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(Laws,  1893,  chapter  16,  page  160.) 


Section  1.  The  supreme  court  of  the  state,  immedi- 
ately upon  the  taking  effect  of  this  act,  shall  appoint 
three  persons,  no  two  of  whom  shall  be  adherents  to  the 
same  political  party,  and  who  shall  have  attained  the  age 
of  thirty  years  and  are  citizens  of  the  United  States  and 
of  this  state,  and  regularly  admitted  as  attorneys  at  law 
in  this  state,  and  in  good  standing  of  the  bar  thereof,  as 
commissioners  of  the  supreme  court. 

Sec.  2.  It  shall  be  the  duty  of  said  commissioners,  un- 
der such  rules  and  regulations  as  the  supreme  court  may 
adopt,  to  aid  and  assist  the  court  in  the  performance  of 
its  duties  in  the  disposition  of  the  numerous  cases  now 
pending  in  said  court,  or  that  shall  be  brought  into  said 
court  during  the  term  of  office  of  such  commissioners. 

Sec.  3.  The  said  commissioners  shall  hold  office  for  the 
period  of  three  years  from  and  after  their  appointment, 
during  which  time  they  shall  not  engage  in  the  practice 
of  the  law.  They  shall  each  receive  a  salary  equal  to  the 
salary  of  a  judge  of  the  supreme  court,  payable  at  the 
same  time  and  in  the  same  manner  as  salaries  of  the 
judges  of  the  supreme  court  are  paid.  Before  entering 
upon  the  discharge  of  their  duties  they  shall  each  take 
the  oath  provided  for  in  section  one  (1)  of  article  fourteen 
(14)  of  the  constitution  of  this  state.  All  vacancies  in 
this  commission  shall  be  filled  in  like  manner  as  the  orig- 
inal appointment.  Provided^  That  upon  the  expiration  of 
the  terms  of  said  commissioners  as  hereinbefore  provided, 
the  said  supreme  court  shall  appoint  three  persons  hav- 
ing the  same  qualifications  as  required  of  those  first  ap- 
pointed as  commissioners  of  the  supreme  court  for  a  fur- 
ther period  of  three  years  from  and  after  the  expiration 
of  the  term  first  herein  provided,  whose  duties  and  sala- 
ries shall  be  the  same  as  those  of  the  commissioners  origi- 
nally appointed.  (Amended,  Laws,  1895,  chapter  30,  page 
155.) 
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See  page  xlvii  for  table  of  Nebraska  caaes  overruled. 


The  syllabus  in  each  case  was  prepared  by  the  judge  or 
eommissioner  writing  the  opinion. 


A  table  of  statutes  and  constitutional  provisions  cited 
and  construed,  numerically  arranged,  will  be  found  on 
page  liii. 
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1.  Api>eal  from  Board  of  Equallssation.  No  appeal  will  lie  from  the 
determination  of  a  board  of  equalization  on  a  hearing  of  a  matter 
of  equalization  of  an  assessment  of  taxes,  unless  an  appeal  is  pro- 
vided by  law. 

2. :  Judgment.    The  decision  of  a  board  in  the  equalization  of 


an  assessment  of  taxes  is  final  and  the  consequent  order  a  final 
one;  hence  it  may  be  reviewed  by  an  error  proceeding. 

.    As  a  general  rule,  a  proceeding  in  error  to  review  the  order 


of  a  board  of  equalization,  in  a  matter  within  its  jurisdiction,  will 
afford  an  adequate  remedy. 

4.  Taxation:  Injunction:  Pleading  and  Pboof.  In  an  action  to  en- 
Join  the  collection  of  taxes  resulting  from  an  order  of  a  board  of 
equalization,  where  it  is  claimed  a  remedy  by  an  error  proceeding 
would  be  inadequate,  the  facts  upon  which  such  claim  is  based 
must  be  pleaded  and  proved. 
6  (1) 
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Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Tibbbts,  J.    Affirmed. 

The  opinion  contains  a  statement  of  the  case. 

J.  If.  Wcbstery  Q.  M.  Lambertsotiy  and  Samuel  J.  Tutthy  for 
appellant: 

There  is  no  provision  by  law  for  review  of  the  proceed- 
ings of  the  board  of  equalization  by  appeal,  and  the 
remedy  by  proceeding  in  error  is  not  available  in  such 
cases,  because  the  board  is  so  constituted  that  error  will 
not  appear  ordinarily  on  the  face  of  the  record  of  its  pro- 
ceedings, and  there  is  no  provision  for  making  a  bill  of 
exceptions.  {Sioux  City  d  P.  R.  Co.  v.  Washington  County ^ 
3  Neb.,  40;  Nance  v.  Falls  City,  16  Neb.,  86;  Bradley  v.  City 
of  I'Jau  Claire,  14  N.  W.  Rep.  [Wis.],  10;  Rugglcs  v.  City  of 
Foftd  du  Lac,  53  Wis.,  436;  Kell^ey  v.  City  of  Madison,  43 
Wis.,  638;  McOee  v.  State,  32  Neb.,  149.) 

Injunction  is  the  proper  remedy.  {Hansconi  v.  City  o/ 
Omaha,  11  Neb.,  42;  Hurford  v.  City  of  Omaha,  4  Neb.,  336; 
Sonth  Platte  luandCo.  v.  Buffalo  County,  7  Neb.,  257;  Touza- 
lin  V.  City  of  Omaha,  25  Neb.,  824;  Darst  v.  Griffin,  31  Neb., 
672;  lAinsing  v.  City  of  Lincoln,  32  Neb.,  470;  Reddick  v. 
City  of  Omaha,  35  Neb.,  128.) 

The  arbitrary  assessment  made  is  contrary  to  the  con- 
stitution of  the  state  and  beyond  the  power  of  the  council, 
because  it  exempts  some  benefited  property  from  contrib- 
uting to  cost  of  the  improvement  and  imposes  the  entire 
cost  on  appellant's  property.  {Hanscom  v.  City  of  Omaha^ 
11  Neb.,  41;  Kittle  v.  Shermn,  11  Neb.,  81;  City  of  Ottawa 
V.  Barney,  10  Kan.,  278.) 

Abbott,  Selkck  &  Lane,  Waltei^  J.  Lanib,  H.  J.  Whitmorey 
and  Atkinson  &  Doty,  contra: 

Exclusive  jurisdiction  is  given  to  the  mayor  and  coun- 
cil to  determine  what  property  within  the  paving  district 
is  benefited  by  the  improvement,  and  the  amount  of 
benefit  to  be  assessed  to  each  piece  of  property  (Kansas 
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City  V.  Baird,  11  S.  W.  Rep.  [Mo.],  562);  and  such  juris- 
dietiouy  when  so  exercised  by  the  mayor  and  council,  is 
exclusive,  and  its  determination,  where  it  has  obtained 
jurisdiction,  is  conclusive,  when  attacked  collaterally. 
(Hagar  v.  Reclamation  Distrk*t^  111  U.  S.,  709.) 

Where  a  party  seeks  to  enjoin  the  collection  of  a  tax 
upon  real  estate,  he  must  set  forth  such  facts  in  his  peti- 
tion as  will  show  the  tax  to  be  either  void  or  its  enforce- 
ment inequitable.  {Dundy  v.  Richardson  County,  8  Neb., 
508;  Smith  Platte  Land  Co.  v.  City  of  Crete,  11  Neb.,  344; 
Spargur  v.  RominCy  38  Neb.,  730.) 

The  action  of  the  mayor  and  city  council  determining 
the  amount  of  special  benefit  is  conclusive.  {Fagan  v.  City 
of  Chicago,  84  111.,  231;  Bigelow  v.  City  of  Chicago,  90  111., 
49;  Davies  v.  City  of  iSaginaic,  87  Mich.,  439;  Litchfield  v. 
Ternon,  41  N.  Y.,  123;  Town  of  Macon  v.  Patty,  57  Miss., 
378;  City  of  St.  Louis  v.  (Eteis,  36  Mo.,  456;  City  of  Phila- 
delphia V.  Field,  58  Pa.  St.,  320;  Mayor  of  Baltimore  v. 
John^  Hopkins  Hospital,  56  Md.,  1;  Teegarden  v.  City  of 
Racine,  56  Wis.,  545;  Chamberlain  v.  City  of  Cleveland,  34 
0.  St.,  552;  Grand  Rapids  School  Furniture  Co.  v.  City  of 
Grand  Rapids,  52  N.  W.  Rep.  [Mich.],  1028.) 

A  court  of  equity  has  no  jurisdiction  to  re-examine  the 
proceedings  and  judgments  of  the  city  court  in  reference 
to  assessments.  {Methodist  Church  v.  City  of  Balfimare,  6 
Gill  [Md.],  391;  McGee  v.  State,  32  Neb.,  149;  Welty,  As- 
sessments, sec.  312.) 

Harrison,  J. 

The  plaintiff  commenced  this  action  against  the  city 
of  Lincoln  to  restrain  the  collection  of  what  was  alleged 
to  be  an  inequitable  tax  assessed  upon  her  property  to 
pay  the  cost  of  paving  on  the  street  which  the  property 
adjoins.  The  Lambertsons,  of  defendants,  were  brought 
into  the  case,  op  impleaded,  at  the  instance  of  the  city 
and  filed  a  cross-petition,  by  which  it  was  sought  to  have 
the  collection  of  special  taxes  against  their  property  re- 
strained, the  reasons  for  the  relief,  as  to  them,  being  in 
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substance  the  same  as  those  alleged  to  exist  as  to  the 
property  of  plaintiflf.  The  situations,  relatively,  of  the 
streets  and  the  properties  affected  by  the  taxes  assessed 
to  pay  for  the  improvement  of  one  street  (Fourteenth), 
being  that  toward  which  our  attention  must  be  particu- 
larly directed  at  this  time,  will  be  quite  readily  under- 
stood from  a  perusal  of  the  findings  of  the  district  court 
at  the  time  it  determined  the  issues  presented  in  the 
case  and  which  we  will  hereinafter  quote.  It  appears 
that  during  the  pendency  of  the  suit  the  properties  were 
sold  at  delinquent  tax  sale  and  that  further  pursuance 
of  such  proceedings  has  been  enjoined.  Tender  of  the 
amount  conceded  to  be  due  was  in  each  instance  made 
to  the  proper  officer.  Trial  of  the  cause  in  the  district 
court  resulted  in  a  judgment  favorable  to  the  city,  of  the 
dismissal  of  the  action  of  the  petitioner  and  cross-peti- 
tioner.    The  findings  of  the  trial  court  were  as  follows: 

"1.  The  defendant,  the  city  of  Lincoln,  is  a  municipal 
corporation  organized  under  the  laws  of  the  state  of 
Nebraska,  as  a  city  of  the  first  class  with  over  twenty-five 
thousand  inhabitants. 

"2.  That  the  plaintiflf  is  the  owner  of  lot  No.  36,  de- 
scribed in  her  petition,  with  Q  street  on  the  south  and 
Fourteenth  street  on  the  west;  and  that  the  defendant 
Lambertson  is  the  owner  of  lot  No.  35,  described  in  said 
Lambertson's  cross-petition,  with  R  street  on  the  north 
and  Fourteenth  street  on  the  west;  that  each  of  said  lots 
is  150  feet  square,  and  together  constitute  a  strip  of  land 
300  feet  long,  north  and  south,  and  150  feet  wide,  east 
and  west;  that  the  block  of  which  said  lots  form  a  part 
is  a  rectangular  tract  extending  300  feet  north  and  south 
and  720  feet  east  and  west,  and  is  bounded  by  Q  stroi&t 
on  the  south,  Fourteenth  street  on  the  west,  R  street  on 
the  north,  and  Sixteenth  street  on  the  east. 

"3.  That  by  ordinance  duly  passed  and  approved  Feb- 
ruary 2, 1888,  the  defendant  city  created  paving  districts 
Nos.  4,  5,  6,  7,  8  of  said  city;  that  said  ordinance  was 
amended  by  ordinance  approved  February  23,  1888,  the 
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material  part  of  said  ordinance  being  annexed  to  said 
city's  cross-petition,  marked  'Exhibit  A/  and  was  sub- 
sequently amended  by  ordinance  approved  May  27,  1890, 
the  material  part  of  which  is  annexed  to  said  city's  cross- 
petition,  marked  'Exhibit  B/ 

"4.  That  said  district  No.  5,  as  so  created  by  said  ordi- 
nances, included  the  streets  and  intersections  surround- 
ing the  block  described  in  finding  2,  and  including  150 
feet  upon  each  side  of  the  said  streets. 

"5.  That  by  ordinance  approved  April  23,  1891,  the 
said  defendant  city  further  amended  the  said  ordinance 
creating  the  said  paving  districts,  and  in  said  amended 
ordinance  it  was  provided  that  the  fifth  paving  district 
should  include  all  estate  on  both  sides  of  the  streets  in 
said  district  to  the  depth  of  150,  except  that  estate  on 
the  west  side  of  Sixteenth  street  between  Q  and  R  streets, 
and  that  estate  on  the  east  side  of  Fourteenth  street 
between  Q  street  and  K  street,  which  shall  be  the  depth 
of  360  feet 

"6.  That  by  ordinance  approved  February  20, 1888,  the 
defendant  city  ordered  said  paving  districts  Nos.  3,  4,  5, 
6,  7,  and  8  paved. 

"7.  That  in  pursuance  of  said  order,  that  portion  of  Q, 
R,  and  Fourteenth  streets  surrounding  the  block  above 
described  was  paved  in  1890,  and  that  portion  of  Six- 
teenth street  adjoining  said  block  was  paved  in  1891. 

"8.  The  cost  of  paving  Q  and  R  streets  adjoining  said 
block  was  duly  assessed  by  said  defendant  city  upon  all 
the  property  in  said  block  fronts  proportionate  to  the 
front  feet  of  the  respective  lots  in  the  block  and  to  the 
depth  of  150  feet. 

"9.  That  on  the  26th  day  of  May,  1890,  the  defendant 
city  made  an  assessment  upon  the  block  in  question  for 
the  paving  of  Fourteenth  street  adjoining  said  block,  and 
in  making  such  assessment  the  said  defendant  city  as- 
sessed the  first  25  feet  with  33  1-3  per  cent  of  the  cost  of 
said  paving,  the  second  twenty-five  feet  with  20  per  cent 
of  the  cost  of  such  paving,  the  third  25  feet  with  16  2-3 
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per  cent  of* the  cost  of  such,  the  fourth,  fifth,  and  sixth 
25  feet  each  10  per  cent;  the  total  assessment  being 
made  to  the  depth  of  150  feet  from  said  Fourteenth 
street,  and  no  more. 

<aO.  That  on  the day  of ,  1891,  the  defendant 

city  made  an  assessment  upon  the  block  in  question  for 
the  paving  of  that  portion  of  Sixteenth  street  adjoining 
the  said  block,  and  in  making  such  assessment  the  de- 
fendant city  assessed  the  property  in  said  block  to  the 
middle  thereof,  a  distance  of  360  feet,  dividing  said  dis- 
tance into  six  equal. parts,  and  assessing  these  parts  in 
accordance  with  the  rule  laid  down  in  finding  9,  assess- 
ing the  first  60  feet  west  of  Sixteenth  street  at  33  1-3  per 
cent  of  the  entire  amount  of  such  assessment,  the  second 
GO  feet  20  per  cent  thereof,  the  third  60  feet  16  2-3  per 
cent  thereof,  the  fourth,  fifth,  and  sixth  60  feet  each  10 
per  cent  of  such  assessment. 

"11.  The  original  plat  of  the  city  of  Lincoln  divides  the 
original  city  into  blocks  300  feet  square,  and  in  paving 
said  original  city  the  defendant  has  adopted  and  fol- 
lowed the  plan  of  assessing  the  lots  in  such  blocks  in  ac- 
cordance with  the  foot  frontage  as  to  the  paving  in  front 
of  the  lots,  and  assessing  the  said  lots  in  accordance  with 
the  rule  laid  down  in  finding  9,  as  to  the  side  streets  of 
said  lots  or  blocks,  and  assessing  to  the  center  of  the  said 
blocks. 

"12.  The  assessment  as  set  forth  in  finding  9  leaves  210 
feet  in  the  rear  of  the  property  assessed  for  the  paving  of 
Fourteenth  street,  extending  to  the  middle  of  the  block, 
that  would  bear  no  burden  and  no  assessment  for  the 
paving  of  the  side  streets  east  and  west  of  said  block. 

"13.  None  of  the  owners  of  this  210  feet  above  referred 
to  have  any  access  from  their  property  to  said  Fourteenth 
street  through  any  alley  or  over  any  property  fronting 
or  abutting  said  Fourteenth  street  owned  either  by  the 
plaintiff  or  Lambertson,  and  the  property  of  the  plaintiff 
and  Lambertson  occupies  all  the  frontage  of  Fourteenth 
street  between  Q  and  R  streets  to  the  depth  of  150  feet. 
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"14.  Fourteenth  street  is  a  cross-street  of  great  length, 
upon  a  section  line  connecting  the  county  roads  north 
and  south  from  the  city,  and  is  beneficial  to  the  interior 
of  the  block  in  question  to  not  less  extent  than  the  paving 
of  Sixteenth  street;  and  the  paving  of  said  Fourteenth 
street,  or  that  portion  of  it  adjacent  to  the  said  block,  is 
of  special  benefit  to  all  the  property  extending  east  to 
the  middle  of  the  block,  but  the  extent  of  such  special 
benefits  and  its  particular  distribution  as  to  such  prop- 
erty is  not  shown  by  the  evidence. 

"15.  The  plaintiff  and  defendant  Lambertson  each  ten- 
dered, respectively,  the  sum  of  $464.75  within  the  fifty 
days  allowed  by  law  for  the  payment  of  special  assess- 
ments and  for  the  benefit  of  paving  Fourteenth  street 
adjacent  to  their  said  property;  and  if  apportioned  in 
one-sixth  part  back  to  the  middle  of  the  block,  in  accord- 
ance with  the  plan  laid  down  in  finding  9,  the  said  sum 
was  the  proper  sum  to  be  tendered  and  paid.  The  said 
sum  was  tendered  to  defendant  city  and  by  defendant 
city  refused. 

"16.  Complainants  Webster  and  Lambertson  each  ap- 
peared before  the  city  council  of  the  defendant  city,  sit- 
ting as  a  board  of  equalization  upon  the  said  Fourteenth 
street  assessments,  and  objected  to  the  assessments  pro- 
posed to  be  made  upon  their  property  as  set  forth  in 
finding  9,  for  all  the  cost  of  such  improvement,  and  de- 
manded that  the  assessment  be  extended  to  include  the 
property  to  the  middle  of  the  block,  a  distance  of  360 
feet  from  said  Fourteenth  street;  but  such  demand  was 
by  the  said  board  refused,  and  the  assessment  was  made 
by  the  said  board  of  equalization  against  the  protests  of 
the  said  complainants. 

"17.  The  action  of  the  city  council  and  the  board  of 
equalization  of  the  defendant  city  in  making  such  as- 
sessment and  levy  upon  the  property  of  the  complainants 
Webster  and  Lambertson  has  never  been  appealed  from, 
reversed,  vacated,  or  in  anywise  canceled  or  set  aside. 

"18.  Since  the  bringing  of  this  suit  the  Farmers  Loan 
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&  Trust  Company,  of  Sioux  Oity,  Iowa,  defendant  herein^ 
purchased  the  property  of  the  plaintiff  and  defendant 
Lambertson  for  non-payment  of  special  paving  assess- 
ments for  the  paving  of  Fourteenth  street,  and  now  holds 
the  certificate  of  purchase." 

There  were  further  findings,  as  follows: 

"1.  That  the  city  council  of  the  defendant,  the  city  of 
Lincoln,  sitting  as  a  board  of  equalization,  in  acting  upon 
the  special  assessments  complained  of  in  plaintiff's  peti- 
tion, and  complained  of  in  defendant's,  Lambertson's^ 
and  Samuel  J.  Tuttle's,  guardian  ad  litems  cross-petitions, 
acted  within  its  authority,  and  at  the  time  of  so  acting 
had  jurisdiction  of  the  persons  and  the  subject-matter 
concerning  which  it  purported  to  act. 

"2.  That  the  action  of  such  board  of  equalization,  un- 
appealed  from,  was  final. 

"3.  That  the  plaintiff  and  defendant  Lambertson  had 
an  adequate  remedy  at  law,  by  writ  of  error  from  the 
action  of  such  board  of  equalization. 

"4.  That  the  action  of  such  board  of  equalization  is  a 
bar  to  this  action." 

The  record  of  the  proceedings  of  the  city  council  at  the 
time  of  the  assessment  of  the  taxes  in  question,  as  intro- 
duced in  evidence,  was  as  follows: 

*^Resohrd,  By  the  mayor  and  city  council  of  the  city  of 
Lincoln,  Nebraska,  that  the  cost  of  paving  the  streets  and 
alleys  in  paving  district  No.  5,  in  said  city,  as  the  said 
improvement  was  completed  up  to  the  1st  day  of  April, 
1890,  and  being  the  following  streets  and  alleys,  to-wit: 
Q  street  from  Eleventh  to  Sixteenth,  R  street  from  Ninth 
to  Seventeenth,  Fourteenth  street  from  O  to  K,  be,  and 
the  same  is  hereby,  levied  and  assessed  upon  the  respect- 
ive property  in  said  district,  subject  to  assessment  for 
the  cost  thereof,  in  accordance  with  the  special  benefits 
accruing  to  said  property  by  reason  of  said  completed 
Improvement;  •  •  •  that  the  real  estate  in  each 
quarter  block  is  benefited  by  said  improvement  to  an 
amount  equal  to  the  whole  cost  of  the  improving  the  one- 
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half  of  the  streets  and  alleys  in  its  front;  •  •  •  that 
the  first  one-sixth  of  each  quarter  block  next  to  the  street 
or  alley  payed  is  si)ecially  benefited  to  an  amount  equal 
to  thirty-three  and  one-third  per  cent  of  the  cost  of  such 
improyement  along  its  front;  the  second  one-sixth  is  spe- 
cially benefited  to  an  amount  equal  to  twenty  per  cent 
of  such  cost;  that  the  third  one-sixth  is  specially  bene- 
fited to  an  amount  equal  to  sixteen  and  two-thirds  per 
cent,  and  the  fourth,  fifth,  and  sixth  one-sixths  are  each 
specially  benefited  to  an  amount  equal  to  ten  per  cent; 
•  *  *  that  the  special  benefits  to  each  of  the  respect- 
iye  pieces  and  parcels  of  real  estate  in  said  paving  dis- 
trict, by  reason  of  the  completion  of  said  improvement,, 
is  as  shown  by  the  tabulated  statement  hereto  attached,. 
and  the  cost  of  said  improvement  is  hereby  apportioned 
and  levied  and  assessed  upon  the  several  parcels  of  real 
estate  in  accordance  with  benefits  and  as  shown  by  said 
statement  aforesaid,"  etc. 

The  tabulated  statement  referred  to  in  the  record  we 
have  just  quoted  showed  the  plaintiff^s  property  and  the 
Lambertsons'  property  as  charged  with  the  whole  of  the 
taxes  by  divisions  of  one-sixths,  or  twenty  feet,  instead  of 
being,  as  contended  it  should  have  been,  by  one-sixth  di- 
visions, or  sixty  feet  of  the  360  feet  from  the  street  to  the 
center  of  the  block.  According  to  the  provisions  of  the 
statutory  law  governing  cities  of  the  class  to  which  Lin- 
coln belongs,  the  mayor  and  council  were  empowered  to 
make  the  assessments  and  levy  the  special  assessments, 
and  there  was  also  a  board  of  equalization  composed  of 
the  members  of  the  city  council  before  which  any  parties 
who  desired  to  complain  of  assessments  might  appear 
and  present  their  grievances  for  hearing  and  adjustment. 
The  matters  of  assessments  of  plaintiff's  and  the  Lam- 
bertsons' property  were  brought  before  the  board  of 
equalization  and  a  hearing  had  and  the  following  record 
made  of  the  action  then  taken: 

^^Resolvedj  That  the  remonstrances  against  the  assess- 
ment of  paving  in  the  fifth  district  as  made  by  Mr.  Lam- 
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bertson,  Mr.  Hargreaves,  and  others  be  placed  on  file, 
and  that  the  board  of  equalization  refuse  to  make  the 
change,  for  the  reason  that  a  change  would  necessitate 
a  change  in  the  ordinance,  and  the  present  rate  does  not 
work  an  injustice  compared  with  paring  (page  433)  and 
assessments  elsewhere  in  the  city." 

The  mayor  and  council  were  authorized  by  statute  to 
establish  paving  districts  and  to  assess  the  cost  of  paving 
streets  upon  the  lots  and  lands  especially  benefited  by 
the  improvements  in  such  district,  in  proportion  to  bene- 
fits derived  therefrom,  to  be  determined  by  the  mayor 
and  council  under  the  provisions  of  the  act. 

One  question  presented  for  determination  is,  the  com- 
plaining parties  having  appeared  before  the  regularly 
convened  board  of  equalization  and  been  accorded  a 
hearing,  did  an  appeal  lie  from  the  action  Qt  such  board 
in  respect  to  the  matters  adjudicated,  or  could  such  ac- 
tion have  been  reviewed  through  the  medium  of  error 
proceedings  to  the  district  court,  and  if,  by  either  appeal 
or  error,  review  might  be  had,  was  the  remedy  ade- 
quate and  the  only  one  available  to  the  parties?  The 
law  gave  no  right  of  appeal  from  the  determination  of 
the  board  of  equalization,  and  where  no  right  of  appeal 
is  provided  by  law,  none  exists;  hence  there  was  no  right 
of  appeal  here.  The  hearing  before  the  board  of  equali- 
zation was  one  having  the  semblance  of  a  trial,  and  the 
tribunal,  the  board  of  equalization,  v/as  called  upon  to 
consider  and  adjudicate  the  questions  presented  and  the 
determination  made  was  a  final  disposition,  the  order 
made  a  final  one,  and  hence  reviewable  in  error  proceed- 
ings to  the  district  court.  (Code  of  Civil  Procedure,  sec. 
580;  Sioux  City  d  P.  R.  Co.  v.  Washington  County,  3  Neb., 
30.)  As  a  general  rule,  this  would  furnish  an  adequate 
remedy,  and  no  relief  could  be  sought  or  afiEorded  by 
means  of  proceedings  to  enjoin  any  action  resulting  from 
and  enforcing  the  adjudication  or  order  of  the  board  of 
equalization.  But  it  is  urged  here  that  there  exists  no 
provision  of  law  for  perfecting  a  bill  of  exceptions  of  any 
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matters  entering  into  a  hearing  before  a  board  of  equali- 
zation which  would  necessarily  require  presentation  in 
such  form  in  order  to  their  proper  presentment  to  the 
appellate  court  in  error  proceedings  thereto  to  secure  a 
review  of  the  action  of  the  board;  that  where  the  alleged 
errors  would  appear  on  the  face  of  the  record,  the  remedy 
by  petition  in  error  would  be  adequate,  and  an  applica- 
tion for  an  injunction  would  not  lie  or  be  entertained;  but 
where  evidence  was  introduced  before  the  board  of  sub- 
jects otherwise  extrinsic  to  the  record,  then  a  bill  of 
exceptions  would  become  indispensable  and  could  not  be 
obtained,  from  the  very  nature  of  the  tribunal,  its  forma- 
tion, and  the  cause  of  the  hearing  before  it  Whether 
or  not  a  bill  of  exceptions  of  any  portions  of  the  presenta- 
tion of  the  equalization  of  an  assessment  before  the  board 
could  be  obtained,  and  if  not,  in  such  case  the  remedy 
by  error  proceedings  be  inadequate,  and  an  action  to 
procure  an  injunction,  therefore,  proper  and  allowable, 
need  not  now  be  discussed  or  decided.  The  question  does 
not  arise  herein.  It  is  not  pleaded,  nor  does  it  otherwise 
appear  that  in  the  presentation  to  the  board  of  equali- 
zation of  the  complaint  in  regard  to  the  assessments  of 
taxes  involved  in  this  action,  and  against  the  collection 
of  which  a  restraining  order  was  demanded,  that  any  evi- 
dence was  introduced,  or  any  matters  presented  which 
required  presentation  by  a  bill  of  exceptions  to  make 
them  a  part  of  the  record  in  error  proceedings  to  the  re- 
viewing court  If  it  was  sought  to  found  the  right  to  an 
action  to  enjoin  on  the  inadequacy  of  the  remedy  by  error 
proceedings,  the  facts  ujmn  which  such  claim  was  based 
should  have  been  pleaded  and  proved. 

The  conclusions  reached  on  the  questions  considered 
dispose  of  the  case  without  a  discussion  and  determina- 
tion of  any  of  the  other  matters  argued.  The  judgment 
of  the  district  court  is 

Affirmbd. 
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Filed  December  16, 1896.    No.  6930. 

1.  Action:  Definition.    "The  term  'action'  is  a  comprehensiye  one,  and 

is  applicable  to  almost  any  proceeding  in  a  court  of  Justice,  by 
which  an  individual  pursues  that  remedy  which  the  law  affords 
him."    (1  Ency.  PI.  ft  Pr..  110.) 

2.  Cause:  Definition.    A  cause  is  "a  suit,  litigation,  or  action.    Any 

question,  civil  or  criminal,  contested  before  a  court  of  Justice." 
(Black,  Law  Dictionary.) 

8.  Attachment:  Motion  to  Dissolve:  Tkial:  Costs.  The  hearing  of  a 
motion  to  dissolve  an  attachment  is  a  "trial"  of  the  issues  of  law 
or  fact,  or  both,  in  an  action  or  cause  within  the  meaning  of  the 
term  employed  in  our  Code,  and  the  provisions  of  the  fee  bill  fix- 
ing the  fees  of  Justices  of  the  peace,  and  a  charge  of  one  dollar 
taxed  and  collected  with  the  costs  of  a  case  for  a  second  day's  at- 
tendance upon  such  hearing  by  a  Justice  of  the  peace  was  not  the 
charging  or  taking  of  illegal  fees. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Scott,  J.    Revet^sed. 

Foster  d  Boucher  and  C.  P.  HaUigan^  for  plaintiffs  in 
error. 

Lee  Helslcj/y  contra. 

Harrison,  J. 

It  appears  herein  that  an  action  was  commenced  be- 
fore a  justice  of  the  peace  in  Douglas  county,  in  which 
a  writ  of  attachment  was  procured  to  issue  and  was  by 
an  officer  levied  on  property  of  the  defendant.  Prior  to 
the  day  assigned  in  the  summons  for  hearing  of  the 
main  cause  a  motion,  supported  by  affidavits,  to  dis- 
charge the  attachment  was  filed  and  a  day  was  set  for 
the  hearing  of  said  motion,  on  which  the  parties  ap- 
peared by  counsel,  and  after  a  partial  presentation  of 
the  matter  its  further  hearing  was  adjourned  to  the 
following  day,  when  it  was  again  taken  up,  the  hearing 


Voi.  50]  SEPTEMBEB  TEBM,  1896.  13 


Qlbson  ▼.  Sidney. 


completed,  and  the*  questions  involved  decided.  In  tax- 
ing the  costs  in  the  case,  afterward  paid  by  defendant, 
the  justice  of  the  peace  included  |1  as  a  fee  for  one  day^s 
attendance  on  the  hearing  of  the  motion  to  discharge  the 
attachment.  This,  it  is  claimed,  was  an  illegal  charge, 
unauthorized  by  law,  and  the  defendant  instituted  this 
suit  against  the  justice  of  the  peace  and  his  bondsmen, 
and  in  it  recovered  a  judgment  in  the  sum  of  |50,  the 
amount  allowed  by  statute  to  be  recovered  by  the  person 
aggrieved  from  an  oflScer  who  charges  and  takes  illegal 
fees.  From  the  judgment,  error  proceedings  have  been 
prosecuted  to  this  court. 

The  only  question  of  those  argued  in  the  briefs  which 
we  deem  it  necessary  to  consider  is  whether  the  justice 
of  the  peace  was  entitled  to  charge  the  |1  for  one  of  the 
two  days  of  his  attendance  on  the  hearing  of  the  motion 
to  discharge  the  attachment,  and  the  determination  of 
this  hinges  in  part  upon  the  answer  to  the  query,  was 
the  hearing  of  a  motion  to  dissolve  a  trial  within  the 
meaning  of  the  word  "trial"  as  it  appears  in  the  fee  bill 
embodied  in  our  statutes,  and  also  in  section  279  of  the 
C!ode  of  Civil  Procedure?  The  section  last  mentioned 
reads  as  follows:  "A  trial  is  a  judicial  examination  of 
the  issues,  whether  of  law  or  of  fact,  in  an  action."  In 
section  11  of  chapter  28  of  the  Compiled  Statutes,  in 
which  section  the  fees  of  justices  of  the  peace  are  fixed, 
appears  the  following  sentence:  "Each  day's  attendance 
upon  trial  of  a  cause,  after  the  first  day,  one  dollar." 
Section  235  of  the  Code,  by  which  the  right  is  conferred 
to  file  a  motion  to  discharge  an  attachment,  is  as  follows: 
"The  defendant  may,  at  any  time  before  judgment,  upon 
reasonable  notice  to  the  plaintiff,  move  to  discharge  an 
attachment  as  to  the  whole  or  a  part  of  the  property 
attached;"  and  the  next  section  (236)  reads:  "If  the  mo- 
tion be  made  upon  affidavits  on  the  part  of  the  defendant, 
or  papers  and  evidence  in  the  case,  but  not  otherwise, 
the  plaintiff  may  oppose  the  same  by  affidavits  or  other 
evidence,  in  addition  to  that  on  which  the  order  of  attach- 
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ment  was  made."  It  is  clear  that  the  foregoing  contem- 
plates a  hearing  and  settlement  of  issues  of  either  or 
both  law  and  fact,  or,  a  trial.  If  so,  was  it  a  trial  in 
an  "action"  or  "cause"?  ^^ Action"  is  defined  in  Black's 
Law  Dictionary  as  "The  legal  and  formal  demand  of 
one's  right  from  another  person  or  party,  made  and  in- 
sisted on  in  a  court  of  justice;"  and  in  Winfield,  Ad- 
judged Words  &  Phrases,  "A  remedial  instrument  of 
justice,  whereby  redress  is  obtained  for  any  wrong 
committed  or  right  withheld."  (Durant  v.  SupervisorSj 
26  Wend.  [N.  Y.],  86,  quoting  3  Bl.  Com.,  3.)  "Any 
judicial  proceeding  which,  conducted  to  a  determination, 
will  result  in  a  judgment,  is  an  action."  "The  term 
^action'  is  a  comprehensive  one,  and  is  applicable  to 
almost  any  prqceediug  in  a  court  of  justice  by  which  an 
individual  pursues  that  remedy  which  the  law  affords 
him."  (1  Ency.  PI.  &  Pr.,  110.)  In  Winfield's  Adjudged 
Words  &  Phrases  appears  the  following:  "The  primary 
meaning  of  the  word  *case,'  according  to  lexicographers, 
is  'cause.'  When  applied  to  legal  proceedings  it  imports 
a  state  of  facts  which  furnishes  occasion  for  the  exercise 
of  the  jurisdiction  of  a  court  of  justice;"  citing  Kundolf 
V.  Thalheimer,  12  N.  Y.,  596;  11  Wis.,  516;  48  Tex.,  433. 
In  Black's  Law  Dictionary  "Cause"  is  thus  defined:  "A 
suit,  litigation,  or  action.  Any  question,  civil  or  crimi- 
nal, contested  before  a  court  of  justice."  But  all  these 
are  general  definitions. 

We  will  turn  now  to  what  has  been  said  by  this  court 
in  particular  reference  to  attachment.  In  the  syllabus 
to  the  opinion  in  Reed  t\  Mahvn,  21  Neb.,  696,  it  is  said: 
"Attachment,  although  an  ancillary  remedy,  and  appli- 
cable to  a  limited  class  of  cases,  yet  within  its  limits 
rests  upon  its  own  facts,  and  not  upon  the  facts  of  the 
action;"  and  in  the  body  of  the  opinion  appears  the  fol- 
lowing on  the  same  subject:  "Attachment  is  a  proceed- 
ing ancillary  to  the  main  action  in  which  it  is  allowed. 
If  the  main  action  is  attacked  and  overthrown,  the  at- 
tachment goes  with  it.     On  the  other  hand,  it  often  hap- 
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pens  that  while  the  cause  of  action  is  lawful  and  just^ 
the  ground  of  attachment  is  mistaken  or  false;  hence, 
judgment  must  be  rendered  for  the  plaintiff  on  the  mer- 
its, but  the  attachment  must  be  dissolved.  As  a  matter 
of  practice,  however,  if  no  ground  of  attachment  exists, 
or  the  order  has  been  issued  without  the  proper  affidavit 
OP  bond,  as  required  by  statute,  the  attention  of  the 
court  must  be  called  thereto  in  some  appropriate  man- 
ner, and  the  question  of  sufficiency  settled  before  the  final 
judgment  in  the  case."  In  the  case  of  Jordan  v.  Detoetfj 
40  Neb.,  639,  it  was  stated:  "Attachment,  though  some- 
times  called  an  ancillary  or  auxiliary  proceeding,  is,  nev- 
ertheless, in  all  essential  respects  a  suit.  The  affidavit  of 
a  plaintiff,  made  to  obtain  a  writ  of  attachment,  and  the 
affidavit  of  a  defendant,  when  made,  denying  the  truth  of 
the  averments  of  the  plaintiff,  constitute  the  pleadings  in 
the  proceeding."  We  are  satisfied  that  an  attachment, 
while  it  is  not  an  independent  action,  while  it  is  auxiliary 
and  ancillary  to  the  main  action  in  which  it  may  be  ob- 
tained, is,  nevertheless,  an  "action"  or  "cause"  within  the 
true  meaning  of  such  words  as  used  in  the  section  of  pur 
statutes  now  under  consideration;  and  we  are  further 
satisfied  that  the  hearing  on  a  motion  to  discharge  an 
attachment  is  such  a  "trial"  of  issues  of  fact  or  law  as  ful- 
fills the  meaning  of  the  word  as  it  appears  in  the  afore- 
mentioned sections  of  our  statutes.  It  follows  that  the 
justice  of  the  peace  was  entitled  to  charge  and  receive  f  1 
as  a  fee  for  the  second  day's  attendance  at  the  hearing 
of  the  motion;  that  his  taking  such  fee  was  not  illegal, 
consequently  the  judgment  assessing  a  penalty  against 
him  for  receiving  the  fee  was  wrong  and  must  be  reversed 
and  the  cause  remanded. 


Bevsrsed  and  kbmanded. 
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gj  ^  ^Edward  Roysb  et  al.  v.  State  National  Bank  of 

j^  "^1  St.  Joseph,  Missouri, 

Filed  Dbceubeb  16, 1896.    No.  6870. 

L  Alteration  of  Instruments:  Note:  Addition  of  Surety's  Name. 
The  addition  of  the  name  of  a  surety  to  a  promissory  note  after 
Its  delivery  to  the  payee,  without  the  maker's  knowledge,  is  not 
such  an  alteration  as  will  release  such  maker.  {Barnes  v.  Van 
Keuren,  81  Neb.,  165.) 

S.  TJnauttienticated  Bill  of  Exceptions.  A  bill  of  exceptions  not  au- 
thenticated according  to  statute  will  be  disregarded  upon  review. 

Error  from  the  district  court  of  Ouster  county.  Tried 
below  before  Holcomb,  J.    Affirmed. 

J.  8.  Kirkpatricky  L.  E.  Kirkpatricky  E.  P.  Campbellj  and 
M.  McSherry^  for  plaintiffs  in  error. 

Sullivan  &  Chittersouy  contra. 

NORVAIi,  J. 

The  State  National  Bank  of  St.  Joseph,  Missouri, 
brought  an  action  in  the  court  below  against  S.  J.  Lon- 
ergan  and  Edward  Royse  upon  the  following  promissory 
note: 

^*|2,000.      Broken  Bow,  Nbbrasi^  February  7, 1891. 

"Two  months  after  date,  and  for  value  received,  we 
jointly  and  severally  promise  to  pay  to  the  order  of  the 
Central  Nebraska  National  Bank  of  Broken  Bow,  Ne- 
braska, two  thousand  dollars,  with  interest  at  the  rate 
of  ten  per  cent  per  annum  from  maturity  until  paid. 

"S.  J.  LONERGAN. 
"E.  ROYSB." 

The  petition  alleges  the  execution  and  delivery  of  the 
note  to  the  payee  therein  named;  the  transfer  and  in- 
dorsement thereof  to  plaintiff  for  value  before  maturity; 
that  no  part  of  the  same  has  been  paid;  and  that  there 
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is  clue  plaintiff  thereon  from  the  defendants  the  sum  of 
f2,000  and  interest.  The  defendants  filed  separate  an- 
swers, that  of  Lonerj^au  alleging,  in  substance: 

1.  That  since  tlie  execution  and  delivery  of  the  note 
by  liim  to  the  oii^nal  payee  the  same  has  bcuMi  altered, 
without  his  knowledge  or  consent,  by  one  Ed  Royse  sign- 
injr  his  name  thereto  as  surety. 

2.  That  Lonergan  received  no  consideration  for  sign- 
in  jj  the  note;  that  he  executed  and  delivered  it  to  the 
Central  Nebraska  National  Bank  as  an  accommodation 
merely,  and  that  said  bank  turned  over  and  assigned 
the  note  to  plaintiff  as  collateral  security  to  a  pre-existing 
debt  due  it  from  the  payee. 

The  defendant  Royse  sets  up  in  his  answer,  as  a  de- 
fense, that  he  signed  the  note  "long  after  its  execution 
by  the  defendant  S.  J.  Lonergan,  and  as  an  accommoda- 
tion only,  that  he  never  received  any  consideration  for  the 
same,  and  that  plaintiff  knew  when  it  received  the  same 
that  it  was  wholly  without  consideration/'  The  reply 
put  in  issue  every  averment  in  the  answers  contained, 
and  upon  the  trial  the  jury  returned  a  verdict  for  the 
plaintiff  for  the  principal  sum  and  interest.  A  separate 
motion  for  a  new  trial  was  presented  by  each  defendant, 
and  from  an  order  overruling  the  same  the  defendants 
prosecute  separate  petitions  in  error. 

Complaint  is  made  of  the  second  instruction  given  by 
the  court  on  its  own  motion,  which  told  the  jury,  in  ef- 
fect, that  there  was  not  such  a  material  alteration  of  the 
note  as  to  avoid  it  as  to  the  defendant  Lonergan.  The 
alteration  pleaded  consisted  of  the  addition  of  the  name 
of  Royse  as  surety  after  the  delivery  of  the  note  to  the 
payee,  without  Lonergan's  knowledge.  Such  fact,  if  es- 
tablished by  the  evidence,  would  not  have  the  effect  to 
discharge  the  maker.  This  principle  was  distinctly  held 
and  applied  in  Barnes  v.  Van  Keuren,  31  Neb.,  165,  and  is 
adhered  to. 

We  cannot  review  the  evidence  in  this  case,  inas- 
much as  the  doctrine  attached  to  the  transcript  which 
(> 
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purports  to  be  the  bill  of  exceptions  is  not  authenti- 
cated by  the  clerk  of  the  district  court  (Andres  v.  Krid- 
leVy  47  Neb.,  585,  and  cases  there  cited.)  For  the  same 
reason,  we  cannot  determine  whether  the  court  erred  in 
dirc^cting  the  jury  that  the  question  of  innocent  purchaser 
did  not  arise  in  the  case.  No  error  appearing  upon  the 
face  of  the  record,  the  judgment  is 

Affirmed. 


Herman  Baacke  et  al.  v.  Lizzie  Baacke  bt  al. 

Filed  December  16,1896.    No.  6866. 

Wills:  Revocation:  Implication.  The  common-law  doctrine  that 
the  revocation  of  a  will  may  be  implied  from  subsequent  changes 
In  the  condition  or  circumstances  of  the  testator  obtains  in  this 
state  in  so  far  as  it  has  not  been  modified  by  statute. 


2.  :  :  .    An  absolute  revocation  of  a  will  cannot  be 

implied  by  law  from  the  obtaining  of  a  divorce  from  the  testator 
by  his  wife  after  the  making  of  the  will,  the  death  of  one  of  his 
children  for  whom  provision  was  made  in  the  will,  and  the  birth 
of  three  children  to  such  deceased  child,  prior  to  the  testator's 
death. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Tibbp:ts,  J,     Affirnwd. 

Abbott  cC  Abbott y  for  plaintiffs  in  error. 

References:  Bond  mot  i\  Bradford^  2  Yeates  [Pa.],  170; 
Eynter  r.  Young,  3  Yeates  [Pa.],  511;  Snecd  v.  Ewing,  22 
Am.  Dec.  [Ky.],  52;  Wilson  r.  Fosl'et,  39  Am.  Dec.  [Mass.],. 
TcG;  Xigus  v.  Xvgns,  26  Am.  Rep.  [la.],  157;  Graves  t\ 
Sluldoji,  15  Am.  Dec.  [Vt.],  660;  Young's  Appeal,  80  Am. 
Dec.  [Pa.],  518;  Vanorsdall  v.  Van  Deventer,  51  Barb.  [N. 
Y.],  147;   Heard  v.  Morton,  1  Den.  [N.  Y.],  165. 

F,  I.  Foss  and  W,  It.  Mat  sou,  contra. 
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NORVAL,  J. 

Carl  Baaeke,  of  Lancaster  county,  on  the  16th  day  of 
December,  1887,  executed  a  will  which  disposes  of  his 
property  in  the  language  following: 

"1.  After  my  decease,  and  after  all  my  debts  and  fu- 
neral expenses  have  been  paid  out  of  my  estate,  the  fol- 
lowing heirs  shall  divide  my  estate  as  prescribed  in  para- 
graph 2: 

"2,  My  present  wife,  Dorothea  E.  Baacke,  shall  receive 
as  her  share,  first,  such  part  as  may  be  allowed  her  by 
court  and  law  as  my  wife;  secondly,  she,  Dorothea  E. 
Baacke,  shall  receive  out  of  my  estate  twenty -five  dollars 
in  cash,  in  addition.  To  my  son,  Fritz  Baacke,  I  be- 
queath ten  (?10)  dollars.  To  my  daughter,  Elizabeth, 
now  Mrs.  Klepper,  I  bequeath  ten  (?10)  dollars.  To  my 
son,  Herman  Baacke,  I  bequeath  ten  (JflO)  dollars;  and 
the  balance  of  my  property  I  bequeath  to  the  children  of 
my  son,  Fritz  Baacke,  viz.:  Elizabeth  Sophia  Margaretha 
Baacke,  born  October  24,  1880;  Juliana  Margaretha 
Baacke,  born  January  30,  1882;  Maria  Dorothea  Baacke, 
born  July  4, 1885;  but  on  the  condition  that  they  pay  oflf 
the  sums  by  me  specified,  and  divide  the  remainder 
equally  between  themselves. 

"3.  In  case  any  one  of  my  heirs  shall  oppose  these  con- 
ditions, or  shall  even  appeal  to  law,  then  his  legacy 
(share)  shall  consist  of  five  (|5)  dollars;  no  more." 

On  February  11, 1893,  the  testator  died,  and  a  few  days 
later  T.  H.  ^Miller  filed  in  the  county  court  said  will,  and 
asked  that  the  same  be  admitted  to  probate.  Herman 
Baacke,  son  of  said  Carl,  on  March  3,  18J)3,  presented  to 
the  county  court  a  petition,  alleging  therein  that  the 
instrument  purporting  to  be  the  last  will  and  testament 
of  Carl  Baacke  had  been  revoked  and  annulled,  and  pray- 
ing that  letters  of  administration  be  granted  on  the 
estate  to  one  Henry  Cramer.  Subsequently,  Herman 
Baacke  and  Elizabeth  Klepper,  son  and  daughter  of  the 
deceased,  pleaded  in  the  county  court  certain  matters 
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which  they  claimed  amounted  to  a  revocation  of  the  will, 
and  protested  against  the  probate  thereof.  Upon  the 
hearing  the  county  court  found  that  there  had  been  a 
revocation  of  the  will,  refused  to  admit  the  instrument 
to  probate,  and  appointed  Henry  Cramer  administrator 
of  the  estate.  An  appeal  was  taken  to  the  district  court 
by  the  proponent,  where  the  will  was  ordered  to  be  pro- 
bated.    The  contestants  prosecute  error  to  this  court. 

The  record  shows  that  Carl  Baacke,  at  the  time  of  the 
making  of  his  will,  had  a  wife,  with  whom  he  was  then 
living;  that  subsequently  she  obtained  a  divorce  from 
him,  and  her  property  rights  were  settled;  that  after  the 
I'xecution  of  the  will,  and  prior  to  the  death  of  tlii^  testa- 
tor, three  other  children  were  born  to  his  son  Fritz,  who 
survived  their  grandfather;  and  that  said  Fritz  died 
about  a  year  before  the  death  of  his  father. 

The  statutory  provisions  in  respect  to  the  revocation  of 
wills  are  contained  in  section  132,  chapter  23,  Compiled 
Statutes,  and  are  as  follows:  "No  will,  nor  any  part 
thereof,  shall  be  revoked  unless  by  burning,  tearing,  can- 
celing, or  obliterating  the  same,  with  the  intention  of 
revoking  it,  by  the  testator,  or  by  some  person  in  his  pres- 
ence and  by  his  direction;  or  by  some  other  will  or  codi- 
cil, in  writing,  executed  as  prescribed  in  this  chapter; 
or  by  some  other  wording,  signed,  attested,  and  sub- 
scribed in  the  manner  provided  in  this  chapter  for  the 
execution  of  a  will;  excepting  only  that  nothing  con- 
tained in  this  section  shall  prevent  the  revocation  implied 
by  law  from  subsequent  changes  in  the  condition  or  cir- 
cumstances of  the  testator."  It  is  not  claimed  in  this 
case  that  there  has  been  any  express  revocation  of  the 
will  by  the  testator  in  any  of  the  modes  pointed  out  in 
the  statute.  The  sole  question  is  whether  the  facts  al- 
ready mentioned,  namely,  the  divorce  of  the  wife,  the 
-death  of  the  son,  Fritz,  and  the  birth  to  the  latter  of  three 
children,  operated  as  an  implied  revocation  of  the  will. 
It  cannot  escape  notice  that  the  statute  quoted  provides 
that  no  will,  or  any  part  of  the  same,  shall  be  revoked  or 
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annulled  by  the  testator  unless  he  has  performed  some 
one  of  the  acts  which  the  legislature  has  declared  shall 
constitute  an  express  revocation,  with  the  intent  to  re- 
voke,  with  a  clause  saving  revocations  "implied  by  law 
from  subsequent  changes  in  the  condition  or  circum- 
stances of  the  testator."  By  the  language  just  quoted 
the  common  law  rule  of  revocation  of  wills  by  implication 
is  retained  in  this  state,  except  as  modified  by  statute^ 
Undoubtedly  certain  changes  in  the  condition  and  cir- 
cumstances of  the  testator  will  operate  as  a  revocation. 
Thus,  a  sale  of  the  entire  estate  devised  will  have  that 
effect,  since  the  will  cannot  thereafter  take  effect  on  it. 
(29  Am.  &  Eng.  Ency.  of  Law,  308,  and  cases  there  cited; 
Collup  V.  8mith,  15  S.  E.  Rep.  [Va.],  584;  Epps  v.  Dean,  28 
Ga.,  533;  Botven  v.  Johnsoriy  6  Ind.,  110.)  So,  too,  a  sale 
of  a  part  of  the  estate  devised  will  work  a  revocation 
pro  tanto.  (Fomeifs  Estate,  161  Pa.  St.,  209;  Borden  t?. 
Bordeuj  2  R.  I.,  94;  Graham  v.  Burch,  47  Minn.,  171.)  At 
common  law  the  will  of  a  woman  was  revoked  by  her 
subsequent  marriage,  upon  the  theory  that  coverture  de- 
stroyed her  testamentary  capacity  to  modify  the  will^ 
and  hence  the  instrument  could  not  be  relied  upon  as 
representing  her  wishes.  (1  Jarmin,  Wills  [5th  ed.],  167.) 
And  in  some  of  the  states,  by  express  statutory  pro- 
visions, the  same  rule  obtains.  {Blodgett  v.  Moore,  141 
Mass.,  75;  In  re  Kaufman^ 8  Will,  131  N.  Y.,  620;  Steicaj^ 
V.  Powellj  14  S.  W.  Rep.  [Ky.],  496;  Corker  v.  Corker,  8T 
Cal.,  643;  Ellis  v.  Dardm,  86  Ga.,  368.)  Under  statutes 
like  ours,  which  have  removed  most  of  the  disabilities 
of  married  women  and  conferred  express  power  upon 
them  to  dispose  of  their  property  by  will,  it  has  been 
held  that  the  common  law  doctrine  of  the  revocation  of 
a  will  of  a  woman  by  her  subsequent  marriage  is  abro- 
gated. (In  re  Tuner's  Will,  79  111.,  99;  In  re  Hunt's  Will, 
81  Me.,  275;  In  re  Wa7d,  70  Wis.,  251;  Noyes  v.  i^outh^ 
worth,  55  Mich.,  172.)  In  this  state,  by  section  123,  chap- 
ter 23,  Compiled  Statutes,  a  married  woman  may  devise 
and  dispose  of  her  real  and  personal  estate  by  a  will. 
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and  revoke  the  will  in  the  same  manner  as  a  man  may 
do.  At  common  law  the  will  of  an  unmarried  man  was 
not  revoked  by  his  subsequent  marriage  or  the  subse- 
quent birth  of  a  child  to  him,  but  such  marriage  and 
birth  conjointly  worked  a  revocation  of  his  will  where 
no  provision,  in  or  out  of  the  will,  was  made  for  the  wife 
and  child.  {Hoitt  r.  Hoitt^  63  N.  H.,  475;  Bowers  v.  Bow- 
ers, 53  Ind.,  430;  4  Kent,  Commentaries  [13th  ed.],  527; 
.}far8ton  r.  /?06,  8  Ad.  &  L.  [Eng.],  457;  Brady  v.  Gubitty  1 
Doug.  [Eng.],  31;  Christopher  r.  Christopher^  4  Burr.  [Eng.], 
2182;  Haveiis  v.  Van  Den  Bvrgh,  1  Den.  [N.  Y.],  27;  Bald- 
mn  V.  Spriggs,  5  Atl.  Kep.  [Md.],  295;  Roane  v.  Hollings- 
heady  25  Atl.  Rep.  [Md.],  307;  Brush  v.  WilkinSy  4  Johns. 
Oh.  [N.  Y.],  506;  Webb  v.  Jones,  36  N.  J.  Eq.,  163;  Belton 
V.  Summery  12  So.  Rep.  [Fla.],  371;  Morton  v.  Onion,  45  Vt, 
145;  Nutt  V.  Norto7i,  142  Mass.,  242.)  In  some  of  the 
states  the  doctrine  of  the  common  law  has  been  changed 
by  legislation.  {Steicai-t  v.  Potcell,  14  S.  W.  Rep.  [Ky.], 
496;  Gay  v.  Gay,  84  Ala.,  38;  Rhodes  v.  Weldy,  46  O.  St., 
234;  HoJloman  v.  Copeland,  10  Ga.,  79;  Ware  v.  Wisner,  50 
Fed.  Rep.,  310.)  Manifestly,  decisions  based  on  statutes 
which  expressly  provide  that  a  will  shall  be  revoked  by 
either  marriage  or  the  birth  of  a  child  are  not  applicable 
under  the  legislation  of  this  state.  It  has  been  held  that 
the  revocation  of  a  will  cannot  be  implied  by  law  from 
the  subsequent  acquisition  of  property  by  the  testator, 
which  is  not  affected  by  the  will.  {Baldwin  v.  Spriggs,  65 
Md.,  373.)  "The  more  generally  accepted  view  seems  to 
be  that  a  change  in  the  testator's  condition  and  circum- 
stances, as  the  death  of  his  wife  or  children,  or  the  objects 
of  his  bounty,  the  increase  or  decrease  of  his  fortune,  or 
the  alienation  of  his  property,  will  not  work  a  total  revo- 
cation of  the  will."  (29  Am.  &  Eng.  Ency.  of  Law,  313, 
and  cases  in  note  3.) 

While  our  statute  recognizes  revocations  of  wills  by 
implication  of  law,  it  has  not  undertaken  to  designate 
or  specify  what  subsequent  changes  in  the  condition 
and   circumstances   of  the  testator  will   produce  such 
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revcK-ation,  but  it  is  for  the  court  to  determine  from 
the  facts  of  each  particular  case,  under  the  rules  and 
forms  of  law,  Avhether  the  testator  inteudcnl  the  will 
to  stand  notwithstanding  the  changes  in  his  condition 
and  circumstances.  To  show  that  the  present  case  does 
not  fall  within  the  exception  of  the  statute  respecting 
the  revocation  of  wills  by  implication  of  law,  we  have 
already  mentioned  certain  facts  Avhich  courts  have  held 
to  constitute  such  revocation,  and  also  have  instanced 
some  of  the  changes  in  the  condition  of  a  testator  from 
which  a  revocation  of  a  will  cannot  be  implied.  The 
doctrine  of  revocation  by  implication  of  law  is  based 
upon  a  presumed  alteration  of  intention  arising  from  the 
changed  condition  and  circumstances  of  the  testator,  or 
on  the  presumption  that  the  will  would  have  been  dif- 
ferent had  it  been  executed  under  the  altered  circum- 
stances. An  entire  revocation  by  implication  of  law  does 
not  extend  to  a  large  number  of  cases.  Change  of  cir- 
cumstances may  work  a  partial  revocation,  and  the  will 
in  other  resi>ects  stands  as  it  is  written. 

No  case  has  been  cited,  nor  has  the  writer  been  able  to 
find  a  single  authority,  which  holds  that  a  subsequent 
granting  of  a  divorce  to  the  wife  of  a  testator,  and  a  set- 
tlement of  her  property  rights,  work  a  revocation.  It 
conld  no  more  than  revoke  the  will  as  to  her  legacy,  and 
whether  it  would  have  that  effect  in  this  case  it  is  not 
necessary  now  to  determine,  as  the  question  is  not  be- 
fore us. 

The  death  of  the  testator's  son  could  have  no  effect, 
since  it  was  a  contingency  that  must  have  been  contem- 
plated by  the  testator.  Especially  is  this  true  in  view 
of  our  statute  (Compiled  Statutes,  ch.  23,  sec.  151),  which 
declares  iliat  "when  a  devise  or  legacy  shall  be  made  to 
any  child  or  other  relation  of  the  testator,  and  the  devisee 
or  legatee  shall  die  before  the  testator,  having  issue  who 
shall  survive  the  testator,  such  issue  shall  take  the  estate 
so  given  by  the  will  in  the  same  manner  as  the  devisee 
or  legatee  would  have  done  if  he  had  survived  the  testa- 
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tor,  unless  a  different  disposition  shall  be  made  or  di- 
rected by  the  will."  The  legacy  provided  by  the  will  for 
the  testator^s  son  Fritz  did  not  lapse  by  the  death  of  tlie 
latter,  as  he  left  several  surviving  children,  who,  by 
virtue  of  the  above  statute,  would  take  the  same. 

But  one  other  ground  relied  upon  for  a  revocation  re- 
mains to  be  considered,  and  that  is  the  birth  of  the  three 
children  to  Fritz  Baacke  after  the  making  of  the  will. 
We  have  already  observed  that  at  common  law  a  revoca- 
tion will  not  be  implied  from  the  birth  of  a  posthumous 
child,  and  clearly,  from  analogy,  the  subsequent  birth 
of  the  grandchildren  did  not  revoke  the  will.  This  view 
is  emphasized  by  the  legislation  in  this  state  upon  the 
subject  Section  148  of  said  chapter  23  declares:  "When 
any  child  shall  be  born  after  the  making  of  his  parent's 
will,  and  no  provision  shall  be  made  therein  for  him, 
such  child  shall  have  the  same  share  in  the  estate  of  the 
testator  as  if  he  had  died  intestate,  and  the  share  of  such 
child  shall  be  assigned  to  him  as  provided  by  law  in  case 
of  intestate  estate,  unless  it  shall  be  apparent  from  the 
will  that  it  was  the  intention  of  the  testator  that  no  pro- 
vision should  be  made  for  such  child."  The  next  suc- 
ceeding section  provides:  "When  any  testator  shall  omit 
to  provide  in  his  will  for  any  of  his  children,  or  for  the 
issue  of  any  deceased  child,  and  it  shall  appear  that  such 
omission  was  not  intentional,  but  was  made  by  mistake 
or  accident,  such  child,  or  the  issue  of  such  child,  shall 
have  the  same  share  in  the  estate  of  the  testator  as  if  he 
had  died  intestate,  to  be  assigned  as  provided  in  the  pre- 
ceding section."  The  succeeding  section  in  the  game 
chapter  provides  the  manner  for  assigning  of  the  estate 
in  the  cases  mentioned  in  the  section  quoted  above.  It 
is  obvious  from  these  statutory  requirements  it  was  not 
the  intention  of  the  legislature  that  the  omission  of  a 
testator  to  make  any  provision  in  his  will  for  a  posthu- 
mous child,  or  for  the  issue  of  a  deceased  child,  should 
work  an  entire  revocation  of  the  will,  else  the  legislature 
would  not  have  provided  for  the  assignment  of  the  estate 
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in  such  cases  so  as  to  allow  such  child  or  issue  of  a  de- 
ceased child  omitted  from  the  will,  as  the  case  may  be, 
to  take  the  share  he  would  have  received  had  the  testator 
died  intestate.  The  statute  having  expressly  declared 
what  effect  the  subsequent  birth  of  an  heir  prior  to  the 
testator's  death  would  have  on  a  will,  none  other  can  be 
implied.  We  are  aware  of  no  case  where  the  birth  of  a 
grandchild  after  the  making  of  a  will  is  held  to  operate 
as  a  total  revocation  of  the  will.  We  are  constrained  to 
hold  that  there  has  not  been  an  entire  revocation  of  the 
will  of  Carl  Baacke  by  implication  of  law,  and  the  decree 
of  the  lower  court  allowing  and  admitting  it  to  be  pro- 
bated should  be  affirmed. 


Deoreb  affibmbd. 


Btatb  of  Nebraska,  ex  rel.  James  C.  Dahlman,  ▼• 
Joel  A.  Piper,  Secretary  of  State. 

Filed  December  16, 1896.    No.  8790. 

1.  Supreme  Court:  Jubibdiction.  The  original  jurisdiction  of  the  su- 
preme court,  conferred  upon  it  by  the  constitution,  is  confined  to 
"cases  relating  to  the  revenue,  civil  cases  in  which  the  state  shall 
be  a  party,  mandamus,  quo  toarranto,  and  habeas  corpus" 

1  XandamuB:  Fubpobe  of  Wbit.  The  writ  of  mandamus  can  only  be 
invoked  to  compel  the  performance  of  some  particular  act  which 
the  law  especially  enjoins  as  a  duty  resulting  from  an  office,  trust, 
or  station.  As  a  preventative  remedy  it  cannot  take  the  place  of 
injunction. 

3. :  .    Mandamus  can  be  resorted  to  alone  for  the  purpose 

of  compelling  action.    It  is  not  a  proceeding  to  correct  errors. 

4.  Elections:  Secbetabt  of  State:  Appeal.  An  appeal  or  proceeding 
in  error  will  not  lie  directly  to  this  court  to  review  the  decisions 
of  the  secretary  of  state  under  the  Australian  ballot  law. 

5. :  — — :  — •— :  Nominations.    The  findings  of  facts  made 

by  the  secretary  of  state  in  passing  upon  objections  filed  against 
certificates  of  nomination,  if  not  conclusive,  are  at  least,  prima 
iacie,  right. 
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6. :  Certificates  of  Nomination:  Objections:  Hearing:  Sec- 
retary OF  State.  Under  our  Australian  ballot  law  the  secretary 
of  state,  in  passing  upon  objections  to  nomination  certificates,  is 
not  confined  to  mere  formal  matters  relating  to  such  certificates, 
but  may  determine  from  extrinsic  e\Mence  whether  the  candidates 
therein  named  were  in  fact  nominated  by  a  convention  called  and 
held  according  to  party  usages  and  claiming  in  good  faith  to  rep- 
resent a  political  party  which  cast  the  requisite  number  of  votes  at 
the  last  election.  State  v,  Allen,  43  Neb.,  651,  and  Phelps  v.  Piper, 
48  Neb.,  724,  followed. 

7.  Regularity  of  Nominating  Conventions:  Secretary  of  State.  It 
is  neither  the  province  of  the  secretary  of  state  nor  the  courts  to 
determine  which  of  two  rival  state  conventions  of  the  same  party 
so  called  and  held  Is  entitled  to  recognition  as  the  regular  conven- 
tion.    (Stair  r.  Allen  and  Phvlps  r.  Piprr,  mpra.) 

8. :  .    Where  rival  factions  of  a  political  party  in  good 

faith  nominate  candidates  at  conventions  called  and  held  in  ac- 
cordance with  the  usages  of  the  party  and  certify  such  nomina- 
tions to  the  secretary  of  state,  he  will  certify  to  the  several  county 
clerks  the  names  of  the  candidates  nominated  by  each.  {State  v. 
Allen  and  Phelps  v.  Piper,  supra.) 

Original  application  for  manddmus  to  compel  the  sec- 
retary of  state  to  certify  to  the  county  clerks  the  names 
of  certain  persons  only  as  nominees  of  the  democratic 
party  for  electors  for  president  and  vice  president  and  for 
other  offices.     Writ  denied. 

Robert  Wheeler^  Frederick  Sliepherdy  and  Bane  d  Alt- 
schuler^  for  relator. 

W.  D.  McHughy  Robert  W.  Patrick,  and  John  H.  Ainea^ 
contra. 

NORVAL,  J. 

This  was  a  proceeding  to  determine  the  validity  of  cer- 
tain nominations  for  electors  for  president  and  vice  presi- 
dent and  the  several  state  offices,  and  to  require  the 
secretary  of  state  to  certify  to  the  several  county  clerks 
the  names  of  certain  persons,  and  none  others,  as  nomi- 
nees of  the  democratic  party  for  such  offices.  The  cause 
was  submitted  upon  the  pleadings  and  oral  admissions 
of  the  parties,  without  any  testimony  being  adduced, 
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and  a  decision  announced,  denying  the  relief  demanded, 
just  preceding  the  last  general  election.  To  the  writer 
is  assigned  the  duty  of  preparing  an  opinion  incorporat- 
ing the  views  of  the  court  upon  the  questions  involved. 

On  the  30th  day  of  September,  1896,  a  certificate  of 
nomination  of  candidates  for  electors  of  president  and 
vice  president,  and  the  several  state  offices,  was  filed 
with  the  secretary  of  state,  signed  by  Ed  P.  Smith  as 
chairman  and  Lee  Herdman  as  secretary,  which  pur- 
ported to  be  a  certificate  of  the  nominations  made  by  the 
democratic  party  of  the  state  in  a  regularly  called  dele- 
gated convention,  held  in  the  city  of  Omaha  on  the  4th 
day  of  September,  1896;  and  on  the  7th  day  of  October, 
1896,  there  was  filed  with  the  secretary  of  state  an 
amended  and  supplemental  certificate  of  said  nomina- 
tions, signed  by  the  same  persons  who  signed  the  first  cer- 
tificate.. No  objections  to  either  of  the  said  certificates 
were  ever  filed  with  the  secretary  of  state.  On  October 
8,  1896,  one  Charles  G.  Ryan  as  chairman  and  Henry 
Koehler  as  secretary  filed  in  the  office  of  the  secretary 
of  state  another  certificate  of  other  candidates  for  the 
same  offices,  also  purporting  to  be  a  certificate  of  nomi- 
nations made  by  the  democratic  party  in  a  regularly 
called  delegated  convention  held  in  the  city  of  Omaha, 
on  the  1st  day  of  October,  1896.  Within  the  time  pro- 
vided by  law,  James  0.  Dahlman,  an  elector  of  the  state, 
and  claiming  to  be  chairman  of  the  democratic  state 
central  committee,  filed  with  the  secretary  of  state  writ- 
ten objections  to  this  certificate,  in  substance  as  follows : 

1.  That  said  Charles  G.  Ryan  and  Henry  Koehler,  as 
chairman  and  secretary,  respectively,  are  not  members 
of  the  democratic  party  of  the  state,  and  that  no  conven- 
tion of  the  democratic  party  was  held  at  the  time  and 
place  designated  in  said  certificate. 

2.  That  said  pretended  convention  did  not  represent 
the  democratic  party  of  this  state,  or  any  party  casting 
one  per  cent  of  the  votes  in  the  state  at  the  last  general 
election. 
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3.  That  said  pretended  convention  did  not  represent, 
and  had  no  authority  to  act  on  behalf  of  the  democratic 
party  in  this  state;  that  it  was  wholly  unauthorized  by 
the  democratic  party  or  any  one  authorized  to  act  for 
said  party,  and  was  only  called  and  held  for  the  purpose 
of  disorganizing  and,  as  far  as  possible,  injuring  and  de- 
stroying the  democratic  organization  in  this  state,  and,  if 
possible,  defeating  the  election  of  the  regular  nominees 
of  said  party. 

4.  That  said  pretended  convention  was  not  recognized 
by  the  duly  organized  democratic  national  convention, 
but  on  the  contrary  the  state  convention  held  on  the  4th 
day  of  September,  1896,  was  recognized  by  the  national 
democratic  convention  which  convened  in  Chicago  on 
July  7,  1896. 

5.  That  said  pretended  convention  of  October  1  did 
not  act  in  good  faith  in  making  nominations  and  filing 
said  certificate  with  the  secretary  of  state,  but  made  said 
nominations  and  filed  said  certificate  for  the  purpose  of 
confusing  and  deceiving  the  voters  in  casting  their  bal- 
lots. 

6.  That  the  printing  of  the  names  set  forth  in  the  cer- 
tificate upon  the  oflicial  and  sample  ballots  will  entail 
upon  the  state  a  very  heavy  additional  and  unnecessary 
expense. 

7.  That  the  regularly  held  and  duly  authorized  conven- 
tion of  the  democratic  party  of  the  state  was  the  one 
which  convened  on  September  4,  1896. 

The  secretary  of  state,  upon  the  hearing  of  this  protest, 
made  findings  of  facts  and  rendered  a  decision  overruling 
said  protest  and  ordering  that  the  names  of  the  nominees 
mentioned  in  said  certificate  of  nomination  filed  on  Octo- 
ber 8  be  certified  to  the  several  county  clerks  as  nomi- 
nees of  the  democratic  party.  It  was  disclosed  that  two 
state  conventions  of  the  democratic  party  were  held  in 
the  year  1896  for  the  purpose  of  nominating  electors  for 
president  and  vice  president,  and  a  full  state  ticket  to  be 
voted  for  at  the  last  election,  one  September  4  and  the 
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other  on  the  1st  day  of  October,  each  having  assembled 
by  virtue  of  a  call  regularly  issued  in  accordance  with 
the  practices  of  the  party  in  such  cases  from  a  body 
claiming  to  represent  the  democratic  state  central  com- 
mittee, and  each  convention  claiming  the  right  to  act 
for  and  on  behalf  of  the  democratic  party  of  the  state; 
that  each  convention  made  nominations,  and  the  same 
were  certified  in  due  form  to  the  secretary  of  state  within 
the  time  provided  by  law  by  the  officers  of  each  of  said 
conventions;  that  the  convention  which  assembled  on 
October  1  met  and  made  nominations  in  good  faith  in 
pursuance  of  a  regular  call  issued  from  the  democratic 
state  central  committee  elected  by  a  convention  held  in 
1895,  claiming  to  be  the  democratic  state  convention  of 
Nebraska,  at  which  convention  Hon.  T.  J.  Mahoney  was 
nominated  as  candidate  for  the  office  of  judge  of  the  su- 
preme court,  and  Hons.  John  H.  Ames  and  W.  S.  Ashby 
as  candidates  for  regents  of  the  State  University,  and 
whose  names  were  placed  upon  the  official  ballots  for  the 
general  election  held  in  1895,  as  democratic  candidates 
for  said  respective  offices,  and  at  said  election  said  several 
candidates  received  more  than  one  per  cent  of  the  total 
vote  cast  at  the  said  election,  and  nearly  twice  as  many 
votes  as  were  polled  for  other  persons  named  upon  said 
ballot,  as  democratic  candidates. 

The  respondent  in  his  answer  objects  to  the  jurisdic- 
tion of  this  court  upon  the  following  grounds: 

1.  That  the  proceeding  herein  is  an  equitable  one  for 
injunction,  which  this  court  has  no  original  jurisdiction 
to  entertain. 

2.  That  the  matters  and  things  in  controversy  were 
passed  upon  and  decided  by  the  secretary  of  state,  and 
this  court  has  no  power  to  review  or  modify  his  findings 
or  decision. 

3.  That  the  questions  involved  are  not  judicial,  but 
purely  political  in  their  character,  and  consequently  sub- 
jects in  respect  of  which  courts  have  no  jurisdiction. 

By  section  2  of  the  article  of  the  constitution  of  this 
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state  relating  to  the  judicial  department,  the  original  jn- 
risdiction  of  the  supreme  court  is  confined  to  "cases  re- 
lating to  the  revenue,  civil  cases  in  which  the  state  shall 
be  a  party,  mandamuSy  quo  warrantOy  and  habeas  carpiis.^^ 
There  is  no  escaping  the  conclusion  that  this  court  has 
no  original  jurisdiction  as  a  court  of  equity  of  causes 
involving  relief  solely  obtainable  by  injunction  unless  it 
may  be  in  revenue  and  state  cases,  of  which  this  is  not 
one,  since  no  such  power  is  conferred  upon  it  by  the  fun- 
damental law  of  the  state.  While  it  is  true  the  petition 
prays  for  an  order  restraintng  the  respondent  from  cer- 
tifying to  the  several  county  clerks  the  names  of  the 
nominees  of  the  convention  of  October  1,  it  is  perfectly 
plain  that  merely  a  temporary  in  junctional  order  was 
asked  to  be  made  and  enforced  until  such  time  as  there 
should  be  a  final  hearing  of  the  cause.  The  ultimate 
object  of  this  pro(*e(Hling  was  to  compel  the  respondent 
to  rescind  his  decisiion  to  certify  the  names  of  the  nomi- 
nees of  the  convention  of  October  1;  in  other  words, 
to  require  the  secretary  of  state  to  certify  to  the  county 
clerks  of  the  several  counties  of  the  state  as  nominees  for 
the  democratic  party  the  names  of  the  persons  placed 
in  nomination  at  the  said  convention  held  on  September 
4,  and  none  others.  In  one  sense  it  may  be  said  that 
the  relief  demanded  involves  the  perpetual  enjoining  of 
the  certification  to  the  various  county  clerks  of  the  names 
of  nominees  of  the  said  convention  presided  over  by 
Charles  G.  Ryan  as  chairman  and  at  which  Henrj^  Koeh- 
ler  acted  as  secretary,  and  if  such  was  the  sole  nature  or 
purpose  of  the  suit,  unquestionably  this  court  would  be 
without  jurisdiction  to  hear  or  determine  the  same,  for 
the  writ  of  mandamus  can  only  be  invoked  to  compel  an 
inferior  tribunal,  corporation,  board,  or  person  to  per- 
form some  particular  act  which  the  law  specially  enjoins 
as  a  duty  resulting  from  an  office,  trust,  or  station,  and 
not  merely  to  prevent  it.  On  the  other  hand,  injunction 
is  wholly  to  restrain  or  prohibit  the  doing  of  a  threatened 
act.     As  a  preventative  remedy  simply,  the  writ  of  man- 
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damus  cannot  take  the  place  of  an  injunction.  Applying 
these  principles  to  the  case  at  bar,  as  made  by  the  peti- 
tion, it  is  believed  that  the  ultimate  relief  sought  is  to 
compel  the  performance  of  a  particular  act  by  the  re- 
spondent, which  he  had  declined  to  do,  namely,  the  cer- 
tification to  the  county  clerk  of  each  county  the  names  of 
the  candidates  mentioned  in  the  certificate  of  nomination 
first  filed  as  aforesaid  with  the  secretary  of  state,  as  the 
sole  nominees  of  the  democratic  party  for  electors  of 
president  and  vice  president  and  state  offices,  which  act 
could  not  be  enforced  by  injunction.  The  requiring  of  an  ' 
officer  by  mandamus  that  he  do  some  particular  thing  in  a 
specified  way  necessarily  implies  it  shall  not  be  per- 
formed in  any  other  mode,  but  that  is  not  adopting  pro- 
ceedings by  mandamus  to  effect  the  purpose  of  an  injunc- 
tion. Had  the  equitable  powers  of  the  proper  forum  been 
invoked  to  enjoin  the  certification  to  the  county  clerk  of 
the  names  of  the  persons  nominated  at  the  convention 
held  on  October  1  it  is  evident  that  the  right  to  the 
relief  asked  in  this  proceeding  could  not  have  been  adju- 
dicated therein.  This  action  is  not  essentially  one  for  in- 
junction, and  the  first  objection  to  the  jurisdiction  must 
be  determined  adversely  to  the  respondent.  It  should  be 
remarked  before  leaving  the  subject  that  two  similar 
causes  have  been  entertained  by  us  {State  i\  Allen ,  43^ 
Neb.,  651,  and  Phelps  v.  Piper,  48  Neb.,  724),  although  the 
question  of  jurisdiction  was  not  then  urged  upon  the  at- 
tention of  the  court  in  either  of  them. 

We  come  now  to  the  second  objection  interposed  to  the 
jurisdiction,  namely,  that  this  court  is  without  authority 
to  review  or  set  aside  the  decision  of  the  secretary  of 
state  in  passing  upon  objections  to  nomination  certifi- 
cates. It  was  strenuously  insisted  in  argument  that  the 
decision  of  the  officer  with  whom  certificates  of  nomina- 
tions are  filed,  in  determining  objections  thereto,  is  final 
and  conclusive,  fc^ection  11  of  our  Australian  Ballot 
Law  (Compiled  Statutes,  ch.  26,  sec.  136),  provides:  "All 
certificates  of  nomination  which  are  in  apparent  con- 
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formity  with  the  provisions  of  this  act  shall  be  deemed 
to  be  valid,  unless  objection  thereto  shall  be  duly  made 
in  writing  within  three  (3)  days  after  the  filing  of  the 
same.  In  case  such  objection  is  made,  notice  thereof 
shall  forthwith  be  mailed  to  all  candidates  who  may  be 
affected  thereby,  addressed  to  them  at  their  respective 
places  of  residence,  as  given  in  the  certificate  of  nomina- 
tion. The  officer  with  whom  the  original  certificate  was 
filed  shall  in  the  first  instance  pass  upon  the  validity  of 
such  objection,  and  his  decision  shall  be  final,  unless  an 
order  shall  be  made  in  the  matter  by  a  county  court,  or 
by  a  judge  of  the  district  court,  or  by  a  justice  of  the 
supreme  court  at  chambers,  on  or  before  the  Wednesday 
preceding  the  election.  Such  order  may  be  made  sum- 
marily upon  application  of  any  party  interested,  and 
upon  such  notice  as  the  court  or  judge  may  require."  A 
mere*  reading  of  the  foregoing  is  sufficient  to  disclose  that 
it  was  the  purpose  of  the  legislature  to  give  to  the  secre- 
tary of  state,  or  other  officer  with  whom  certificates  of 
nomination  are  required  to  be  filed,  the  power  in  the  first 
instance  to  pass  upon  all  objections  to  such  certificates 
or  nomination  papers,  and  whose  decision  in  the  premises 
is  at  the  furthest  limit  to  be  regarded  as  final,  where  no 
**order  shall  be  made  in  the  matter  by  the  county  court, 
or  by  a  judge  of  the  district  court,  or  by  a  justice  of  the 
supreme  court  at  chambers,"  within  the  time  fixed  by 
statute.  If  the  determination  of  the  secretary  of  state 
is  absolutely  final,  it  could  not  anywhere  else  be  ques- 
tioned. That  his  decision  is  not  necessarily  conclusive 
follows  from  the  fact  that  the  statute  has  made  provision 
for  reviewing  the  same,  or  rather  for  the  determination 
of  the  questions  by  the  county  court,  or  by  a  judge  of  the 
district  or  supreme  court.  Whether  that  portion  of  the 
act  is  valid  which  attempts  to  confer  power  in  such  mat- 
ters upon  a  judge  of  this  court  at  chambers  has  been  seri- 
ously doubted, — so  much  so  that  the  present  judges  have 
not  (entertained  such  jurisdiction.  The  rulings  of  the 
secretary  of  state  could  be  deemed  final  only  when  not 
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reviewed  hj  the  court  or  officer  authorized  by  the  statute 
«o  to  do,  and  when  he  properly  determines  such  questions 
alone  as  he  is  empowered  by  law  to  decide;  that  is,  when 
he  has  proceeded  legally  and  within  his  jurisdiction.  If 
he  has  acted  illegally,  or  without  jurisdiction,  his  de- 
cision is  without  validity.  Suppose  a  certificate  of  nomi- 
nation should  be  filed  after  the  statutory  period,  and  he 
should  determine  to  certify  the  names  of  the  nominees 
therein  mentioned;  his  action  would  not  be  conclusive  or 
binding.  Or  should  he  refuse  to  certify  the  names  of  Uw 
candidates  mentioned  in  a  certificate  in  due  form,  who 
were  properly  nominated,  and  against  such  certificate  no 
protest  had  been  filed,  his  action  would  not  be  final,  even 
though  no  order  had  been  made  in  the  premises  by  the 
<!0urt  or  judge  mentioned  in  the  law,  and  most  assuredly 
mandamus  would  lie  to  compel  him  to  certify  the  names 
of  such  nominees  to  the  county  clerks,  because  the  duty 
is  purely  a  ministerial  one  enjoined  by  law,  involving  no 
discretion.  Again,  should  the  secretary  of  state  deter- 
mine which  of  two  rival  conventions  of  the  same  political 
party  was  the  regular  convention,  where  both  were  called 
and  held  in  accordance  with  the  usages  of  the  party,  and 
each  made  nominations  in  good  faith  and  certified  the 
same  in  due  form  to  him  within  the  statutory  time,  and 
should  certify  the  names  of  one  set  of  candidates  and  de- 
cline to  certify  the  other,  mandamus  could, be  invoked 
against  him.  His  decision  would  not  be  final  should  he, 
without  a  hearing  of  objections  properly  made  and  filed 
to  a  certificate  of  nomination,  determine  that  the  names 
of  the  candidates  therein  mentioned  should  or  should  not 
appear  upon  the  official  ballot.  There  are  many  other  in- 
stances which  might  be  given  where  mandamus  would  be 
the  appropriate  proceeding  to  compel  the  secretary  of 
state  to  act.  Clearly  it  was  not  the  purpose  of  the  elec- 
tion law  to  take  away  the  right  theretofore  conferred 
upon  the  courts  to  compel  by  mandamus  the  performance 
by  an  officer  of  a  purely  ministerial  duty  enjoined  by  law. 
It  is  very  evident  an  appeal  or  proceeding  in  error  will 
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.  not  lie  directly  to  this  court  to  review  the  decisions  of  the 
secretary  of  state  under  the  Australian  Ballot  Act,  for 
two  reasons:  First,  no  provision  is  made  therefor  by  the 
law  in  question,  or  by  any  other  statute;  and  in  the  next 
place,  the  appellate  jurisdiction  of  this  court  is  confined 
to  a  review  of  the  judgments  and  orders  made  by  the  sev- 
eral district  courts  of  the  state.  Neither  error  nor  appeal 
can  be  prosecuted  from  the  decision  of  any  other  court  or 
tribunal  directly  to  this  court  {Cleghom  v.  Waterman^  16 
X('b.,  225.) 

While  upon  the  argument  the   case  was  discussed 
by  counsel  for  respondent  partly  as  if  this  was  a  pro- 
ceeding in  error  to  review  the  action  of  the  secretary 
of  state,  it  is  obvious  that  the  petition  is  essentially  an  ap- 
plication for  a  writ  of  mandamus,  and  must  be  so  regarded. 
The  constitution  has  conferred  original  jurisdiction  upon 
the  supreme  court  in  mandamuSy  hence  the  case  is  not  one 
of  the  class  without  the  jurisdiction  of  this  court,  but 
within  it.  Whether  mandamus  should  issue  in  this  particu- 
lar case  is  another  question, — one  which  will  be  deter- 
mined later  on.  Mandamus  can  be  resorted  to  alone  for  the 
purpose  of  compelling  action;  that  is,  the  performance  of 
a  duty  enjoined  by  law.    It  is  not  a  proceeding  to  correct 
errors  (i^tate  v.  Nemaha  County^  10  Neb.,  32;  State  v.  Powell^ 
10  Neb.,  48;  State  v.  Kinkaid,  23  Neb.,  641;  McGee  v.  State, 
32  Neb.,  149),  so  that  errors,  if  any,  committed  by  the  re- 
spondent upon  the  hearing,  or  in  his  decisions,  are  not 
available  here.     Our  inquiry  is  confined  alone  to  the  ques- 
tion whether  the  respondent  has  failed  to  discharge  any 
ministerial  act  which  the  statute  requires  him  to  perform. 
It  appears  from  the  findings  of  fact  made  by  the  secre- 
tary of  state  in  passing  upon  the  objections  filed  against 
the  certificate  of  nomination  that  two  rival  factions  of 
the  democratic  party  in  this  state  held  conventions  called 
in  accordance  with  the  usages  of  the  party,  and  each  in 
,i»()(  d  faith  nominated  candidates  for  electors  of  president 
and  vice  president,  as  well  as  state  oflSces,  which  nomina- 
tions were  duly  certified  to  him;  that  each  of  said  con- 


Vol..  50]  SEPTEMBER  TERM,  1896.  35 


State  v.  Piper. 


ventions  claimed  to  represent  the  democratic  party  of  tlie 
state;  "that  the  said  convention  of  October  1,  1896,  was 
held  openly,  and  publicly  announced  in  the  public  press, 
and  that  the  fact  that  the  said  convention  was  to  be  held 
was  a  matter  of  public  knowledge  and  notoriety,  and  that 
said  convention  assembled  openly  and  publicly  in  puri-su- 
ance  of  said  call,  and  was  comprised  of  delegates  duly  ac- 
credited to  said  convention  from  the  various  senatorial 
districts  of  the  state,  and  that  all  its  acts  were  open  and 
public,  and  in  good  faith.'^  The  above  findings  were 
pleaded  by  the  respondent  in  his  answer,  and,  not  having 
been  controverted  on  the  hearing,  are  at  least  prima  facie 
correct,  if  not  conclusive.  When  so  regarded,  what  was 
the  duty  of  the  secretary  of  state?  Was  he  required  to 
decide  between  said  rival  factions  of  the  party  and  cer- 
tify to  the  several  county  clerks  the  names  of  the  nomi- 
nees of  one  of  the  conventions  alone  as  the  candidates  of 
the  democratic  party?  These  precise  questions  have 
been  already  twice  adjudicated  by  this  court,  and  that, 
too,  adversely  to  the  contention  of  the  relator  herein,  in 
a  controversy  involving  the  right  of  each  faction  of  the 
democratic  party  in  this  state,  now  concerned  in  this 
litigation,  to  representation  upon  the  official  ballot  A 
reference  to  those  cases  will  not  be  inappropriate. 

State  V,  AIlcHy  43  Neb.,  651,  was  an  application  for  man- 
damns  to  compel  the  secretary  of  state  to  certify  to  the 
county  clerks  the  names  of  the  relators  therein  as  nomi- 
nees of  the  democratic  party  for  the  several  state  offices  to 
be  filled  at  the  election  to  be  held  on  the  6th  day  of  Novem- 
ber, 1894.  Two  certificates  of  nomination  in  due  form  had 
been  filed  with  the  secretary  of  state,  each  containing  the 
names  of  different  persons  as  nominees  of  the  democratic 
pai*ty  for  state  offices.  A  protest  was  filed  against  each 
certificate.  That  against  the  certificate  containing  relat- 
ors' names  was  sustained  by  the  secretary  of  state,  and  the 
other  protest  was  overruled  by  him.  The  writ  was  de- 
nied because  the  claim  of  the  relators  rested  alone  upon 
the  certificate  of  nomination,  it  not  appearing  from  the 
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record  that  they  were  nominated  by  a  convention  claim- 
ing to  represent  the  democratic  party.  Among  others, 
the  following  legal  propositions  were  determined  by  the 
court  in  that  case:  1,  The  secretary  of  state  in  passing 
upon  objections  to  nomination  certificates  is  not  confined 
to  mere  formal  matters,  but  may  determine  from  extrin- 
sic evidence  whether  the  candidates  were  in  fact  nomi: 
nated  by  a  convention  claiming  to  represent  a  party 
which  cast  the  requisite  number  of  votes  at  the  last  pre- 
ceding election.  2.  That  it  was  not  the  province  of 
such  oflScer  to  determine  which  of  the  two  rival  state 
conventions  of  the  same  party  is  entitled  to  reco<!;nition 
as  the  regular  convention,  but  it  is  his  duty  to  certify 
to  the  county  clerks  the  names  of  all  the  candidaliis  who 
were  nominated  by  each  convention  according  to  the 
usage  of  such  party.  The  same  principles  were  held  and 
applied  in  the  opinion  of  Rag  an,  C,  in  Phelps  v.  Piper  ^  48 
Neb.,  724;  and  further,  that  the  question  as  to  which  one 
of  the  two  factions  of  a  political  party  has  the  right  to 
act  for  the  party,  it  is  not  the  province  of  the  courts  to 
determine,  since  the  question  is  a  political,  and  not  a  ju- 
dicial, one.  To  the  same  effect  are  People  v.  Di^lrict  Courts 
18  Coh).,  26,  Hhidds  v.  Jacob,  ><^  Mich.,  164. 

Decisions  of  other  states  which  hold  that  courts  will 
determine  which  faction  of  a  political  organization  is  the 
regular  one,  and  entitled  to  recognition,  were,  for  the 
most  part,  based  upon  statutes  materially  different  from 
ours,  and  therefore  clearly  distinguishable.  Thus,  where 
a  statute  authorizes  a  political  party  to  select  one  or  more 
of  the  election  officers,  and  such  party  is  divided  into 
factions,  of  necessity  the  court,  to  prevent  disorder  and 
conf ut^ion,  may  decide  which  faction  represents  the  regu- 
lar organization.  So,  too,  where  the  ballot  law  requires* 
the  names  of  candidates  of  political  parties  to  be  ar- 
ranged and  printed  on  the  official  ballot  in  a  separate 
^roup,  and  it  is  made  the  duty  of  the  election  officer  in 
arranging  the  ballot  to  place  the  ticket  of  the  party  hav- 
ing the  greatest  number  of  votes  at  the  last  preceding 
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election  first  on  the  ballot,  and  that  the  position  of  other 
tickets  should  be  controlled  relatively  by  the  same  rule, 
it  is  obvious  that  under  such  a  law  it  is  necessary  to  de- 
cide between  rival  factions  of  the  same  party,  in  order  to 
determine  the  position  of  the  tickets  upon  the  ballot. 
But  where,*  as  under  our  ballot  law,  the  reason  for  the 
rule  does  not  exist,  the  rule  itself  does  not  obtain.  The 
construction  adopted  by  this  court  in  its  prior  adjudica- 
tions, and  followed  in  this,  is  in  consonance  with  the 
•  spirit  and  object  of  our  election  laws,  since  it  affords  the 
voter  the  greater  liberty  in  casting  his  ballot. 

The  views  expressed  dispose  of  all  the  grounds  set 
forth  in  the  protest  filed  by  the  relator  with  the  secretary 
of  state  excepting  the  fourth  and  sixth,  which  we  will 
now  briefiy  notice  in  their  order.  By  the  fourth  objection 
it  was  sought  to  raise  the  question  whether  the  decision 
of  the  national  convention  of  a  political  party  recogniz- 
ing one  faction  of  its  party  in  a  state  is  conclusive,  and 
not  reviewable  by  the  court  Unfortunately  for  the  re- 
lator such  question  is  not  before  us,  since  the  averment 
in  the  petition  for  the  writ  and  in  the  protest  relating 
thereto  were  put  in  issue  by  the  answer  and  retiirn  of  the 
respondent,  and  no  evidence  was  introduced  upon  that 
subject.  The  sixth  ground  of  objection  is  without  merit 
for  two  reasons:  First,  the  printing  of  the  names  of  the 
nominees  upon  the  oflSicial  and  sample  ballot  will  entail 
no  additional  expense  on  the  state,  because  it  is  not  re- 
quired to  pay  the  cost  of  printing  the  ballots;  second, 
the  additional  expense  entailed  by  the  printing  of  a  can- 
didate's name  upon  the  ballot  is  no  valid  reason  for  ex- 
cluding his  name  therefrom. 

It  having  been  disclosed  by  the  record  in  this  case  that 
nominations  for  the  same  offices  were  in  fact  made  by 
each  of  the  two  rival  conventions  of  the  democratic  party 
of  the  state,  called  and  held  in  accordance  with  the 
usages  of  the  party,  and  each  claiming  in  good  faith  to 
represent  a  political  organization  which  cast  one  per  cent 
of  the  total  vote  at  the  general  election  of  1895,  it  was 
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not  the  province  of  the  secretary  of  state,  nor  is  it  of  this 
court,  to  determine  which  convention  was  the  regular 
one;  but  it  was  the  duty  of  the  secretary  of  state  to  cer- 
tify the  names  of  the  nominees  of  both  conventions  to  the 
county  clerks. 

Writ  denied. 

Irvine  and  Byan,  CO.,  not  sitting. 

Bagan,  C,  dissenting. 

I  agree  to  the  conclusion  reached  in  this  case,  viz.,  that 
the  writ  asked  for  should  be  denied;  but  I  do  not  agree  to 
the  reasons  given  for  that  conclusion.  No  statute  of  this 
state  has  conferred  any  authority  on  this  court  to  review 
a  decision  made  by  the  secretary  of  state,  as  to  what  nomi- 
nations certified  to  him  shall  be  placed  on  the  official 
ballot;  nor  does  the  fact  that  the  constitution  invests 
this  court  with  original  jurisdiction  in  mandamus  cases 
confer  any  authority  on  the  court  to  control  the  discre- 
tion of  the  secretary  of  state,  in  this  or  any  other  case. 
The  legislature  has  seen  fit  to  provide  that  the  secretary 
of  state  shall  hear  and  decide  all  objections  to  nomina- 
tions ceFtified  to  him;  and  that  ^'his  decision  shall  be 
final  unless  an  order  shall  be  made  in  the  matter  by  a 
county  court  or  by  a  judge  of  the  district  court,  or  by  a 
justice  of  the  supreme  court  at  chambers."  (Compiled 
Statutes,  ch.  26,  sec.  136.)  In  the  matter  involved  here 
no  order  has  been  made  by  a  county  court,  a  judge  of  the 
district  court,  or  a  justice  of  the  supreme  court,  and  if  the 
statute  is  to  be  followed,  the  decision  of  the  secretary  of 
state  is  final;  and  "final,"  in  judicial  parlance,  means  that 
question  is  ended;  decided;  set  at  rest  forever.  It  was 
quite  as  competent  for  the  legislature  to  leave  the  de- 
cision of  such  matters  as  those  involved  here  to  the  sec- 
retary of  state  as  to  any  other  person,  officer,  board,  or 
tribunal,  or  to  the  supreme  court.  The  matters  in  liti- 
gation here  are  not  judicial.  They  are  purely  adminis- 
trative or  political  in  their  nature,  and  neither  the  consti- 
tution nor  the  statute  makes  it  the  dutv  of  this  court  to 
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pass  upon  tbein;  nor  has  the  court  either  original  or  ap- 
pellate jurisdiction  to  say  that  the  decision  made  by  the 
secretary  of  state  is  either  right  or  wrong.  In  my  opin- 
ion the  writ  should  be  denied  on  the  ground  that  this 
court  has  no  jurisdiction  in  the  premises. 


State  of  Nebraska,  ex  rbl.  Jambs  C.  Dahlman  ht  al.,  .  ^^  ^ 
Y.  Joel  A.  Piper,  Secretary  op  State.  I.^L_1? 

FILES}  December  16, 1896.    No.  8791. 

Bagularity  of  Nominating^  Conventions:  Duties  of  Secretary  of 
State:  Mandamus.  The  decision  in  this  case  is  ruled  by  State  v. 
Piper,  50  Neb.,  25. 

Original  application  for  mandamus.    Writ  denied. 

Robert  Wheeler^  Frederick  Shepherd,  and  Bane  d  Alt- 
9chulerj  for  relators, 

John  H.  Ames^  contra. 

NORVAL,  J. 

This  was  an  application  for  mandamus  against  the  sec- 
retary of  state  to  determine  the  validity  of  the  nomina- 
tion of  B.  S.  Prondfit,  and  the  right  to  have  his  name 
printed  upon  the  official  ballot  as  the  nominee  of  the 
democratic  party  for  congress  in  the  fifth  congressional 
district  in  this  state.  Two  certificates  of  nomination  of 
candidates  for  said  office  were  filed  with  the  secretary 
of  state,  both  upon  their  face  in  apparent  conformity  with 
the  requirements  of  the  election  law,  and  each  purporting 
to  be  a  certificate  of  nomination  by  the  democratic  party 
of  that  congressional  district,  in  one  of  which  K.  D. 
Sutherland  was  named  as  the  candidate,  and  the  other 
certificate  R  S.  Proudfit  was  stated  to  be  the  nominee. 
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The  respondent  overruled  the  objections  filed  to  the  last 
named  certificate.  The  facts  and  the  questions  involved 
are  identical  with  those  in  State  v.  Piper^  50  Neb.,  25, 
and  following  the  decision  therein,  the  writ  must  be 
denied. 

Writ  denied. 


Irvine  and  Eyan,  CO.,  not  sitting. 


State  of  Nebraska,  ex  rel.  C.  D.  Casper,  v.  Joel  A* 
Piper,  Secretary  of  State, 

Filed  December  16, 1896.    No.  8792. 

Elections:  Certificates  of  Nomination:  Objections:  Tdcs.  The  pro* 
visions  of  the  statute  (Compiled  Statutes,  ch.  26,  sec.  136)  known 
as  the  ''Australian  Ballot  Law/'  requiring  objections  to  a  certifi- 
cate of  nomination  of  candidates  for  office  to  be  filed  within  three 
days  after  the  filing  of  such  certificate,  are  mandatory,  and  must 
be  strictly  followed,  else  said  certificate,  if  in  conformity  with  law, 
will  be  deemed  valid. 

Original  application  for  mandamus.    Writ  denied. 

Robet^t  WhceleVy  Frederick  Shephei'd,  and  Ba^ie  d  Alt- 
8chulei%  for  relator. 

John  H.  Ames,  contra. 

NORVAL,  J. 

This  was  an  application  by  C.  D.  Casper,  as  chairman 
of  the  democratic  congressional  committee  for  the  fourth 
congressional  district,  for  a  writ  of  mandamus  to  deter- 
mine  the  right  of  the  secretary  of  state  to  certify  to  the 
several  county  clerks  of  said  district  the  name  of  R.  E» 
Dunphy  as  the  democratic  nominee  for  congress  from 
such  district.  Like  the  two  other  cases  decided  here- 
with, the  controversy  grows  out  of  the  fact  that  two  rival 
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factions  of  the  democratic  party  have  made  and  filed 
separate  certificates  of  nomination  for  said  office.  The 
validity  of  the  nomination  of  Mr.  Dunphy  alone  is  as- 
sailed in  this  proceeding.  All  the  questions  involved^ 
except  one,  were  decided  in  State  v,  Piper^  50  Neb.^ 
25.  One  subject  presented  by  the  application  for  the 
writ  requires  notice,  and  that  is  whether  the  relator  is  in 
any  position  to  question  the  nomination  of  Mr.  Dunphy^ 
or  the  right  to  have  his  name  appear  upon  the  official 
ballot  as  the  democratic  nominee  from  the  fourth  con- 
gressional district.  The  application  alleges  that  on  the 
Ist  day  of  October,  1896,  the  certificate  of  nomination 
of  R.  E.  Dunphy  as  the  dembcratic  nominee  for  congress- 
man for  that  district  was  filed  in  the  office  of  secretary 
of  state;  that  on  the  12th  day  of  the  same  month  the 
relator  filed  his  protest  and  objections  to  said  certificate 
of  nomination;  and  that  the  respondent  overruled  said 
objections  and  decided  that  the  name  of  Mr.  Dunphy 
was  entitled  to  have  place  upon  the  official  and  sample 
ballots.  Section  11  of  the  Australian  Ballot  Law  (Com- 
piled Statutes,  ch.  26,  sec.  136)  declares:  "All  certificates 
of  nomination  which  are  in  apparent  conformity  with 
the  provisions  of  this  act  shall  be  deemed  to  be  valid,, 
unless  objection  thereto  shall  be  duly  made  in  writing 
within  three  (3)  days  after  the  filing  of  the  same,"  etc. 
The  statute  requires,  that  objections  to  certificates  of 
nominations  shall  be  filed  within  three  days  after  such 
certificates  are  filed.  This  provision  is  mandatory  and 
must  be  strictly  followed,  else  the  certificate  of  nomina- 
tion, if  in  due  and  legal  form,  shall  be  regarded  as  valid. 
{State  V.  Norris,  37  Neb.,  299;  In  re  Cvddehack,  39  N.  Y. 
Supp.,  388;  Price  v.  Lush^  10  Mont,  61;  Oriffin  v.  Dingletfy 
46  Pac.  Eep.  [CaL],  457;  Nomination  of  Yan  Storch,  2 
Pa.  Dist,  7.)  The  application  or  petition  in  this  case 
shows  that  the  objections  of  the  relator  to  Mr.  Dunphy^s 
nomination  were  not  filed  until  the  eleventh  day  after 
the  filing  of  his  nomination  certificate,  and  it  was  not 
alleged  that  either  the  relator  or  any  one  else,  at  any 
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other  time,  filed  another  protest  against  such  certificate, 
or  that  the  same  was  defective  in  form  or  substance.  It 
was,  therefore,  the  duty  of  the  respondent  to  certify  the 
name  of  Mr.  Dunphy  to  the  several  county  clerks  within 
the  fourth  congressional  district  as  the  nominee  of  the 
democratic  party. 

Writ  dbnibd. 


Irvine  and  Ryan,  CO.,  not  sitting. 

Ragan,  C. 

I  concur  in  the  conclusion  reached  only. 


State  op  Nebraska,  ex  rbl.  Frank  L.  Rose,  v.  Joel 
A.  Piper,  Secretary  of  State. 

Filed  December  16«  1896.    No.  8794. 

1.  Elections:  Certificates  op  Nomination:  Objections:  Duty  of  Sec- 
retary OF  State.  The  secretary  of  state  in  passing  upon  objec- 
tions to  a  certificate  of  nomination  for  a  public  office  is  not  con- 
fined alone  to  the  consideration  of  objections  as  to  matters  of 
form,  but  has  the  power  to  decide  from  extrinsic  evidence  whether 
the  candidate  named  in  such  certificate  was  in  fact  nominated  by  a 
convention  called  and  held  in  accordance  with  the  precedents  and 
usages  of  a  political  party  which  cast  one  per  centum  of  the  votes 
of  the  state  at  the  last  general  election,  or  by  a  faction  in  good 
faith  claiming  to  represent  a  party  casting  such  a  per  centum  of 
the  vote  of  the  state. 


2. :  :  :  ,    Upon  the  facts  in  this  case  It  was 

held  that  the  secretary  of  state  properly  refused  to  certify  to  the 
county  clerks  the  names  of  certain  candidates  for  office. 

Original  application  for  mandamtis  to  compel  the  sec- 
retary of  state  to  certify  to  the  county  clerks  the  names 
of  certain  persons  as  republican  nominees  for  certain 
offices.     Writ  denied, 

E.  H.  TFootey,  W.  M.  Morning^  and  G.  S.  Raihboltf  for 

relator. 
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John  H.  Arms,  contra. 

NORVAL,  J. 

This  was  an  application  by  the  state,  on  the  relation 
of  Frank  L.  Rose,  for  a  peremptory  writ  of  mandamus  to 
compel  the  certification  by  respondent,  as  secretary  of 
state,  to  the  county  clerks  of  the  names  of  certain  per- 
sons as  republican  nominees  for  electors  of  president  and 
yice  president  and  the  several  state  oflftces.  A  submis- 
sion was  taken  upon  the  pleadings  alone,  consisting  of  the 
application  and  the  answer  thereto  of  the  respondent, 
shortly  prior  to  the  last  general  election,  and  an  oral 
decision  was  then  announced,  the  preparation  of  a  writ- 
ten opinion  having  been  delayed  until  now.  For  a  proper 
understanding  of  the  questions  involved  it  is  not  deemed 
necessary  to  set  out  the  pleadings;  moreover,  to  do  so 
would  extend  this  opinion  beyond  reasonable  limits.  It 
should  be  stated  here  that  after  the  submission  a  reply 
to  the  answer  was  filed  without  leave  or  consent  of  the 
court  being  first  had  and  obtained,  and  it  was  accord- 
ingly eliminated  from  the  record.  The  answer,  inter  aliay 
raised  the  same  objections  to  the  jurisdiction  of  the  court 
which  were  presented  and  determined  in  State  v.  Piper,  50 
Neb.,  25,  and  which  must  be  overruled  for  the  reasons 
stated  in  the  opinion  therein  filed. 

It  clearly  appears  that  at  a  state  convention  of  the 
republican  party  of  this  state,  duly  and  regularly  held  in 
accordance  with  the  practices  of  the  party  in  such  cases, 
and  pursuant  to  a  call  executed  and  published  by  tho 
chairman  and  secretary  of  its  state  central  committee  in 
obedience  to  an  order  by  said  committee,  which  conven- 
tion was  composed  of  more  than  900  del<^gates  and  repre- 
senting all  the  organized  counties  in  the  state,  a  full 
ticket  of  candidates  for  all  the  state  offices  and  presi- 
dential electors  to  be  voted  at  the  general  olc^etion  in 
1896  was  nominated;  that  a  certificate  of  said  nomina- 
tions, made  out  in  conformity  with  law,  was  executed  by 
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George  W.  Collins  and  H.  M.  Wells,  respectively  the 
chairman  and  secretary  of  said  convention,  and  in  due 
time  filed  in  the  office  of  the  respondent,  as  secretary  of 
state,  and  that  no  protest  or  objection  to  said  certificate 
or  to  said  nominations  was  ever  presented  or  filed  with 
Iiim.  Subsequently,  and  on  the  7th  day  of  October,  1896, 
there  was  filed  with  the  respondent  a  certificate  of  nomi- 
nation of  other  persons  as  candidates  for  the  same  offices, 
signed  by  P.  L.  Rose  as  chairman  and  R.  A.  Williams  as 
secretary,  purporting  to  be  a  certificate  of  nominations 
made  by  a  convention  of  the  republican  party  of  the 
^tate,  hereafter  called  the  "Rose  convention,"  held  in  the 
city  of  Lincoln  on  the  6th  day  of  October,  1896,  reciting 
and  stating  that  said  convention  was  held  "pursuant  to 
a  call  regularly  issued  for  a  Nebraska  state  republican 
mass  convention,  which  state  convention  was  composed 
of  delegates  and  legal  representatives  duly  qualified  and 
chosen  as  such,  and  the  legal  representatives  of  the  quali- 
fied electors  and  residents  of  the  state  of  Nebraska  repi*e- 
senting  the  republican  party  in  said  state,  which  said 
political  party,  at  the  holding  of  the  last  election  before 
the  holding  of  such  convention,  polled  more  than  one 
per  cent  of  the  entire  vote  cast  in  the  state."  On  October 
9, 1896,  John  P.  Maule,  a  resident  and  elector  of  the  state, 
filed  with  the  respondent  written  objections  to  said  last 
mentioned  certificate  of  nomination  and  to  the  nominees 
therein  named,  and  thereafter,  upon  due  notice  having 
been  given  to  all  persons  interivsted  therein,  a  hearing 
was  had  upon  said  protest  before  the  respondent,  who, 
upon  the  consideration  of  the  evidence  adduced  by  the 
respective  parties,  sustained  said  objections  and  declined 
to  certify  to  the  various  county  clerks  of  the  state  to  be 
printed  upon  the  official  ballots  the  names  of  the  persons 
mentioned  in  the  Rose  certificate.  Relator  being  dissat- 
isfied with  this  ruling  and  decision  commenced  this  pro- 
ceeding. 

The  secretarj^  of  state,  at  the  time  of  his  decision,  made 
findings  of  fact  and  conclusions  of  law,  which  are  set 
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forth  in  full  in  his  answer  herein,  and  which  said  find- 
ings he  alleges  are  in  all  respects  true.  The  findings  are 
as  follows: 

"First — ^There  was  not  held  in  said  city  of  Lincoln  on 
the  6th  day  of  October,  1896,  or  at  any  time  in  said  year 
after  the  first  day  of  July,  any  convention  composed  of 
delegates  and  legal  representatives  duly  qualified  and 
chosen  as  such  and  the  legal  representatives  of  the  quali- 
fied electors  and  residents  of  the  state  of  Nebraska  rep- 
resenting the  republican  party  in  said  state. 

"Second— I  find  that  on  the  3d  day  of  October,  1896,  one 
F.  L.  Rose,  a  private  individiwl  residing  at  Lincoln,  Ne- 
braska, but  not  having,  or  claiming  to  have,  any  official 
relation  as  committeeman  or  otherwise  with  the  republi- 
can party  in  said  state,  caused  to  be  published  in  the 
Omaha  World-Herald,  a  newspaper  published  at  Omaha, 
Nebraska,  and  in  the  Evening  Post,  a  newspaper  pub- 
lished at  Lincoln,  Nebraska,  a  notice,  of  which  the  follow- 
ing is  a  copy: 

"  ^Lincoln,  Neb.,  Oct.  3, 1896. 

"  *We,  the  republicans  of  the  state  of  Nebraska,  reaf- 
firm our  allegiance  ,to  the  time-honored  principles  of  our 
party  as  enunciated  by  John  C.  Fremont,  Abraham  Lin- 
coln, and  its  illustrious  framers,  and  exemplified  by  the 
public  life  and  utterances  of  James  A.  Garfield,  John  A. 
Logan,  James  G.  Blaine,  and  other  great  leaders.  To  the 
end  that  the  great  principles  which  called  for  the  grand 
old  party  of  freedom  and  liberty  shall  not  perish  for- 
ever from  the  face  of  the  earth,  and  that  chattel  slavery 
having  been  abolished  by  our  party,  a  more  galling  sub- 
serviency to  the  money  plutocracy  of  foreign  nations  and 
tlieir  tory  allies  on  American  soil,  aided  and  abetted  by 
corporate  greed,  shall  not  forever  destroy  a  government 
of  the  people,  for  the  people,  and  by  the  people,  we 
invite  the  co-operation  of  all  republicans  who  adhere  to 
the  original  principles  of  the  party  to  convene  in  mass 
convention  at  the  city  of  Lincoln,  at  10  o'clock  A.  M.,  on 
Tuesday,  October  6,  A.  D.  1896,  for  the  purpose  of  placing 
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in  nomination  candidates  for  the  following  offices  to  be 
voted  for  at  the  coming  election  to  be  held  Tuesday,  No- 
vember 3,  1896: 

"  *One  governor, 

"  *One  lieutenant  governor, 

"  'One  secretary  of  state, 

"  *One  auditor  of  public  accounts, 

"  'One  treasurer, 

"  'One  attorney  general, 

"  'One  superintendent  of  public  instruction, 

"  'One  commissioner  of  public  lands  and  buildingi^ 

"  'One  supreme  judge,  contingent  four  years, 

"  'One  supreme  judge,  contingent  two  years, 

"  'One  regent  state  university, 

"  'Eight  presidential  electors, 

"'And  for  the  transaction  of  such  other  business  a« 
may  properly  come  before  the  convention. 

"  'We  hereby  instruct  the  chairman  of  this  conference 
to  publish  this  call.  F.  L.  Hose, 

"  ^Chairman.^ 

"Third — I  find  that  between  the  hours  of  10  o'clock  A. 
M.  and  2  o'clock  P.  M.,  on  the  6th  day  of  October,  1896, 
there  assembled  in  a  private  room  on  the  fourth  floor  of 
the  Lincoln  Hotel,  in  Lincoln,  Nebraska,  a  number  of 
persons,  variously  estimated  at  from  thirty-five  to  fifty, 
but  not  exceeding  the  latter  number;  that  those  persons 
nor  any  of  them,  were  not  chosen  or  delegated  to  attend 
said  meeting  or  any  meeting  on  said  day  by  any  political 
organization  or  claimed  or  pretended  political  organiza- 
tion whatever,  or  by  any  person  or  persons  acting  or 
claiming  or  pretending  to  act  by  or  under  the  authority 
of  any  political  party,  political  organization,  or  political 
committee  or  committeeman,  and  that  said  assemblage 
was  wholly  voluntary  and  self-constituted;  that  the  per- 
sons in  charge  of  said  room  and  in  the  management  of 
said  meeting  actively  concealed  the  place  of  said  assem- 
blage from  the  knowledge  of  the  republican  voters  of  said 
state  and  city,  and  from  the  public  generally,  and  allowed 
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information  thereof  to  be  given  only  to  such  persons  as 
were  actually  present  thereat,  and  that  at  said  meeting  so 
held,  and  not  elsewhere  or  otherwise,  were  the  several 
persons,  or  any  of  them,  mentioned  in  said  purported  cer- 
tificate of  nomination  attempted  or  pretended  to  be  or  to 
have  been  put  in  nomination  as  candidates  for  any  of  said 
offices. 

"Fourth — I  find  that  during  the  entire  time  of  the  ex- 
istence of  said  assemblage  and  for  several  hours  prior 
thereto  a  large  concourse  of  persons,  several  hundred  in 
number,  professing  to  be  members  of  the  republican  party 
in  said  state  and  in  sympathy  with  the  sentiments  ex- 
pressed in  said  published  notice  and  of  the  persons  therein 
named,  and  all  or  neai*ly  all  of  whom  are  and  have  been 
for  many  years  actively  affiliated  with  said  republican 
party,  were  making  active  and  diligent  search  and  in- 
quiry of  the  proprietors  and  managers  of  the  theaters  and 
public  halls  and  of  the  clerks  and  proprietors  of  the 
several  hotels  in  said  city,  and  at  the  place  of  business 
of  said  Rose,  for  the  purpose  of  ascertaining  if  possible 
tbe  whereabouts  of  said  Rose  and  the  time  and  place  of 
the  holding  or  assembling  of  any  meeting  or  convention 
pursuant  to  said  notice;  and  that  the  persons  making 
such  inquiries  and  the  public  generally,  except  such  per- 
sons as  were  in  fact  present  at  said  assemblage,  were  una- 
ble to  ascertain  the  place  or  time  of  said  assemblage  and 
remained  ignorant  thereof  until  after  the  same  had  dis- 
persed. 

"Fifth — I  find  that  between  the  hours  of  10  o'clock  A. 
M.  and  2  o'clock  P.  M.,  on  said  6th  day  of  October,  1896, 
the  concourse  of  persons  mentioned  in  the  last  preceding 
para*»raph  of  these  findings,  being  unable  to  ascertain  the 
place  of  said  assemblage,  themselves  assembled  to  the 
number  of  several  hundred,  but  to  what  exact  number 
I  have  been  unable  to  ascertain,  at  the  Capital  Hotel,  in 
the  city  of  Lincoln,  Nebraska,  and  organized,  by  the 
choice  of  ( -harles  II.  (Jere,  of  Lincoln,  Nebraska,  as  chair- 
man, and  Samuel  E.  Low,  of  Lincoln,  Nebraska,  as  sec- 
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retary  of  said  meeting,  and  thereupon  proceeded  to  nomi- 
nate a  candidate  for  eacli  of  the  several  offices  to  be  voted 
for  at  said  general  election  to  be  held  in  this  state  on  the 
3d  day  of  November,  1896.  And  thereafter,  and  on  the 
said  day  of  October,  1896,  the  said  Charles  H.  Gere  as 
such  chairman  and  the  said  Samuel  E.  Low  as  such  secre- 
tary duly  made,  executed,  and  filed  in  this  office,  in  due 
and  apparent  conformity  with  law,  a  certificate  of  the 
nominations  of  all  of  said  candidates  so  nominated  by 
said  assemblage  of  voters  at  the  said  Capital  Hotel  on 
said  day,  and  that  no  objection  or  protest  to  said  certifi- 
cate of  nomination  has  ever  been  made  in  writing  or  filed 
in  this  office. 

"Sixth — I  find  that  according  to  the  customs  and 
usages  of  the  republican  party  in  the  state  of  Nebraska, 
no  convention  thereof  could  have  been  or  can  be  regularly 
called  or  held,  except  upon  the  call  or  proclamation  of  the 
chairman  and  secretary  of  the  republican  state  central 
committee  of  said  party,  they  being  first  duly  authorized 
in  that  behalf  by  a  resolution  of  said  committee,  and  that 
no  such  call  has  been  made  or  authorized  for  the  holding 
of  a  state  convention  of  said  party  in  said  state  on  the  6th 
day  of  October,  1896. 

"Seventh — I  find  that  the  said  assemblage  of  persons 
in  a  room  on  the  fourth  floor  of  the  Lincoln  Hotel  on  the 
6th  day  of  October,  1896,  was  not  attended  by  or  com- 
posed of  so  many  persons  as  one  per  centum  of  the  entire 
vote  polled  in  the  said  state  at  the  last  election  before 
said  date,  nor  did  they  represent  any  political  party  or 
any  political  organization  or  association  which  at  the 
last  election  in  said  state  before  said  date  polled  so  many 
as  one  per  centum  of  the  entire  vote  in  said  state,  and 
that  of  said  assemblage  the  said  F.  L.  Rose  was  chosen 
and  acted  as  chairman,  and  the  said  R.  A.  Williams  was 
chosen  and  acted  as  secretary,  and  that  said  persons  were 
not  either  of  them  chosen  as  ghairman  or  secretary  of  any 
otlxvT  meeting  or  assemblage  held  in  said  city  of  Lincoln 
on  said  day." 
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Conclusions  of  law:  "I  And  (1)  that  the  said  assem- 
blage mentioned  in  the  last  preceding  paragraph  num- 
bered seventh  was  not  such  an  assemblage  of  voters, 
convention,  or  primary  meeting  as  was  permitted  by  law 
to  nominate  candidates  for  office  to  be  voted  for  at  the 
general  election  in  said  state  to  be  held  on  the  3d  day  of 
November,  1896;  (2)  that  the  said  purported  certificate  of 
nominations  signed  by  the  said  F.  L.  Rose  as  chairman 
and  R.  A.  Williams  as  secretary  is  fraudulent  and  void, 
and  the  names  of  none  of  the  persons  therein  contained 
ought  to  be  certified  to  the  several  county  clerks  or 
printed  on  the  official  ballots  to  be  used  at  said  election 
to  be  held  on  the  3d  day  of  November,  1896,  and,  in  con- 
clusion, I  sustain  the  said  written  objections  to  said  pur- 
ported certificate  of  nominations  and  order  that  the 
names  contained  therein  be  not  certified  to  the  several 
county  clerks  of  this  state  or  printed  upon  the  official  bal- 
lots to  be  used  or  voted  at  said  election." 

The  foregoing  findings  of  fact  must,  for  the  purposes  of 
this  case,  be  treated  as  true,  since  they  were  not  contro- 
verted on  the  hearing  by  evidence  or  otherwise.  {8tate  v. 
Piper,  supra.) 

It  was  contended  by  counsel  for  relator,  in  argument, 
that  the  respondent  exceeded  his  authority  in  holding 
invalid  the  Rose  certificate.  The  duties  and  powers  of 
the  secretary  of  state  in  passing  upon  objections  to  cer- 
tificates of  nomination,  in  view  of  the  previous  decisions 
of  this  court  upon  the  subject,  ought  not  longer  to  be 
misunderstood.  It  is  the  settled  law  of  this  state  that 
such  officer,  in  the  consideration  of  objections,  is  not 
confined  to  mere  formal  matters  relating  to  certificates, 
but  that  the  Australian  Ballot  Law  contemplates  that 
he  may  ascertain  and  decide  from  extrinsic  evidence 
whether  the  candidates  named  in  the  certificate  were  in 
fact  placed  in  nomination  by  a  convention  or  assemblage 
of  voters  or  delegates  called  and  held  according  to  usages 
of  the  party  and  claiming  in  good  faith  to  represent  a 
political  organization  which  cast  the  requisite  number  of 
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votes  at  the  last  election.  Furthermore,  that  h(*  has  no 
power  to  decide  which  of  two  rival  conventions  thus 
called  and  held  is  the  regular  convention  of  the  pai-ty, 
but  where  two  factions  of  a  party  make  nominations  by 
regularly  called  conventions,  it  is  his  duty  to  certify  the 
names  of  the  candidates  certified  to  him  in  due  form  by 
the  officers  of  either  convention.  {State  v.  AlleUy  43  Neb., 
651;  Phelps  V.  Piper,  48  Neb.,  724;  State  v.  Piper,  50  Neb., 
25.) 

It  is  insisted  that  the  case  at  bar  is  controlled  by  the 
last  two  authorities  cited.  If  the  facts  in  the  case  were 
the  same,  the  conclusion  would  be  irresistible  that  the 
secretary  should  have  certified  the  nominees  mentioned 
in  the  Rose  certificate.  But  they  are  not  alike,  and  the 
facts  Jierein  are  plainly  distinguishable  from  those  in 
the  two  decisions  mentioned. .  In  each  of  those  cases  two 
couA^entions  were  regularly  called  and  held  in  conformity 
with  party  precedent  and  usage,  by  rival  factions  of  the 
democratic  party,  and  nominations  made,  each  branch 
of  the  party  having  an  organization  and  claiming  in  good 
faith  to  represent  the  party.  Upon  those  facts  it  was^ 
properly  ruled  that  it  was  the  duty  of  the  secretary  of 
state  to  certify  both  sets  of  candidates,  since  both  con- 
ventions had  apparently  the  same  right  to  make  nomina- 
tions as  if  they  had  represented  different  political  par- 
ties, and  it  was  not  the  province  of  the  secretary  of  state 
to  decide  between  them.  In  the  case  under  considera- 
tion, so  far  as  disclosed  from  this  record,  relator's  claim 
of  validity  of  the  nominations  made  by  the  alleged  Rose 
convention  is  based  upon  the  cei*tificate  of  nomination 
alone,  it  not  having  been  disclosed  that  said  convention 
was  called  according  to  party  usages,  or  by  any  person 
or  body  having  the  right  to  represent  the  republican 
party  of  the  state,  or  that  the  convention  itself  was  com- 
posed of  persons  who  had  been  chosen  by  said  party,  or 
a  faction  thereof,  as  its  delegates  and  representatives.  On 
the  contrary,  it  appears  that  the  call  for  the  alleg(»d  con- 
vention was  issued  by  a  person  who  had  no  authority 
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to  represent  said  party  in  that  behalf;  that  only  three 
days'  notice  of  the  time  when  the  convention  was  to  be 
held  was  given,  and  that  it  omitted  to  designate  the 
building  in  which  it  was  to  convene;  that  the  precise 
place  of  meeting  was  concealed  from  the  knowledge  of 
the  republican  voters  of  the  state,  as  well  as  the  general 
public,  notwithstanding  diligent  inquiry  and  search  for 
the  place  of  holding  the  convention  was  made  by  several 
hundred  persons  claiming  to  be  republicans  and  in  sym- 
pathy with  the  sentiments  expressed  in  the  published 
convention  call;  that  said  alleged  nominations  were 
made  in  a  private  room  in  one  of  the  hotels  of  the  city  of 
Lincoln,  by  an  assemblage  of  persons  not  to  exceed  fifty 
in  number,  none  of  whom  had  been  (rhosen  or  delegated 
to  attend  thereat  by  any  political  party  or  organization; 
and  that  the  certificate  of  nomination  purports  to  ema- 
nate from  a  delegate  convention,  while  the  call  was  for 
a  mass  convention, — in  brief,  that  the  candidates  named 
in  the  Rose  convention  call  were  not  nominated  by  a  con- 
vention or  assemblage  of  republican  voters  brought  into 
existence  by  the  action  of  the  machinery  of  the  republican 
party  of  the  state  empowered  to  call  conventions,  or  by 
the  authority  of  any  considerable  number  of  republican 
electors,  but  in  pursuance  of  a  call  made  by  a  person  who 
did  not  repi'esent,  or  claim  to  represent,  the  regularly  con- 
stituted organization.  In  the  light  of  the  facts  disclosed 
by  this  record,  the  names  of  the  nominees  of  said  conven- 
tion so  called  and  clandestinely  held  were  not  entitled  to 
be  printed  upon  the  official  ballots,  and  to  so  hold  is  not 
deciding  between  regularly  called  rival  conventions,  nor 
does  this  conclusion  conflict  with  any  prior  adjudication 
of  this  court,  but  is  in  perfect  harmony  therewith.  If 
said  nominations  are  legal  and  entitled  to  recognition,, 
then  our  Australian  Ballot  Law  was  wrongly  entitled. 
Instead  of  being  "An  act  to  promote  the  independence 
of  voters  at  public  elections,"  etc.,  it  should  have  been 
designated  "An  act  to  promote  the  deception  of  votersi 
at  public  elections."     Although  the  courts  will  not  de- 
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cide  which  of  two  rival  conventions  is  the  regular  con- 
vention of  the  party,  when  both  were  called  and  held  in 
accordance  with  the  precedents  and  usages  of  the  party, 
and  each  claiming  in  good  faith  to  represent  the  party, 
since  that  is  not  a  subject  of  judicial  inquiry,  yet  the 
courts,  in  a  proper  case,  will  determine  whether  nomina- 
tions were  in  fact  made  by  a  dc  facto  convention  of  the 
party,  even  though  to  do  so  may  lead  to  an  investigation 
of  political  methods.  As  was  said  by  the  supreme  court 
of  Missouri  {State  v.  Lisucur^  103  Mo.,  253):  "The  same 
considerations  which  should  induce  courts  of  justice  to 
maintain  the  purity  of  the  ballot-box,  when  the  final  vote 
is  taken,  should  equally  operate  with  them  to  promote 
honesty  and  prevent  and  condemn  fraud  when  a  prelimi- 
nary vote  is  taken  or  a  nominating  convention  held- 
There  can  be  no  difference  in  principle  in  its  application 
to  the  various  situations  mentioned.  And  though  it  is 
said  that  ^the  Decalogue  has  no  place  in  politics,'  yet 
when  the  tribunals  of  the  country  are  appealed  to  in  mat- 
ters having  political  complexion  and  bearing;  when  once 
they  acquii-e  jurisdiction  in  a  proper  way  of  such  matters, 
they  will  administer  justice,  promote  honest  dealing,  and 
cond( mn  fraud  precisely  as  they  do  when  administering 
the  law  in  cases  sounding  in  damages  or  sounding  in 
contract." 

The  conclusion  we  have  reached  finds  some  support  in 
the  judicial  decisions  of  other  courts.  State  v.  Wttr,  31 
Pac.  Kep.  [Wash.],  417,  was  an  application  for  a  w<7" 
damus  to  compel  the  secretary  of  state  to  certify  the  name 
of  N.  H.  Bloomfield  as  the  regular  nominee  of  the  repub- 
lican party  for  the  office  of  superior  judge  for  Clarke, 
Cowlitz,  and  Skamania  counties.  Delegates  from  two  of 
the  counties,  duly  chosen,  nine  in  number,  met  together 
and  placed  in  nomination  Mr.  Bloomfield,  and  certified 
such  nomination  to  the  secretary  of  state.  The  thirteen 
dell  gates  who  had  been  duly  chosen  by  the  republican 
party  of  the  other  county  held  a  judicial  convention  and 
noiiiinated  one  A.  L.  Miller  as  a  candidate  for  superior 
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judge  for  all  of  the  three  counties  for  which  a  judge  was 
to  be  elected,  whose  nomination  was  duly  certified  to  the 
secretary  of  state.  The  court  held,  under  provisions  of  a 
ballot  law  relating  to  nominations  for  public  ofl8ce  the 
same  as  ours,  that  Bloomfield  was  not  the  nominee  of  the 
republican  party  for  said  office,  and  denied  the  writ. 
The  court,  in  the  opinion,  say:  "The  plain  intent  of  said 
section,  when  examined  in  the  light  of  all  the  other  sec- 
tions upon  the  subject,  makes  it  perfectly  clear  that  the 
primary  meeting  or  convention  must  be  by  or  on  behalf 
of  the  entire  body  of  voters  of  the  respective  party  who 
are  to  be  allowed  to  vote  at  the  election  of  the  officers 
therein  nominated."  To  the  same  effect  is  State  v.  Rot- 
witty  46  Pac.  Eep.  [Mont],  370.  In  Baker  v.  Board  of  Elec- 
tion CammissionerSy  68  N.  W.  Rep.  [Mich.],  752,  it  appears 
that  the  regularly  called  democratic  state  convention  met 
at  Bay  City,  Michigan,  on  August  25,  1896,  and  upon  the 
same  day  and  in  the  same  city  the  convention  of  the 
people's  party  and  union  silver  party  convened.  By  an 
amicable  arrangement  the  three  conventions  sat  as  one 
body  and  nominated  a  joint  state  and  electoral  ticket, 
which  it  was  agreed  would  be  called  the  "Democratic 
People's  Union  Silver  Ticket,"  the  people's  party  and  the 
union  silver  party  being  together  accorded  the  same  num- 
ber of  votes  as  the  democratic  party.  Subsequently,  a 
mass  convention  composed  wholly  of  democrats  was  held 
at  Lansing,  at  which  candidates  for  state  offices  and 
presidential  electors  were  placed  in  nomination  as  a  dem- 
ocratic ticket,  but  which  last  convention  was  not  called 
or  held  under  the  auspices  of  any  previous  democratic 
state  organization.  It  was  held  that  neither  of  the 
tickets  so  nominated  was  to  be  considered  as  the  regular 
democratic  ticket,  and,  as  such,  entitled  to  the  place  on 
the  ballot  belonging  to  the  ticket  of  the  democratic 
party.  Both  upon  principle  and  authority  we  are  satis- 
fied that  the  secretary  rightly  determined  that  the  names 
of  the  nominees  of  the  so  called  Rose  convention  were  not 
entitled  to  appear  upon  the  official  ballot. 
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Two  other  questions  were  argued  at  the  hearing, 
namely:  First — The  Rose  certificate  is  insufficient  on  its 
face,  because  it  purported  to  come  from  a  delegate  con- 
vention when  the  call  was  for  a  mass  convention.  Sec- 
ond— Under  our  Australian  Ballot  Law,  nominations  for 
state  offices  cannot  be  made  by  a  mass  convention  com- 
posed of  less  than  500  voters,  or  one  per  centum  of  the 
total  vote  of  the  state  cast  at  the  preceding  general  elec- 
tion. The  conclusion  reached  makes  it  unnecessary  to 
express  our  views  upon  either  of  these  propositions,  and 
we  refrain  from  doing  so,  notwithstanding,  at  the  hear- 
ing, the  majority  of  the  court  was  of  the  opinion,  and  so 
announced,  that  the  second  proposition  above  stated  was 
the  proper  interpretation  of  the  law. 

Writ  denied. 


Irvine  and  Ryan,  CX3,,.  not  sitting. 

Ragan,  C. 

I  concur  in  the  conclusion  reached  only. 


^  E.  0.  ACJKERMAN  AND  A.  M.  HEINTZB,  APPELLEES,  V,  G. 

leo   g^.  A.  Ackerman  et  al.,  appellees,  and  Oarpbntbr 

JO   ^1  Paper  Company  et  al.,  appellants. 

Filed  December  16, 1896.    No.  7214. 

1.  Attachment:  Levy:  Receiver.    Even  though  a  sheriff  in  possession 

of  personal  property  for  its  safe  keeping  pending  an  application 
for  a  receiver  is  to  be  deemed  to  be  a  receiver,  a  proposition  not 
determined,  the  levy  of  an  attachment  on  a  portion  of  such  prop- 
erty without  leave  of  the  court  is  not  void  in  the  absence  of  any 
objection  by  the  sheriff  as  custodian,  or  by  the  receiver,  on  that 
ground. 

2.  Chattel  Mortgages:  Registration.    Where  the  evidence  showed  af- 

firmatively that  a  chattel  mortgage  was  withheld  from  record 
more  than  a  month  in  pursuance  of  an  agreement  so  to  continue 
to  withhold  it  unless  some  change  or  difficulty  should  occur  in  the 
business  affairs  of  the  mortgagor  which  would  make  it  necessary 
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to  protect  the  interest  of  the  mortgagee,  and  the  mortgagor  was 
to  notify  the  mortgagee  of  any  financial  difficulty  the  .mortgagor 
might  meet  with,  upon  which  notification  the  mortgage  was  to  be 
filed,  held,  to  sufficiently  establish  a  fraudulent  purpose  of  both 
parties  to  the  mortgage  such  as  to  render  it  invalid  and  void  as  to 
creditors  of  the  mortgagor. 

t.  Beceiven:  Sale:  Time.  A  decree  required  a  receiver  to  sell  the 
assets  of  an  insolvent  firm  on  a  day  named.  The  receiver,  with- 
out  other  authority,  advertised  and  sold  such  assets  after  tlie  date 
fixed  by  the  decree.  Held,  That  such  sale  was  absolutely  void,  and 
not  merely  irregular  in  such  a  sense  that  a  confirmation  over  ob- 
jections could  render  it  valid. 

Appeal,  from  the  district  court  of  Douglas  county. 
Heard  below  before  Scott,  J.     Reversed, 

L.  D.  Uohnvs  and  Bt/ron  G,  Burhank,  for  appellants. 

Breclriiridf/e  &  Brevlrnridge,  Cacamtgh,  Thomas  d  Mc- 
GiltoHy  DitffiCy  Crane  d  Van  Dvseti,  Horton  d  Blackhurn^ 
Schomp  d  Carson^  Isaac  E.  Congdon,  J.  M.  Woolicorthj  and 
Rich,  O'Neill  d  SearSy  contra. 

Ryan,  C. 

On  the  10th  day  of  August,  1893,  E.  C.  Ackerman  and 
A.  M.  Heintze  began  this  action  against  G.  A.  Ackerman 
in  the  district  court  of  Douglas  county.  These  plaintiffs 
alleged  that  in  1887  they,  with  the  defendant,  had  entered 
into  i>artnership  for  the  purpose  of  conducting  a  general 
printing,  engraving,  and  lithographing  business  in  the 
city  of  Omaha;  that  the  defendant  was  the  financial  man- 
ager for  the  firm;  that  its  business  had  been,  until  about 
January  1,  1893,  conducted  profitably,  but  that  there- 
after, as  shown  by  its  books,  its  operations  were  at  a 
great  loss,  as  plaintiffs  alleged,  of  $1,000  per  month. 
For  the  purpose  of  accounting  for  this  condition  of  af- 
fairs it  was  further  alleged  that  the  defendant  had  inju- 
diciously purchased  supplies  and  machinery  and  had  ap- 
propriated to  his  own  use  |6,000  of  the  assets  of  the  firm 
without  the  knowledge  of  either  plaintiff,  and  that,  upon 
the  discovery  by  the  plaintiffs,  on  January  1,  1893,  of 
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this  misappropriation  the  defendant  had  promiKed  to 
make  restitution  to  the  firm,  but  had  wholly  failed  to 
perform  this  promise,  and  that  at  the  time  of  filing  tli3 
petition  he  was  insolvent,  and  was  refusing,  upon  de- 
mand, to  make  an  accounting  of  the  affairs  of  the  afore- 
said firm.  It  was  therefore  charged  by  plaintiffs  that 
the  firm  was,  at  the  time  of  the  commencement  of  this 
action,  unable  to  meet  its  obligations  and  was  insolvent; 
that  its  indebtedness  was  a  large  amount,  as  to  which 
plaintiffs  had  no  means  of  knowledge,  but  charged  the 
fact  to  be  that  it  was  at  least  $45,000,  and  that  the  assets 
were  reasonably  of  the  value  of  $65,000,  but  that,  if  they 
were  sold  at  a  sacrifice,  these  assets  would  be  wholly  in- 
adequate to  the  payment  of  the  aforesaid  indebtedness. 
The  eleventh  paragraph  and  the  prayer  of  the  petition 
which  followed  immediately  thereafter  was  as  follows: 

"11.  Plaintiffs  further  show  that  unless  the  property 
of  said  copartnership  is  preserved  intact  and  saved,  great 
loss  will  ensue  to  the  copartners  and  their  creditors  and 
the  asf^ets  of  said  firm  sacrificed. 

"Plaintiffs  therefore  pray  that  an  accounting  may  be 
ordered  between  the  parties  to  this  action  and  /the  said 
firm  di{?>olved,  and  that  a  receiver  be  appointed  by  the 
court  to  take  charge  of  all  the  property  of  said  firm  and 
collect  the  debts  due  to  the  said  firm  and  hold  th'j  said 
property  and  assets  and  money  collected  subject  to  the 
further  order  of  the  court;  and  plaintiffs  further  pray 
that  pending  the  application  for  a  receiver  herein  the 
sheriff  of  Douglas  county  be  ordered  to  take  charge  of 
all  the  assets  and  business  of  said  firm  of  Ackerman 
Bros.  &  Heintze  and  hold  the  same  intact,  subjt^ct  to  the 
further  order  of  the  court,  and  for  such  further  relief  as 
equity  and  good  conscience  demand." 

Contemporaneously  with  the  filing  of  this  petition 
there  was  filed  a  motion  for  the  appointment  of  a  re- 
ceiver, who  should  take  charge  of  "all  the  property  and 
assets  of  the  firm  of  Ackerman  Bros.  &  Heintze,  upon 
the  grounds  set  forth  in  the  petition."     Afterward,  on 
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the  lOth  day  of  August,  1893,  Hon.  A.  N.  Ferguson,  one 
of  the  judges  of  the  said  district  court,  o.n  the  presenta- 
tion of  the  petition  and  motion  at  chambers,  ordered  that 
the  hearing  of  the  application  for  a  receiver  be  had  on  the 
17th  day  of  August,  1893,  and  that,  pending  such  appli- 
cation for  a  receiver,  George  A.  Bennett,  sheriff  of  Doug- 
las county,  take  possession  of  all  the  partnership  prop- 
erty of  Ackerman  Bros.  &  Heintze,  situated  at  1116  and 
1118  Howaird  street,  Omaha,  and  hold  it  subject  to  the 
further  order  of  the  court  Pursuant  to  the  terms  of 
this  order  the  sheriff  at  once  took  possession.  Later 
still,  on  the  same  day,  the  Carpenter  Paper  CJompany 
commenced  its  action  in  the  aforesaid  court  against  the 
firm  of  Ackerman  Bros.  &  Heintze  for  the  recovery  of 
judgment  of  the  sum  of  »^3,421.83.  A  portion  of  this  had 
not  matured  at  this  time,  and  ae(*or(lin<>ly  there  was  the 
necessary  showing  made  for  an  attachment  in  8U(*h  ease^ 
as  well  as  with  respect  to  the  amount  which  was  then 
past  due,  and  there  was  thereui>()n  at  chambers  made 
the  following  order: 

**IIpon  reading  the  petition  of  the  plaintiff  herein  and 
the  affidavit  in  attachment  of  the  plaintiff  herein,  and  it 
appearing  to  the  court  that  the  plaintiff's  claims  are  just,. 
it  is  ordered  by  the  court  that  an  attachment  be  grant;^d 
in  this  case  against  the  defendant  for  the  sum  of  five 
thousand  dollars  (|5,000)  upon  the  execution  by  the 
plaintiff  of  an  undertaking  in  attachment  on  the  part  of 
the  plaintiff  to  the  defendant  as  required  by  law. 
"August  10,  1893.  A.  N.  Ferguson,  J^cdge.'* 

Immediately  after  the  issue  of  the  writ  of  attachment,. 
and  on  the  day  of  its  allowance,  the  sheriff,  then  being 
in  possession  of  the  entire  establishment  of  the  firm  of 
Ackerman  Bros.  &  Heintze,  as  already  indicated,  levied 
said  writ  on  a  portion  of  its  personal  property.  After- 
ward, on  December  9,  1893,  in  due  order,  there  was  a 
judgment  by  default  in  favor  of  the  Carpenter  Paper 
Company  as  prayed,  and  in  satisfaction  thereof  the  at- 
tached property  was  ordered  sold.     On  November  22, 
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1893,  the  Carpenter  Paper  Company  filed  its  petition  of 
intervention  in.this  action,  whereby  it  described  the  na- 
ture of  the  debt  owing  it  by  the  firm  of  Ackerman  Bros. 
&  Heintze  and  detailed  the  proceedings  had  up  to  that 
time  for  the  collection  of  said  indebtedness.  The  prayer 
of  the  Carpenter  Paper  Company^s  petition  of  interven- 
don  was  that  its  attachment  lien  might  be  enforced  in 
this  case  and  declared  a  lien  paramount  to  all  oth(^r  liens 
r.^ainst  the  proj>erty  which  was  then  in  the  hands  of  a  re- 
ceiver, who,  on  Au<^ust  23,  1893,  had  been  ap])o5nt^»d  and 
accordingly  had  succeeded  to  the  possession  of  the  sheriff. 
In  this  petition  of  intervention  it  was  shown,  and  it  is 
not  questioned,  that  the  order  appointing  the  receiver  on 
Aujiust  23,  1893,  was  expressly  conditioned  that  the  de- 
livery of  personal  property  by  the  sheriff  to  the  receiver 
was  without  prejudice  to  the  lien  of  said  intervenor  and 
that  said  intervenor's  lien  was  in  no  way  impaired  by 
the  delivery  of  the  property  taken  under  the  aforesaid 
attachment  proceedings.  We  learn  from  the  record  that 
the  receiver  was  authorized  to  operate  the  plant  of  Acker- 
man Bros.  &  Heintze  for  a  period  of  about  five  months; 
that  this  was  done  at  a  loss,  and  that  in  this  unsuccessful 
attempt  there  was  manufactured  and  sold  the  greater 
part  of  the  property  upon  which  the  attachment  had 
been  levied  in  the  suit  of  the  Carpenter  Paper  Company 
against  Ackerman  Bros.  &  Heintze.  As  this  property 
was  raw  material,  which  by  the  receiver,  under  the  di- 
rection of  the  court,  was  manufactured  and  sold  for  the 
benefit  of  the  estate  of  the  insolvent  firm,  and  as  the 
other  personal  property  attached  had  been  appropriated 
to  the  payment  of  the  debts  of  the  firm  of  Ackerman 
Bros.  &  Heintze,  the  Carpenter  Paper  Company  is  enti- 
tled to  be  paid  as  a  preferred  creditor,  if  its  attachment 
was  valid  and  effective.  After  the  Carpenter  Paper  Com- 
pany had  procured  its  attachment  to  be  levied  by  the 
sheriff  there  were  other  attachment  suits  begun  and  like 
levies  were  procured  to  be  made.  There  were  seve/al 
interventions  in  this  action  predicated  on  these  attach- 
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ments,  and  other  interventions  for  the  purpose  of  having 
recognized  and  enforced  the  liens  created  by  chattel 
mortgages  executed  by  the  firm  of  Ackerman  Bros.  & 
Heintze.  An  extended  description  could  subserve  no  use- 
ful purpose,  and  of  necessity  would  cause  confusion.  They 
will,  therefore,  be  unmentioned,  except  where  a  different 
course  is  required  by  the  exceptional  relations  to  this 
action  of  some  of  the  parties  concerned.  On  the  final 
hearing  no  claim  for  a  lien  was  recognized,  but  all  cred- 
itors of  the  firm  of  Ackerman  Bros.  &  Heintze,  whether 
parties  to  this  action  or  not,  were  permitted  to  present 
their  claims,  and  the  property  in  the  hands  of  the  re- 
ceiver having  been  sold,  a  pro-rata  distribution  of  the  pro- 
ceeds was  ordered  to  be  made  to  the  respective  claimants. 
Prom  this  judgment  two  intervenors,  the  Carpenter 
Paper  Company  and  the  George  E.  Dickinson  Paper 
Company,  alone  have  appealed.  X^e  rights  and  status 
of  the  parties  other  than  these  two  appellants  will  there- 
fore remain  as  established  by  the  decree  of  the  district 
court,  except  as  these  shall  be  affected  by  the  relief  to 
which  these  appellants  shall  be  found  entitled.  As  the 
rights  of  these  two  appellants  cannot  be  determined  to- 
gether, we  shall  first  consider  those  of  the  Carpenter 
Paper  Company. 

It  is  urged  that  when  the  attachment  suit  was  begun 
by  the  Carpenter  Paper  Company  all  the  property  of  the 
firm  of  Ackerman  Bros.  &  Heintze  was  in  custodia  legis, 
and,  therefore,  that  no  levy  could  be  made  upon  it. 
The  possession  of  the  sheriff  was  merely  for  the  preserva- 
tion of  the  property  until  the  statutory  time  necessarv 
before  the  appointment  of  a  receiver  should  elapse,  and 
that,  too,  in  an  action  between  the  partners  for  the  disso- 
lution of  their  relations  as  such  and  the  distribution  of 
the  joint  assets,  without  the  least  reference  to  the  rights 
of  the  creditors.  At  any  time  plaintiffs  could  dismiss 
this  action  and  thereby  terminate  the  legal  ciist(5dy  in- 
voked against  the  enforcement  of  the  claims  of  the  cred- 
itors.    Until  there  was  actually  an  intervention  and  this 
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was  subsequent  to  the  levy  of  the  Carpenter  Company's 
attachment,  this  power  of  the  partners  to  resume  posses- 
sion of  their  assets  continued  unlimited.  It  can  readily 
be  seen  that  such  proceedings  might  be  made  available 
to  hinder  and  delay  creditors,  and  there  are  in  this  rec- 
ord >?ome  circumstances  suggestive  of  such  a  purpose. 
In  reference  to  the  possession  of  the  sheriff  pending  the 
api>Iication  for  a  receiver  and  the  rights  and  remedies 
of  creditors  of  the  firm  of  Ackerman  Bros.  &  Heintze^ 
meantime,  there  has  been  cited  by  counsel  for  the  Car- 
penter Paper  Company  the  following  very  instructive 
and  apposite  cases:  Adanis  v.  Hacketty  7  Cal.,  187;  Adatns 
V.  Woods,  8  Cal.,  163;  Adams  v.  Woods,  9  Cal.,  24;  Ross  v. 
Titswwth,  37  N.  J.  Eq.,  333;  Ellicott  v.  United  States  Im. 
Co.,  7  Gill  [Md.],  307.  Especially  with  reference  to  the 
difference  between  the  relations  of  a  mere  custodian  of 
property  to  it,  pendente  lite,  and  those  of  a  receiver  regu- 
larly appointed,  the  cases  of  Weher  v.  Weber,  63  N.  W. 
Eep.  [Wis.],  757,  and  Devlin  v.  Mayor,  23  N.  Y.  Supp.,  888, 
are  quite  in  point.  Upon  this  distinction,  however,  we 
are  not  required  to  base  our  conclusions,  for  if,  for  the 
sake  of  the  argument,  it  biiould  be  conceded  that  the 
custodian  must  be  regarded  as  a  receiver  for  all  pur- 
poses, nevertheless  the  result  claimed  would  by  no  means 
necessarily  follow.  In  Flentham  i\  Steward,  45  Neb.,  G40, 
it  was  held  that  while  it  was  proper  to  obtain  permission 
to  sue  where  the  defendant's  property  was  in  the  hands 
of  the  receiver,  yet  that  this  permission  was  not  jurisdic- 
tional, and  that  by  the  failure  of  the  receiver  to  insist 
upon  this  condition  precedent  it  was  waived  and  that  a 
judgment  under  such  circumstances  was  valid.  To  the 
same  effect  is  Muleahey  t\  Strauss,  37  N.  E.  Rep.  [111.],  702, 
and  Tobias  v.  Tobias,  38  N.  E.  Rep.  [O.],  317.  The  Carpen- 
ter Paper  Company  is  therefore,  in  any  event,  entitled  to 
the  first  lien  among  the  creditors  of  Ackerman  Bros.  & 
Heiutze  upon  the  assets  of  that  firm. 

The  George  R.  Dickinson  Paper  Company,  on  August 
17,  1893,  filed  its  answer  in  this  action  alleging  that  on 


Vol.  50]  SEPTEMBER  TERM,  1896.  61 


Ackerman  v.  Ackerman. 


June  29,  1893,  it  was  a  creditor  of  Ackerman  Bros.  & 
Heintze  in  the  sum  of  $10,238.29,  evidenced  by  the  prom- 
issory note  of  said  firm;  that  on  said  date  last  named 
the  firm  of  Ackerman  Bros.  &  Heintze,  for  the  purpose 
of  securing  said  note,  executed  a  chattel  mortgage  on 
certain  property  of  said  firm;  that  on  August  11,  1893, 
said  chattel  mortgage  was  filed  in  the  office  of  the  county 
clerk  of  Douglas  county;  that  immediately  thereafter 
authority  was  placed  in  the  hands  of  the  sheriff,  and 
ever  since  the  said  sherVCE  has  retained  said  mortgaged 
property  subject  to  the  order  of  the  court.  In  effect  the 
prayer  of  the  George  R.  Dickinson  Paper  Company  was 
that  the  said  chattel  mortgage  might  be  enforced  against 
the  property  therein  described  as  a  lien  paramount  to 
that  of  every  other  creditor  of  Ackerman  Bros.  &  Heintze. 
On  the  trial  it  was  developed  that  at  the  time  the  said 
chattel  mortgage  was  made  there  was  executed  a  written 
agreement  by  the  George  R.  Dickinson  Paper  Company 
to  the  effect  that  if  certain  payments  were  made  certain 
renewal  notes  would  as  often  be  accepted  for  the  balance 
due  in  each  instance.  Following  this  provision  was  this 
language  in  the  said  agreement:  "In  case  said  Ackerman 
Bros.  &  Heintze  make  said  payments  promptly,  said  ex- 
tensions are  to  be  made  and  the  mortgage  to  secure  said 
note  will  not  be  recorded,  unless  a  failure  is  made  in  such 
payment  or  some  change  or  difficulty  shall  occur  in  the 
business  affairs  of  said  Ackerman  Bros.  &  Heintze  which 
shall  make  it  necessary  to  protect  our  interest,  and  un- 
less we  shall  deem  ourselves  in  great  danger  of  loss."  It 
was  shown  on  the  trial  that  credits  were  extended  on  the 
faith  of  appearances  too  favorable  to  Ackerman  Bros.  & 
Heintze  by  reason  of  this  mortgage  being  withheld  from 
record,  which  credits  would  not  have  been  extended  if 
the  existence  of  the  mortgage  had  been  known.  The 
mortgagee  claims  that  the  failure  to  record  the  chattel 
mortgage  is  available  only  to  the  parties  who  have  made 
a  levy  on  the  chattels  in  said  mortgage  described.  Be- 
fore this  mortgage  was  recorded  the  property  included 
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tli'v  rein  was  placed  in  the  custody  of  the  sheriff.  In  the 
Buit  wherein  this  property  was  intrusted  to  the  i?herifF 
the  George  R.  Dickinson  Company  became  a  party  and 
sought  relief  affirmatively  as  a  ci*editor  entitled  to  a 
preference  by  virtue  of  its  mortgage.  By  assuming  this 
attitude  this  mortgagee  presented  the  question  of  the 
validity  of  its  mortgage  as  entitling  it  to  such  affirmative 
relief.  Parties  adversely  interested  put  the  validity  of 
this  mortgage  upon  its  proof  by  a  general  denial.  It 
was  not  requisite  that  they  should  qualify  themselves  as 
though  they  were  instituting  proceedings  to  set  a:nde 
this  mortgage,  neither  was  it  necessarj'  that  they  should 
plead  that  this  mortgage  was  fraudulent.  These  issues 
were  sufficiently  presented  by  the  tender  of  the  Dickinson 
Company's  mortgage  by  the  Dickinson  Company  as  valid 
with  that  fact  properly  disputed.  According  to  the 
showing  of  this  mortgagee  it  received  this  mortgage  on 
June  29  and  failed  to  publish  its  existence  by  filing  until 
August  11  thereafter.'  It  seems  to  be  conceded  by  coun- 
sel for  the  George  R.  Dickinson  Paper  Company  that, 
under  the  provisions  of  section  14,  chapter  32,  of  the  Com- 
piled Statutes,  it  might  be  that  this  mortgage  should  be 
deemed  fraudulent  until  it  was  fill  d,  but  that  thereafter 
it  should  be  deemed  valid  as  though  the  filing  had  been 
immediately  after  it  was  made.  .We  need  not  consider 
what  the  results  might  be  if  only  the  question  of  filing 
long  after  the  making  of  the  mortgage  was  involved,  for 
that  would  be  limiting  our  inquiry  to  the  inference  raided 
by  statute  from  mere  failure  to  act.  Unfortunately  for 
the  mortgagee  its  motive  for  withholding  this  mortgage 
from  record  was  dependent  on  no  mere  implication  from 
non-action,  for,  contemporaneously  with  receiving  this 
mortgage,  it  executed  a  written  agreement  that  it  would 
not  be  recorded  unless  some  change  or  difficulty  should 
occur  in  the  business  affairs  of  the  mortgagor  which 
would  make  the  filing  necessary  to  protect  the  interest  of 
the  mortgagee.  A  practical  construction  was  given  this 
language  when  the  filing  took  place,  for  this  was  not  un- 
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til  the  financial  condition  of  the  moH;gagor  had  become 
80  hopeless  that  a  majority  of  the  members  had  found 
it  necessary  to  apply  for  a  receiver  and  some  of  its  credit- 
ors, by  attachment  suits,  were  seeking  to  enforce  pay- 
ment of  their  claims.  The  agent  of  the  mortgagee  who,, 
in  its  behalf,  signed  the  qualifying  agreement  which  ac- 
companied the  making  of  the  mortgage,  testified  that  the 
mortgage  was  to  be  kept  from  record  because  the  mort- 
gagor's business  would  be  injured  if  that  course  was  not 
taken.  One  of  the  members  of  the  firm  of  Ackerman 
Bros.  &  Heintze  testified  that  the  mortgage  was  not  to  be 
recorded  until  the  mortgagor  notified  the  mortgagee  that 
the  mortgagor  had  gotten  into  financial  trouble  such  as 
would  endanger  the  interests  of  the  mortgagee.  Under 
Ihise  circumstances  the  district  court  very  properly  found 
this  mortgage  fraudulent  and  void  as  to  the  creditors  of 
Ackerman  Bros.  &  Ueintze,  and  with  equal  propriety  per- 
mitted the  mortgagee  to  prove  its  claim  .as  a  general 
cmlitor  of  said  last  named  firm. 

We  have  already  quoted  the  prayer  of  the  petition  of 
Emil  C.  Ackerman  and  A.  M.  Heintze,  among  other 
things,  for  the  appointment  of  a  receiver  and  the  prelimi- 
nary order  made  in  respect  thereto.  When  the  receiver 
was  appointed  it  was,  in  the  language  of  the  order  of  ap- 
pointment, "to  take  possession  of  all  the  partnership 
property  and  hold  the  same  subject  to  the  further  order  of 
the  court;  and  until  such  further  order  said  receiver  is 
authorized  and  directed  to  run  the  said  business  of  Acker- 
man Bros.  &  Heintze,  to  buy  such  stock  and  merchandise 
as  is  necessary  to  the  proper  conduct  of  the  business,  to 
h  re  competent  help  to  assist  him  and  to  pay  for  the  same, 
and  to  take  charge  of  the  books  and  books  of  account  of 
the  firm  and  collect  the  outstanding  accounts."  This  order 
waF  made  on  August  23,  1893,  and  no  other  or  different 
definition  of  the  powers  of  the  receiver  was  prescribed 
until  the  entry  of  the  final  decree,  which  contained  the 
following  language:  "It  is  further  ordered,  adjudged, 
•  and  decreed  that  all  of  the  assets  of  the  firm  of  Ackerman 
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till  rein  was  placed  in  the  custody  of  the  sheriff.  In  the 
suit  wherein  this  property  was  intrusted  to  the  sheriff 
the  George  R.  Dickinson  Company  became  a  party  and 
sought  relief  affirmatively  as  a  creditor  entitled  to  a 
preference  by  virtue  of  its  mortgage.  By  assuming  this 
attitude  this  mortgagee  presented  the  question  of  the 
validity  of  its  mortgage  as  entitling  it  to  such  affirmative 
relief.  Parties  adversely  interested  put  the  validity  of 
this  mortgage  upon  its  proof  by  a  general  denial.  It 
was  not  requisite  that  they  should  qualify  themselves  as 
though  they  were  instituting  proceedings  to  set  a.^ide 
this  mortgage,  neither  was  it  necessarj-  that  they  should 
plead  that  this  mortgage  was  fraudulent.  These  issues 
W(»re  sufficiently  presented  by  the  tender  of  the  Dickinson 
Company's  mortgage  by  the  Dickinson  Company  as  valid 
with  that  fact  properly  disputed.  According  to  the 
showing  of  this  mortgagee  it  received  this  mortgage  on 
June  29  and  failed  to  publish  its  existence  by  filing  until 
August  11  thereafter.*  It  seems  to  be  conceded  by  coun- 
sel for  the  George  R.  Dickinson  Paper  Company  that, 
under  the  provisions  of  section  14,  chapter  32,  of  the  Com- 
piled Statutes,  it  might  be  that  this  mortgage  should  be 
deemed  fraudulent  until  it  was  file  d,  but  that  thereafter 
it  should  be  deemed  valid  as  though  the  filing  had  been 
immediately  after  it  was  made.  .We  need  not  consider 
what  the  results  might  be  if  only  the  question  of  filing 
h)ng  after  the  making  of  the  mortgage  was  involved,  for 
that  would  be  limiting  our  inquiry  to  the  inference  raided 
by  statute  from  mere  failure  to  act.  Unfortunately  for 
the  mortgagee  its  motive  for  withholding  this  mortgage 
from  record  was  dependent  on  no  mere  implication  from 
non-action,  for,  contemporaneously  with  receiving  this 
mortgage,  it  executed  a  written  agreement  that  it  would 
not  be  recorded  unless  some  change  or  difficulty  should 
occur  in  the  business  affairs  of  the  mortgagor  which 
would  make  the  filing  necessary  to  protect  the  interest  of 
the  mortgagee.  A  practical  construction  was  given  this 
language  when  the  filing  took  place,  for  this  was  not  un- 
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til  the  financial  condition  of  the  moii:gagor  had  become 
8o  hopeless  that  a  majority  of  the  members  had  found 
it  necessary  to  apply  for  a  receiver  and  some  of  its  credit- 
ors, by  attachment  suits,  were  seeking  to  enforce  pay- 
ment of  theil*  claims.  The  agent  of  the  mortgagee  who,. 
in  its  behalf,  signed  the  qualifying  agreement  which  ac- 
companied the  making  of  the  mortgage,  testified  that  the 
mortgage  was  to  be  kept  from  record  because  the  mort- 
gagor's business  would  be  injured  if  that  course  was  not 
taken.  One  of  the  members  of  the  firm  of  Ackerman 
Bros.  &  Heintze  testified  that  the  mortgage  was  not  to  be 
recorded  until  the  mortgagor  notified  the  mortgagee  that 
the  mortgagor  had  gotten  into  financial  trouble  such  as 
would  endanger  the  interests  of  the  mortgagee.  Under 
thi  se  circumstances  the  district  court  very  properly  found 
this  mortgage  fraudulent  and  void  as  to  the  creditors  of 
Ackerman  Bros.  &  Ueintze,  and  with  equal  propriety  per- 
mitted the  mortgagee  to  prove  its  claim  .as  a  general 
erf  ditor  of  said  last  named  firm. 

We  have  already  quoted  the  prayer  of  the  petition  of 
Emil  C.  Ackerman  and  A.  M.  Heintze,  among  other 
things,  for  the  appointment  of  a  receiver  and  the  prelimi- 
nary order  made  in  respect  thereto.  When  the  receiver 
was  appointed  it  was,  in  the  language  of  the  order  of  ap- 
pointment, "to  take  possession  of  all  the  partnership 
property  and  hold  the  same  subject  to  the  further  order  of 
the  court;  and  until  such  further  order  said  receiver  is 
authorized  and  directed  to  run  the  said  business  of  Acker- 
man Bros.  &  Heintze,  to  buy  such  stock  and  merchandise 
as  is  necessary  to  the  proper  conduct  of  the  business,  to 
h're  competent  help  to  assist  him  and  to  pay  for  the  same, 
and  to  take  charge  of  the  books  and  books  of  account  of 
the  firm  and  collect  the  outstanding  accounts."  This  order 
waF  made  on  August  23,  1893,  and  no  other  or  different 
definition  of  the  powers  of  the  receiver  was  prescribed 
until  the  entry  of  the  final  decree,  which  contained  the 
following  language:  "It  is  further  ordered,  adjudged, 
and  decreed  that  all  of  the  assets  of  the  firm  of  Ackerman 
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Bros.  &  Heintze  be  sold  at  public  sale  to  the  highest  bid- 
der for  cash  on  May  29, 1894."  It  seems  that  the  receiver 
was  prevented  from  making  the  sale  on  the  day  above 
named.  He,  nevertheless,  without  further  authority,  ad- 
vertised the  sale  of  the  assets  of  the  firm  of  which  he  was 
rec(4ver,  to  take  place  on  the  18th  day  of  June,  1894,  and 
accordingly  on  that  and  the  following  day  made  such 
sale.  The  George  R.  Dickinson  Paper  Company  gave  due 
notice  of  its  objections  to  this  sale  before  it  was  made. 
After  the  report  of  the  receiver  showing  such  sale  further 
objections  were  duly  filed  by  said  company  and  over- 
ruled by  the  court.  To  this  ruling  the  George  R.  Dickin- 
son Paper  Company  duly  excepted,  and  we  have  now  pre- 
sented the  question  as  to  whether  or  not  this  sale  by  the 
receiver  was  void.  In  Nebraska  Ijoan  &  Trust  Co.  v.  Hamer, 
40  Neb.,  281,  it  was  held  that  a  judicial  sale  must  be  held 
in  accordance  with  the  decree  of  the  court.  This  rule  was 
enforced  in  Hooper  v.  Castetter,  45  Neb.,  67.  In  Mallard 
V.  Dfjan,  14  So.  Rep.  [La.],  238,  it  was  held  that  an  order 
for  the  sale  of  the  property  of  minors  at  private  sale  did 
not  authorize  a  public  sale,  notwithstanding  the  fact  that 
a  few  hours  before  the  sale  took  place  it  was  directed  by 
the  court  that  the  sale  should  be  public.  In  Tompkins  v. 
Tompkins,  .39  S.  Car.,  537,  it  was  held  that  where  the  de- 
cretal order  for  a  sale  of  land  fixed  the  date  thereof,  a 
sale  made  at  any  other  time  was  unauthorized  and  void. 
This  same  general  principle  was  enforced  in  Williamson 
V.  Williamson,  52  Miss.,  725,  Mary  v.  Raymond,  9  Pick. 
fMass.],  284,  Marr  v.  Boothby,  19  Me.,  150,  and  Mason  v. 
Ham,  36  Me.,  573.  The  confirmation  was  operative,  it  is 
true,  to  the  extent  of  curing  defects  and  irregularities. 
{O'Brien  v,  Gaslin,  20  Neb.,  347;  McKeighan  v.  Hopkins,  19 
Neb.,  33;  Ncligh  v.  Keene,  16  Neb.,  407;  Crowell  v,  Johnson, 
2  Neb.,  146;  Watson  v.  TromUe,  33  Neb.,  450.)  In  ^chrihar 
V.  Piatt,  19  Neb.,  625,  the  following  language  was  used  by 
Cobb,  J.,  in  delivering  the  opinion  of  tliis  court:  "The 
only  thing  settled  or  adjudicated  in  the  proceedings  and 
order  of  confirmation,  so  called,  was  as  to  the  proceedings 
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of  the  sheriflf  and  those  acting  under  and  with  him  in  the 
levy,  appraisement,  advc^rtining,  making  and  returning  of 
said  sale."  In  the  sale  under  consideration  there  was 
no  mere  irregular  or  defective  proceeding,  for  this  sale 
was  without  authority, — a  mere  nullity;  and  a  confirma- 
tion over  objection. presenting  that  question  could  not  be 
made  to  take  the  place,  and  answer  the  purpose,  of  an 
oriler,  in  advance,  directing  the  sale  to  be  made.  We 
are  aware  that  this  conclusion  involves  serious  conse- 
quences from  the  fact  that  the  greater  part  of  the  bid  of 
the  purchaser  has  already  been  distributed  among  nu- 
merous creditors  of  the  firm  of  Aekerman  Bros.  & 
Heintze,  but  this  cannot  be  avoided.  In  Tompkins  v. 
Tompkins,  supra,  a  sale  had  been  made  of  real  property 
as  entirely  without  authority,  as  was  the  sale  made  in 
this  case,  and  before  appeal  to  the  supreme  court  the 
cash  which  had  been  paid  by  the  bidder  had  been  dis- 
tributed. This  sale  was  held  to  be  void,  but  the  court, 
in  the  exercise  of  its  equity  jurisdiction,  treated  the  bid 
of  the  purchaser  as  a  continuing  bid  with  the  payment 
thereof  made  in  advance,  and  directed  that  a  decretal 
order  should  be  made,  on  circuit,  whereby  the  master 
should  be  directed  to  sell  the  tract  in  dispute  after 
twenty-one  days'  public  advertisement,  but  that  the  sale 
should,  in  the  advertisement  and  in  its  conduct,  provide 
that  no  bid  would  be  received  of  less  than  $3,250,  the 
amount  of  the  former  bid,  and  that  if  no  more  than  this 
was  bidden,  the  former  sale  should  be  ratified,  but  that, 
if  a  greater  bid  should  be  received,  it  would  be  accepted, 
and  from  the  proceeds  thereof  it  was  directed  that  the 
first  purchaser  was  to  be  reimbursed  the  amount  of  his 
bid.  This  decretal  order  could  scarcely  be  entered  in 
this  court  with  the  same  degree  of  confidence  that  it 
might  if  the  subject-matter  of  the  sale  had  been  real 
property  of  which  the  status  was  not  liable  to  have 
changed  pending  the  appeal. 

The  judgment  of  the  district  court  upon  the  issues 
joined  in  this  case,  and  the  order  confirming  the  sale,  are 
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reversed,  the  sale  itself  is  declared  null  and  void,  and 
this  cause  is  remanded  for  further  proceedings  not  incon- 
sistent with  the  views  hereinbefore  expressed. 


Reversed  and  remanded. 


William  R.  King,  City  Treasurer,  v.  State  of  Ne- 
braska, EX  REL.  School  District  No.  1,  Hall 
County. 

Filed  December  16, 1896.    No.  8525. 

1.  Mandamus:  Alternative  Writ.    The  facts  recited  in  an  alternative 

writ  of  mandamus,  unaided  by  extrinsic  matter,  must  be  sufficient 
to  entitle  to  the  issue  of  a  peremptory  writ. 

2.  :  :  Demurrer.    On  a  demurrer  to  the  recitations  in  the 

alternative  writ,  all  such  recitations  must  be  considered;  and  the 
refusal  of  compliance  upon  certain  grounds  by  the  respondent  will 
be  held  to  excuse  technical  exactness  in  stating  why,  on  other 
grounds,  the  relator  is  entitled  to  the  relief  sought. 

3.  Schools:  Fines  and  Licexse  Fees:  Distributiox.    Where  fines,  pen- 

alties, or  license  moneys  are  in  the  hands  of  the  treasurer  of  a 
city  of  the  first  class  having  over  8,000  and  less  than  25,000  inhab- 
itants, such  moneys  are  properly  distributable  among  the  common 
schools  which  territorially  constitute  a  part  of  the  city. 

Error  from  the  district  court  of  Hall  county.  Tried 
below  before  Thompson,  J.    Afjfirined. 

George  H.  Thummel,  for  plaintiff  in  error. 

Charles  G.  liyatiy  contra. 

Ryan,  C. 

An  application  for  a  mandamus  was  made  in  the  district 
court  of  Hall  county  on  the  relation  of  school  district  No, 
1  th  compel  the  defendant  to  pay  certain  money.  The 
alternative  writ  recited  the  facts  in  this  language:  "It 
l!as  been  suggested  to  this  court  by  the  aflidavit  of  Henry 


Vol.  50]  SEPTEMBER  TERM,  1896.  67 


King  y.  Stata 


Giese,  treasurer  of  school  district  No.  1,  Hall  county, 
relator  herein,  that  you  have  during  the  period  between 
the  9th  day  of  April,  A.  D.  1895,  and  the  10th  day  of  July, 
A.  D.  1895,  both  days  inclusive,  received,  collected,  and 
had  paid  over  to  you,  as  city  treasurer  of  the  city  of 
Grand  Island,  Nebraska,  the  sum  of  |8,638.20  as  fines, 
penalties,  and  licenses  paid  in  said  city,  w^hlch  city  is  a 
city  of  the  first  class  governed  by  the  provisions  relative 
to  cities  over  8,000  and  less  than  25,000,  and  that  the 
schools  of  said  city  are  under  the  direction  and  control 
of  a  board  of  education  consisting  of  nine  members,  as 
by  the  statute  provided,  and  *  *  *  it  appears  that, 
under  the  statutes  of  the  state  of  Nebraska  for  such  cases 
made  and  provided,  the  sum  of  |258.91  is  due  to  the  said 
school  district  No.  1,  Hall  county,  Nebraska,  of  said 
moneys  so  collected  and  received,  as  its  pro  rata  share 
according  to  the  school  census  taken  for  the  year  1894 
in  said  school  district  No.  1,  and  in  said  school  district 
of  Grand  Island,  school  districts  Nos.  30,  38,  and  74,  which 
districts  form  in  part  or  whole  the  corporate  limits  of 
said  city  of  Grand  Island,  and  it  further  appearing  to  the 
court  that  the  relator  made  due  and  legal  demand  upon 
you  for  the  said  sum  of  |258.91,  its  pro  rata  share  of  the 
said  moneys  so  collected  and  received  by  you  as  above 
set  forth,  and  that  you  refused,  and  still  do  refuse,  to  pay 
to  the  said  relator,  or  its  treasurer,  the  said  sum  of 
f 258.91,  or  any  part  thereof,  but  hold  the  same  claiming 
that  said  money  belongs  in  whole  to  the  school  district 
of  the  city  of  (J rand  Island,  in  the  county  of  Hall,  in  the 
state  of  Nebraska,  and  that  you  did  then  and  still  do 
refuse  to  pay  to  said  relator,  or  its  treasurer,  the  said 
sum,  or  any  part  thereof,  as  by  law  in  such  cases  made 
and  provided,  and  that  the  relator  is  unable  to  procure 
from  3'ou  the  said  money,  or  any  part  thereof,  according 
to  the  duly  filed  petition  of  said  relator  heretofore  filed 
in  this  court.''  The  above  recitations  were  followed  by 
an  alternative  order  requiring  performance  within  the 
time  therein  specified,  or  that  cause  be  shown  for  not 
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complying  with  such  mandate.  To  the  facts  above  re- 
cited as  being  contained  in  the  alternative  writ  the  de- 
fendant filed  a  general  demurrer,  which  was  overruled, 
to  which  ruling  he  excepted,  and,  electing  to  stand  on 
his  demurrer,  a  peremptory  writ  was  ordered  to  issue. 

Section  653  of  the  Code  of  Civil  Procedure  provides 
that  no  other  pleading  or  written  allegation  is  allowed 
than  the  writ  and  answer,  and  we  must  therefore  deter- 
mine the  sufficiency  of  the  facts  upon  the  recitations 
of  the  writ  unaided  by  anything  which  preceded  it. 
Whether  these  were  sufficient  to  entitle  to  the  relief 
prayed  is  hot  wholly  free  from  doubt.  It  is  recited  that 
"it  appears  that,  under  the  statutes  for  the  state  of  Ne- 
braska for  such  cases  made  and  provided,  the  sum  of 
f258.91  is  due  to  school  district  No.  1  of  Hall  county, 
Nebraska,  of  said  moneys  so  collected,  as  its  pro  rata 
share  according  to  the  school  census  taken  for  the  year 
1894  in  said  school  district  No.  1,  and  in  the  said  school 
district  of  the  city  of  Grand  Island,  school  districts  Nos. 
30,  38,  and  74,  which  said  districts  form  in  part  or 
whole  the  corporate  limits  of  the  city  of  Grand  Island." 
This  we  admit  was  faulty,  in  that  it  did  not  state  in 
detail  the  facts  from  which  it  appears  how  the  sum 
of  1258.91  becarrio  due  to  school  district  No.  1.  The 
language  last  ajove  quoted  from  the  alternative  writ 
bordered  very  closely  upon  mere  conclusions  as  distin- 
guished from  statements  of  fact.  The  defendant,  how- 
ever, demurred  to  these  statements,  and  a  demurrer 
should  not  be  made  to  perform  the  functions  of  a  motion 
for  a  more  specitic  statement.  It  admitted  to  be  true  all 
the  facts  stated  in  the  alternative  writ,  one  of  which  was 
that  respondent,  as  treasui*er  of  the  city  of  Grand  Island, 
had  collected  a  certain  sum  as  fines,  penalties,  and  li- 
censes, of  which,  under  the  statutes  of  this  state  and  its 
pro  rata  share  according  to  the  school  census  taken  for 
the  proper  year,  it  was  the  duty  of  the  respondent  to 
pay  to  the  district  No.  1  the  sum  of  J258.91;  that  on  de- 
mand the  respondent  had  refused  to  pay  any  part  of  the 
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sum  due  said  district,  claiming  that  said  money  belonged 
wholly  to  the  school  district  of  the  city  of  Grand  Island. 
It  appears  to  us  that  as  defendant  based  his  refusal  to 
pay  this  sum  on  the  ground  that  the  school  district  of 
the  city  of  Grand  Island  was  alone  entitled  to  it,  the 
same  technical  exactness  in  describing  the  right  of  dis- 
trict No.  1  to  this  particular  amount  ought  not  to  be 
required,  as  the  defendant  might  insist  upon  if  there 
was  a  question  made  as  to  what  the  school  census  dis- 
closed. The  respondent  was  not  required  to  pay  to  school 
district  No.  1  without  satisfactory  evidence.  This  it  was 
entitled  to  receive,  but  as  he  saw  fit  to  base  his  refusal 
solely  on  another  ground,  the  sufficiency  of  that  ground 
to  justify  the  refusal  is  all  that  at  this  stage  of  the 
proceedings  he  should  be  permitted  to  question.  We 
therefore  conclude  that  in  so  far  as  the  technicality  of 
statements  in  the  writ  is  thereby  involved,  there  is  no 
reversible  error  in  overruling  the  demurrer. 

This  brings  us  to  the  next  contention  of  the  plaintiff 
in  error,  and  that  is  that  the  views  expressed  by  this  court 
in  State  v.  Fenton,  29  Neb.,  348,  are  applicable  to  the  case 
under  consideration.  The  first  criticism  under  this  head 
is  that  the  defeudant  acted  as  city  treasurer  and  as  treas- 
urer of  the  school  district,  wherefore  it  is  urged  that  it 
does  not  appear  that  he  should  be  required  to  make  the 
payment  demanded.  The  recitation  in  the  writ  is  that 
the  collection  was  made  as  treasurer  of  the  city  of  Grand 
Island.  This  recitation,  for  the  purposes  of  the  de- 
murrer, is  conclusive  of  the  capacity  in  which  the  re^ 
spondent  was  acting  when  he  received  the  money  which 
it  is  now  sought  to  compel  him  to  pay.  Again,  it  is  urged 
that  State  v.  Brodboll,  28  Neb.,  254,  and  State  v.  Fenton, 
aupra^  were  decided  under  the  statute  applicable  to  school 
districts  which  levied  taxes  and  collected  their  revenue  in 
the  same  manner  as  did  any  other  school  district  in  their 
respective  counties.  We  have  been  informed  of  no  rea- 
son why  the  mere  fact  that  the  village  in  which  was  situ- 
ated either  of  these  school  districts  did  not,  as  such,  levy 
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taxes  for  the  support  of  schools  should  control  the  fol- 
lowing unequivocal  language  of  section  5,  article  8,  of 
the  constitution:  "All  fines,  penalties,  and  license  moneys 
arising  under  the  general  laws  of  the  state  shall  belong 
to  and  be  paid  over  to  the  counties,  respectively,  where 
the  same  may  be  levied  or  imposed;  and  all  fines,  penal- 
ties, and  license  moneys  arising  under  the  rules,  by-laws, 
or  ordinances  of  cities,  villages,  towns,  precincts,  or  other 
municipal  subdivisions  less  than  a  county  shall  belong 
to  and  be  paid  over  to  the  same,  respectively.  All  such 
fines,  penalties,  and  license  moneys  shall  be  appropriated 
exclusively  to  the  use  and  support  of  the  common  schools 
in  the  respective  subdivisions  where  the  same  may  ac- 
(*rue."  In  this  case  it  is  merely  sought  to  compel  the 
treasurer  of  (irand  Island,  one  of  the  above  referred  to 
subdivisions  of  the  state,  to  pay  a  school  district  compos- 
ing a  part  of  this  subdivision  the  pro  rata  share  of  the 
money  to  be  used  for  school  purposes  to  which  it  is  enti- 
tled. To  this  demand  it  is  no  answer  to  say  that  Grand 
Island  is  governed  by  a  board  consisting  of  nine  members, 
and  raises  school  revenues  by  virtue  of  a  power  of  taxa- 
tion vested  in  this  subdivision  and  denied  to  country 
school  districts.  Another  matter  discussed  by  the  defend- 
ant is  the  holding  of  the  two  cases  last  cited,  that  the  di- 
vision of  school  moneys  arising  from  fines,  etc.,  should  be 
made  equally  between  the  school  districts  of  which  the 
village  in  which  they  are  situated  is  composed.  Under 
the  statutes  as  they  then  stood  there  was  no  ratio  of  ap- 
portionment prescribed.  Since  that  time  there  has  been 
enacted  chapter  63,  Laws  of  1895,  of  which  act  the  first 
section  is  as  follows;  "That  in  cities  and  villages  whose 
corporate  limits  form,  in  whole  or  in  part,  more  than  one 
school  district,  all  money  derived  from  fines,  penalties, 
and  licenses  shall  be  apportioned  to  these  several  dis- 
tricts in  proportion  to  the  number  of  persons  of  school 
age  residing  in  each  district  inchuled,  in  whole  or  in 
part,  in  said  corporate  limits,  according  to  the  school 
census  taken  last  before  any  such  apportionment."     This 
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change  in  the  statute  necessitated  the  method  of  appor- 
tionment indicated  by  the  language  of  the  alternative 
writ,  and  with  this  modific  ation  the  hingiia}»e  of  the  opin- 
ions referred  to  is  applicable  to  the  case  under  considera- 
tion.    The  judgment  of  the  district  court  is 

Affirmed* 


Maby  Shafer,  appellant,  v.  Eugene  O.  Hostetlbr 
et  al.,  appellees. 

Filed  December  16, 1896.    No.  6d42. 

Seriew:  Coxflictinq  Evidence:  Affirmance.  There  is  presented  by 
this  appeal  a  mere  question  of  fact  determined  by  the  district 
court  upon  fairly  conflicting  evidence. 

Appeal  from  the  district  court  of  Kearney  county. 
Heard  below  before  Beall,  J.     Affi7in€d. 

Ed  L.  Adam^y  for  appellant 

Oreaie  &  Hostctler^  contra, 

Ryan,  C. 

Mary  Shafer  brought  this  action  In  the  district  court  of 
Kearney  county  against  the  appellees  herein  to  procure 
a  decree  canceling  a  deed  executed  by  herself,  with  her 
husband,  to  the  Arm  of  CJreen  &  Shipuiau,  and  to  have 
set  aside  a  deed  made  by  said  firm  to  E.  O.  Hostetler. 
From  the  judgment,  which  denied  the  relief  prayed,  she 
has  aiipealed  to  this  court. 

It  is  urged  that  tlu  re  are  presented  two  questions,  of 
which  the  first  is  whether  or  not  the  lot  conveyed  was 
at  the  time  of  such  conveyance  a  homestead ;  and  second, 
whether  or  not  appellant  was  then  of  sound  mind.  It 
is  not  questioned  that  she  signed  the  deed  and  acknowl- 
edged it,  if  she  was  mentally  capable  of  such  acts,  so 
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that  in  reality  it  is  immaterial  whether  the  lot  at  the 
time  was  a  homestead  or  not  There  is,  therefore,  in  this 
case  but  one  question,  and  that  is  whether  or  not,  when 
appellant  joined  her  husband  in  executing  and  acknowl- 
edging the  deed,  she  was  of  sound  mind.  This  question 
was  one  of  fact,  settled  adversely  to  her  by  the  district 
court  upon  fairly  conflicting  evidence.  The  judgment  is 
therefore 

Affirmed. 


GHARIiBS  W.  EDGERTON  V.  STATE  OF  NeBRASKA^BX  RBL.. 

V.  O.  Stricklbr. 

Filed  December  16, 1896.    No.  6955. 

Beriew:  Substantive  Right:  Dismissal.  Where  the  Judgment  of  the 
district  court  required  a  justice  of  the  peace  to  exercise  his  func- 
tions within  a  designated  precinct,  and  by  error  proceeding's  it  is 
sought  to  review  only  this  part  of  the  said  judgment,  and  it  is 
conceded  that  the  term  of  office  of  the  plaintiff  in  error  has  ex- 
pired, the  petition  in  error  is  dismissed  as  presenting  no  question 
of  an  existing  substantive  right  of  the  plaintiff  in  error. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ambrosk,  J.     Dismissed. 

George  &.  Bouman  and  B.  8.  Baker j  for  plaintiff  in  error. 

V.  0.  StricklcVj  contra. 

Ryan,  C. 

In  this  proceeding  plaintiff  in  error  seeks  to  have  re- 
viewed that  portion  of  the  judgment  of  the  district  court 
of  Douglas  county  against  him,  which  judgment  was  in 
the  following  language:  "It  is  therefore  considered  by 
the  court  that  a  peremptory  writ  of  mamlamus  issue 
against  said  defendant,  Charles  W.  Edgerton,  command- 
ing him  to  cease  from  exercising  any  of  the  functions 
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of  justice  of  the  peace  in  the  city  of  Omaha,  and  that  he 
hereafter  perform  all  the  functions  and  duties  of  a  jus- 
tice of  the  peace  outside  the  city  of  Omaha,  and  in  and 
for  the  precinct  of  West  Omaha,  in  and  for  which  he  was 
elected  as  a  justice  of  the  peace/'  In  his  brief,  plaintiff 
in  error  says  that  his  term  of  office  has  expired,  and  that 
"An  honored  successor  sits  unchallenged  in  his  place.'' 
The  judgment  for  costs  is  not  assigned  as  erroneous  in 
his  petition  in  error,  and  there  remains  solely  the  ques- 
tions as  to  how  and  where  the  plaintiff  in  error  should 
perform  the  duties  of  an  office  which,  so  far  as  he  is  now 
concerned,  has  ceased  to  exist  As  there  is  presented 
upon  the  record  no  existing  substantive  matter  of  right 
of  plaintiff  in  error  for  our  consideration,  his  petition  in 
fRoris 

DiSMISSBD. 


ICatilda  Beasoh,  appbllbb,  v.  Herman  Brasoh, 
appellant. 

Filed  Deokmbbb  16, 1896.    No.  6945. 

1.  Pending  Actions.  Within  the  meaning  of  section  12,  chapt^  25, 
Compiled  Statutes,  an  action  is  pending  from  its  commencement 
until  its  final  determination  on  appeal  or  error,  or  until  the  time 
fixed  by  statute  for  prosecuting  an  appeal  or  an  error  proceeding 
lias  expired. 

I,  Divorce:  Ai^niomr  Pendente  Lite:  Discretion  of  Court.  What 
sum  a  husband  may  be  required  to  pay  to  his  wife  for  her  support 
during  the  pendency  of  a  divorce  suit  for  her  "expenses"  in  prose- 
cuting or  defending  the  action,  for  counsel  fees,  and  whether  such 
sums  shall  be  paid  before  the  final  hearing  of  the  action  and  as  a 
condition  precedent  to  the  right  of  the  husband  to  further  prose- 
cute or  defend,  are  matters  within  the  discretion  of  the  district 
court. 

f, :  :  .    It  is  equally  within  the  discretion  of  the 

court  to  postpone  until  the  final  hearing  of  the  case  allowances 
made  and  then  render  a  decree  against  the  husband  therefor. 

Allowances  made  in  a  divorce  suit  by  a  dis- 
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trict  court  for  the  temporary  support  of  the  wife  for  "expenset" 
and  attorney's  fees  will  not  he  disturbed  unless  it  appears  that  thm 
court  abused  its  discretion. 

Appeal  from  the  district  court  of  Madison  county. 
Heard  below  before  Jackson,  J.    Affirmed. 

Robertson^  Wigton  d  Whitham^  for  appellant. 

Poicers  &  Hay 8^  contra. 

Bagan,  C. 

In  the  district  court  of  Madison  county,  Matilda  Brasch 
sued  her  huHbaud,  Herman  Brasch,  for  a  divorce.  As 
a  basis  for  her  action  she  averred  that  her  husband  had 
been  guilty  of  extreme  cruelty  toward  her  and  was  phys- 
ically incompetent  at  the  time  of  their  marriage.  The 
district  court  by  its  decree  dismissed  the  action  of  Mrs. 
Brasch  and  taxed  the  costs  of  the  action  to  her  husband, 
and  at  the  same  time  awarded  her  a  decree  against  him 
for  the  sum  of  flOO  for  "costs  and  expenses  incurred  in 
the  prosecution  of  the  suit."  From  this  part  of  the  decree 
Herman  Brasch  appeals. 

The  argument  is  made  that  the  court  having  dismissed 
the  wife's  action,  was  without  authority  to  render  a  judg- 
ment against  the  husband  for  the  "costs  and  expenses'' 
incurred  by  the  wife  in  the  prf)se(!ution  of  the  suit.  Sec- 
tion 12,  chapter  25,  CoHii)ilcd  Statutes,  is  as  follows: 
"In  (very  suit  brought  either  for  a  divorce  or  for  a 
separation  the  court  may  in  its  discretion  require  the 
husband  to  pay  any  sum  necessary  to  enable  the  wife 
to  carry  on  or  defend  the  suit  during  its  pendency,  and 
it  may  decree  costs  against  either  party,  and  award 
execution  for  the  same,"  etc.  The  theory  of  appellant's 
counsel  seems  to  be  that  this  judgment  of  the  district 
court  awarding  the  Avife  "costs  and  expenses"  incurred  in 
the  prosecution  of  the  suit  could  have  been  made  only 
by  the  court  before  the  final  decree  was  pronounced;  or, 
in  other  words,  that  the  decree  appealed  from  was  not 
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rendered  during  the  "pendency'^  of  the  action  within  the 
meaning  of  the  statute  quoted  above.  We  do  not  think 
this  contention  is  tenable. 

In  Wegman  r.  Childa,  41  N.  Y.,  159,  it  was  held  that  an 
action  was  pending,  though  judgment  had  been  recovered 
therein,  so  long  as  such  judgment  remained  unsatisfied. 
While  no  provision  of  our  Code  declares  for  what  length 
of  time  an  action  shall  be  deemed  pending,  we  think  that 
it  pends  at  least  from  its  commencement  until  its  final 
determination  on  appeal  or  error,  or  until  the  time  fixed 
by  statute  for  prosecuting  an  appeal  or  an  error  proceed- 
ing has  expired;  and  that  the  order  appealed  from  here 
was  made  during  the  pendency  of  the  action  in  which  it 
was  made,  within  the  meaning  of  the  statute  quoted 
above.     (Link  v.  Connelly  48  Neb.,  574.)     Doubtless  a  dis- 
trict court,  in  a  divorce  suit,  before  the  trial  thereof,  is 
invested  with  authority,  upon  application  and  a  showing 
being  made  therefor,  to  order  the  husband  to  pay  to  the 
wife  sufficient  money  to  support  her  during  the  pendency 
of  the  litigation;  to  pay  her  reasonable  counsel  fees  and 
other  exi)enses  necessary  to  enable  her  to  prosecute  or 
defend  the  action;  and  the  court  may  compel  the  husband, 
as  a  condition  precedent  to  further  prosecute  or  defend 
his  suit,  to  comply  with  the  order  made.     But  it  by  no 
means  follows  that  if  such  an  order  for  suit  money  or 
temporary  alimony  is  not  made  by  the  court  before  the 
trial  of  the  case  that  the  court  is  divested  of  jurisdiction 
or  authority  to  award  the  wife  suit  money  or  temporary 
alimony  in  the  decree  rendered.     Or,  to  paraphrase  the 
language  of  Bishop,  the  district  court  may  make  up  by 
its  decree  at  the  dose  of  the  suit  what  was  lacking  in 
justice  during  its  progress. 

The  Code  of  Civil  Procedure  of  the  state  of  New  York 
provided  that  such  allowances  may  be  made  from  time  to 
time  during  the  pendency  of  an  action  for  diA'orce  as  are 
necessary  to  enable  the  wife  to  carry  on  or  defend  the 
action.  Construing  this  the  court  of  appi^als  of  that 
state,  in  McBride  v.  MeBride,  23  N.  E.  Rep.  [N.  Y.],  10G5, 
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held  that  where  a  judgment  of  divorce  had  been  awarded 
the  wife  and  the  husband  had  appealed,  that  the  court 
had  authority  to  make  an  order  directing  the  husband  to 
pay  such  sums  as  might  be  necessary  to  enable  the  wife 
to  defend  the  appeal. 

Section  137  of  the  Code  of  Civil  Procedure  of  the  state 
of  California  provides  that  when  an  action  for  divorce  is 
pending  the  court  may  in  its  discretion  require  the  hus- 
band to  pay,  as  alimony,  any  money  necessary  to  enable 
the  wife  to  support  herself  or  her  children  or  to  prosecute 
or  defend  the  action.  Bohnert  v.  Bdhnertj  27  Pac.  Rep. 
[Cal.],  732,  was  an  action  for  divorce  in  which  a  decree 
was  rendered  against  the  wife.  The  supreme  court  of 
California  held  that  the  district  court  in  which  the  de- 
cree was  pronounced  was  invested  with  authority  to 
make  an  order  compelling  the  husband  to  pay  into  the 
court  a  sum  of  money  sufficient  to  enable  the  wife  to  em- 
ploy counsel  and  pay  the  expenses  for  prosecuting  an 
appeal. 

O^Brien  t\  O^BrieUy  19  Neb.,  584,  was  an  action  brought 
by  a  wife  to  modify  or  set  aside  a  decree  of  divorce,  al- 
readj'  granted  in  a  suit  between  herself  and  husband, 
on  the  grounds  that  such  decree  had  been  obtained  by 
fraud,  and  this  court  hehl  that  the  district  court  in  which 
the  action  was  brought  had  authority  to  require  the  hus- 
band to  pay  into  court  a  reasonable  sum  to  enable  her  to 
prosecute  the  action. 

Griffin  t\  Griffin^  47  N.  Y.,  134,  is  an  instructive  case  as 
to  the  authority  of  a  court  of  equity  upon  the  linal  hear- 
ing of  a  divorce  case  to  award,  in  addition  to  a  decree 
disposing  of  the  action,  a  further  decree  against  the  hus- 
band for  expenses  incurred  by  the  wife  for  counsel  fees 
and  otherwise  in  litigating  the  action  in  her  behalf.  In 
that  case  the  husband  brought  suit  against  the  wife  to 
annul  their  marriage  contract  upon  the  grounds  that  at 
the  time  of  making  the  same  she  had  a  former  husband 
living.  It  appears  that  prior  to  the  rt»ndition  of  the  de- 
cree no  order  of  the  court  was  made  awarding  the  wife 
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temporary  alimony  or  suit  money,  but  when  the  court 
rendered  its  final  decree  disposing  of  the  action,  and  as 
a  part  thereof,  it  awarded  her  counsel  fees  of  tl,200  and 
1929.50  for  other  expenses  incurred  by  her  in  defending 
the  action  and  decreed  that  the  husband  pay  said  sums 
to  the  wife.  From  this  part  of  the  decree  the  husband 
appealed.  A  statute  of  New  York,  in  force  at  that  time, 
provided  that  suits  to  annul  a  marriage  should  be  by  bill 
in  chancery  and  should  be  conducted  in  the  same  manner 
as  other  suits  prosecuted  in  courts  of  equity;  and  that  the 
court  should  have  the  same  power  to  award  issues,  to  de- 
cree costs,  and  to  enforce  its  decrees  as  in  other  cases. 
Another  statute  provided  that  in  every  suit  brought  for 
a  divorce  or  separation  the  husband  might  be  required 
to  pay  any  sum  necessary  to  enable  the  wife  to  carry  on 
the  suit  during  its  pendency..  The  court  of  appeals,  con- 
struing the  first  of  the  statutes  quoted  above,  held  that 
it  contained  no  express  authority  authorizing  the  court 
in  an  action  for  divorce  to  award  counsel  fees  or  expenses 
on  a  final  decree  unless  such  authority  was  embraced  in 
the  term  "costs;"  and  in  construing  the  second  statute 
quoted  held  that  its  provisions  were  only  applicable  to 
cases  in  which  the  wife  had  brought  the  suit;  but  the 
court  said:  "Yet  it  has  been  the  constant  practice  of  the 
courts  of  chancery,  both  before  and  since  the  revised 
statutes,  to  make  equitable  provision  for  all  these  mat- 
ters; and  in  so  doing,  it  has  Reen  guided  by  the  decisions 
of  the  ecclesiastical  courts  of  England  in  similar  cases. 
•  *  *  This  has  not  been  done  upon  the  theory  that 
the  court  of  chancery  of  this  state  was  vested  with  the 
jurisdiction  of  the  ecclesiastical  courts  of  England  in 
matrimonial  cases,  or  that  *  *  *.  it  ever  possessed 
any  jurisdiction  in  cases  of  divorce  other  than  that  which 
was  conferred  by  our  own  statutes,  but  upon  the  ground 
of  the  general  equitable  jurisdiction  of  the  court,  and 
also  that  when  our  statutes  did  confer  jurisdiction  upon 
the  court  of  chancery,  in  those  actions  for  divorce  which 
by  the  English  law  are  solely  cognizable  in  the  ecclesi- 


78  NEBRASKA  REPORTS.  [VouSO 


Braseh  v.  Bra.%h. 


astical  courts,  the  grant  of  that  jurisdiction  carried  with 
it  by  implication  the  incidental  powers  which  were  in- 
dispensable to  its  proper  exercise  and  not  in  conflict  with 
our  own  statutory  regulations  on  the  same  subject."  And 
the  court  concluded  that  although  no  statute  existed  in 
New  York  authorizing  in  express  terms  the  decree  ren- 
dered by  the  nwi  prim  court,  yet  that  court,  as  a  part  of . 
its  general  equity  jurisdiction,  had  authority  to  award 
the  wife  in  the  decree  a  sum  of  money  sufficient  to  cover 
her  expenses  in  defending  her  action  and  for  paying  her 
counsel. 

But  it  is  to  be  observed  that  section  12  of  our  statute 
quoted  above  differs  from  the  New  York  statute  just 
(1  noted  in  this  respect:  The  language  of  the  New  York 
statute  is  that  the  husband  may  be  required  to  pay  any 
sum  necessary  to  enable  the  wife  to  carry  on  the  suit, 
while  our  statute  provides  that  the  husband  may  be 
ordered  to  pay  any  sum  necessary  to  enable  the  wife  to 
carry  on  or  defend  the  suit.  So  that  if  express  statute 
is  necessary  to  invest  the  district  court  with  authority  to 
make  a  husband  liable  for  the  "expenses  incurred"  by 
a  wife  in  prosecuting  or  defending  an  action  for  divorce 
it  is  found  in  section  12,  chapter  25,  quoted  above.  What 
sum  a  husband  may  be  required  to  pay  to  his  wife  for  her 
support  during  the  pendency  of  a  divorce  suit,  for  her 
reasonable  and  necessary  expenses  in  prosecuting  or  de- 
fending the  action,  for  counsel  fees,  and  when  such  sums 
shall  be  paid, — i.  e.,  whether  before  the  final  hearing  of 
the  action  and  as  a  condition  precedent  to  the  right  of 
the  hufc'band  to  further  prosecute  or  defend, — are  matters 
entirely  within  the  discretion  of  the  district  court;  and  it 
is  equally  within  the  discretion  of  that  court  to  postpone 
until  the  final  hearing  of  the  case  the  allowance,  if  any, 
made  the  wife  for  expenses  and  counsel  fees  in  prosecut- 
ing or  defending  the  action,  and  to  render  a  judgment 
or  decree  against  the  husband  at  the  time  of  disposing 
of  the  suit  for  such  sum  as  appears  to  be  reasonable  and 
necessary;  and  the  allow^ance  made  by  the  district  court 
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for  the  temporary  support  of  the  wife  or  for  expenses 
and  attorney's  fees  will  not  be  disturbed  unless  it  appears 
that  the  court  has  abused  its  discretion.  {Bohnert  v.  Bohn- 
erty  27  Pac.  Eep.  [Cal-],  732;  Graves  t\  Graves,  33  N.  E. 
Rep.  [O.],  720;  Haines  v.  Haines,  35  Mich.,  138;  Burgess 
«.  Burgess,  25  111.  App.  Ct,  525.) 

Deoreb  affibmbd. 


C.  E.  Bates  v.  Phcenix  Publishing  Company, 

Piled  December  16, 1896.    No.  6918. 

L  Justice  of  the  Peace:  Appeal:  Amount  of  Claim.  Whether  the 
Judgment  of  a  justice  of  the  peace  is  appealable  is  made  by  sec- 
tion 985  of  the  Code  of  Civil  Procedure  to  depend  upon  the  amount 
claimed  by  either  the  plaintiff  or  defendant  in  the  bill  of  particu- 
lars filed  by  him  before  such  justice,  and  not  upon  the  amount  for 
which  either  party  may  recover  a  judgment. 

2. : :  Transcript.  For  the  pur];>o8e  of  determining  whether 

it  has  jurisdiction  to  entertain  such  an  appeal,  the  district  court 
must  look,  and  look  only,  to  the  transcript  certified  to  it  from  the 
justice  of  the  peace. 

Error  from  the  district  court  of  Douglas  county* 
Tried  below  before  Scott,  J.    Reversed. 

B.  F.  Thomas,  for  plaintiff  in  error. 

/.  J.  Dunn,  contra. 

Ragan,  C. 

The  Phoenix  Publishing  Company  recovered  a  judg- 
ment against  (\  E.  Bates  before  a  justice  of  the  peace 
of  Douglas  county.  Bates  perfected  an  appeal  to  the 
district  court.  Thereupon  the  publishing  company 
moved  to  dismiss  the  appeal,  on  the  grounds  "that  this 
action  is  one  that  is  not  subject  to  appeal  under  the 
statutes,  for  the  reason  that  the  same  is  a  civil  action 
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for  money  and  was  tried  in  a  justice  court  before  a  jury, 
and  the  amount  claimed  was  less  than  twenty  dollars." 
The  district  court  sustained  this  motion  and  entered  an 
order  dismissing  the  appeal,  to  review  which  Bates  prose- 
cutes here  a  petition  in  error. 

Section  985  of  the  Code  of  Civil  Procedure  provides: 
"If  either  the  plaintiff  or  defendant,  in  his  bill  of  par- 
ticulars, claims  more  than  twenty  dollars,  the  case  may 
be  appealed  to  the  district  court;  but  if  neither  party 
demands  a  greater  sum  than  twenty  dollars,  and  the  case 
is  tried  by  jury,  there  shall  be  no  appeal."  The  tran- 
script of  the  proceedings  had  before  the  justice  of  the 
peace  recites  that  the  publishing  company  filed  its  bill 
of  particulars  asking  judgment  against  Bates  for  ?18.75 
"upon  a  certain  written  contract;"  that  Bates  filed  a 
counter-claim  asking  judgment  against  the  publishing 
company  for  f25,  for  damages  sustained  by  him  by  rea- 
son of  false  statements  contained  in  the  said  "sun  and 
pen  light  sketches."  No  pleadings  were  filed  by  either 
party  in  the  district  court.  Whether  the  judgment  of 
the  justice  of  the  peace  was  appealable  is  made,  by  the 
section  of  the  Code  quoted,  to  depend  upon  the  amount 
claimed  by  either  the  plaintiff  or  the  defendant  in  the 
bill  of  particulars  filed  by  him  before  the  justice,  and 
the  jurisdiction  of  the  district  court  is  shown  by  the 
transcript  of  the  justice;  and  such  transcript  of  the  pro- 
ceedings had  befori^  the  justice  of  the  peace,  certified  to 
the  district  court,  was  the  ouly  thing  to  which  the  dis- 
trict court  could  look  to  determine  its  jurisdiction.  That 
transcript  recited  that  the  defendant,  before  the  justice 
of  the  peace,  filed  a  counter-claim,  claiming  judgment 
against  the  plaintiff  below  for  $25,  and  the  claim  made 
the  judgment  rendered  appealable  and  invested  the  dis- 
trict court  with  jurisdiction.  {Kingsbury  v.  FranZj  40 
Neb.,  400;  Moise  v.  Powell,  40  Neb.,  671.) 

It  is  said  here  by  counsel  for  Bates  that  the  counter- 
claim interposed  by  him  was  for  an  alleged  tort  commit- 
ted by  the  publishing  company,  and  it  seems  to  be  his 
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theory  that  the  district  court  was  justified  in  entirely 
disregarding  this  counter-claim  and  in  considering  the 
case  as  if  none  had  been  tiled.  But  suppose  the  subject 
of  the  counter-claim  was  the  tort  of  the  publishing  com- 
pany, still,  if  it  constituted  a  cause  of  action  in  favor  of 
Bates  and  against  the  publishing  company,  and  arose  out 
of  the  contract  or  transaction  made  the  subject  of  the 
publishing  company's  bill  of  particulars,  or  if  it  was  con- 
nected with  the  contract  upon  which  the  publishing  com- 
pany sued,  it  was  then  a  counter-claim  that  might  have 
been  legally  urged  as  a  defense  to  the  action  of  the  pub- 
lishing company.  (Code  of  Civil  Procedure,  sec.  101.) 
We  do  not  know  whether  the  counter-claim  filed  by  Bates 
stated  a  cause  of  action  in  his  favor  against  the  publish- 
ing company,  and  one  that  he  might  urge  as  a  defense 
to  the  publishing  company's  action,  as  no  copy  of  that 
pleading  is  in  the  record.  If  the  publishing  company 
had  repleaded  in  the  district  court,  and  Bates  had  then 
filed  his  counter-claim  therein,  the  district  court  would 
have  been  in  a  position  to  determine  whether  the  alleged 
counter-claim  was  a  valid  one,  and  one  that  might  be 
urged  as  a  defense  to  the  publishing  company's  action; 
and  liad  it  then  appeared  to  the  court  that  the  counter- 
claim urged  by  Bates  was  not  a  cause  of  action  existing 
in  his  favor  and  against  the  publishing  company,  or,  if 
a  cause  of  action,  that  it  did  not  arise  out  of  the  contract 
or  transactions  made  the  basis  of  the  publishing  com- 
pany's action,  or  was  not  connected  with  that  cause  of 
action,  then  the  district  court  might  have  struck  that 
counter-claim  or  answer  out;  but  even  then  the  district 
court  would  not  have  been  justified  in  dismissing  the 
appeal  on  the  grounds  that  the  judgment  of  the  justice 
of  the  peace  was  not  appealable,  and  that  it,  the  district 
court,  was  without  jurisdiction,  as  the  defendant  in  the 
justice  court,  having  filed  a  bill  of  particulars  and 
claimed  a  judgment  against  the  plaintifiE  below  for  more 
than  |25,  by  that  act  made  the  judgment  rendered  below 
an  appealable  one,  invested  the  district  court  with  jiiris- 
10 
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diction  to  hear  the  appeal,  and  was  entitled  to  have  the 
district  court  say,  on  appeal,  as  a  matter  of  law,  whether 
his  counter-claim  filed  below  was  a  valid  one,  and  the 
power  to  so  determine  was  jurisdictional. 

It  must  be  borne  constantly  in  mind  that  section  985 
of  the  Code  makes  the  right  to  appeal  from  a  judgment  of 
a  justice  of  the  peace  to  depend  upon  the  amount  claimed 
by  either  a  plaintifiE  or  defendant  in  his  bill  of  particu- 
lars, and  not  upon  the  amount  which  either  the  plaintifiE 
or  thi»  defendant  may  recover  a  judgment  for  before  the 
justice;  and  the  appellate  jurisdiction  of  the  district 
court  depends  upon  the  question  as  to  whether  the  judg- 
ment of  the  justice  of  the  peace  was  appealable,  and  to 
determine  that  question,  in  the  absence  of  new  pleadings 
before  it,  the  district  court  must  look,  and  look  only,  to 
the  transcript  certified  to  it  from  the  justice  of  the  peace. 
This  section  of  the  Code  is  analogous  to  the  acts  of  con- 
gress which  made  the  right  to  remove  an  action  brought 
in  a  state  court  to  a  federal  court  depend  upon  the 
amount  in  controversy.  The  judiciary  act  of  1789  pro- 
vided, among  other  things,  that  if  a  suit  should  be  com- 
menced in  a  state  court  by  a  citizen  of  the  state  against 
a  citizen  of  another  state,  and  that  the  matter  in  dispute 
exceeded  the  sum  or  value  of  ?500,  exclusive  of  costs, 
that  the  defendant,  upon  complying  with  certain  oth<*r 
provisions  of  the  act,  might  remove  the  case  to  the  fed- 
eral court.  A  citizen  of  Kentucky  brought  a  suit  to  the 
court  of  that  state  against  a  citizen  of  another  state,  and 
claimed,  in  his  declaration,  damages  in  the  sum  of  $1,000. 
The  state  court  denied  the  application  of  the  defendant 
for  an  order  removing  it  to  the  federal  court,  and  the 
suit  proceeded  to  judgment  in  the  state  court,  where  the 
plaintiff  recovered  f420.  This  judgment  having  been 
affirmed  by  the  supreme  court  of  Kentucky,  the  defend- 
ant carried  the  case  to  the  supreme  court  of  the  Ignited 
States,  and  that  court,  construing  the  judiciary  act,  held 
that  the  amount  of  damages  claimed  by  the  phiintiflf  in 
!ms  declaration  was  the  sum  or  value  of  the  matter  in 
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dispute;  that  it  was  the  claim  made  by  the  plaintiff  in 
his  declaration  which  invested  the  defendant  with  a  right 
to  remove  the  case  to  the  federal  court,  and  that  this 
claim  of  the  plaintiff  in  his  declaration  was  the  only 
thing  to  which  the  federal  court  should  look  to  deter- 
mine its  jurisdiction;  that  is,  to  determine  whether  the 
case  was  removable,  {Oordon  v.  Longest^  16  P^t.  [U. 
S.],  97.) 

We  think,  in  the  case  at  bar,  that  the  judgment  ren- 
dered by  the  justice  of  the  peace  was  appealable;  that 
when  the  appeal  was  perfected  the  district  court  had 
jurisdiction  of  the  action,  and  that  it  erred  in  dismissing 
the  appeal,  and  its  judgment  is  reversed. 


Reversed  and  bescanded. 


Oboboe  W.  Eogleston,  appellee,  v.  John  D.  Slusheb 
BT  AL.,  Impleaded  with  Hannah  Burgham,  appel- 
lant. 

Filed  December  16, 1896.    No.  6927. 

1.  Husband  and  Wife:  Ownership  of  Property.  Under  the  common 
law,  in  force  in  ttiiB  state  prior  to  the  taking  effect  of  the  Married 
Woman's  Act,  June  1, 1871,  the  wife's  chattels  became  those  of  the 
husband  and  her  choses  in  action  became  his  when  reduced  to  pos- 
session. 

1 :  :  Proceeds  op  Insurance  Policy:   Rights  op  Cred- 


itors. Prior  to  1871,  a  wife  received  moneys  from  the  estates  of 
her  relatives,  which  she  immediately  delivered  to  her  husband, 
who  invested  them  in  property  in  his  own  name.  Certain  of  this 
property  was  insured  against  fire.  It  was  destroyed  by  fire  and  he 
executed  an  assignment  of  the  policy  to  his  wife,  ostensibly  for  the 
purpose  of  repaying  her  moneys  so  by  him  received.  It  was  not 
shown  that  when  the  husband  received  the  money  there  was  any 
agreement  between  him  and  his  wife  for  its  repayment,  or  that  it 
should  be  treated  as  a  loan.  In  a  contest  between  the  wife  and  the 
husband's  creditors,  held,  that  the  money  became  his  under  the 
law  as  it  existed  when  it  was  received;  that  the  subsequent  assign- 
ment of  the  policy  of  insurance  to  the  wife  was  without  considera- 
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tlon,  and  that  the  equltiee  of  creditors  who  had  also  procured  as- 
signments of  the  policy,  or  liens  by  garnishment  proceedings  apon 
its  proceeds,  were  superior  to  those  of  the  wife. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Strode,  J.    Affirmed. 

Stevens  &  Cochran,  for  appellant 

R.  D.  Steatms,  F.  A.  Boehmer^  and  Ricketts  d  WUsan^ 

contra. 

Irvine,  O. 

This  was  an  action  by  Eggleston  against  John  D. 
Slusher  and  others,  the  object  of  which  was  to  have  the 
proceeds  of  a  certain  policy  of  fire  insurance,  issued  in 
favor  of  Ilenry  Burcham,  applied  to  the  satisfaction  of  a 
judgment  recovered  by  Eggleston  against  Burcham. 
There  were  several  claimants  of  the  fund,  and  the  case 
can  perhaps  be  best  elucidated  by  stating,  without  recit- 
ing the  numerous  pleadings,  the  claims  of  the  interested 
paities,  together  with  a  preliminary  statement  of  certain 
facts  not  in  dispute. 

Henry  Burcham  was,  in  1891,  the  apparent  or  actual 
owner  of  a  grain  elevator,  together  w4th  certain  ma- 
chinery, grain  therein,  and  other  property  connected 
therewith,  on  which  he  held  a  policy  of  insurance  for 
f  3,000.  This  property  was  destroyed  by  fire.  After  the 
loss  Burcham's  rights  under  the  policy  were  assigned  to 
the  defendant  Slusher  to  secure  certain  indebtedness 
from  Burcham  to  Slusher.  Slusher  prosecuted  an  ac- 
tion against  the  insurance  company,  recovering  a  judg- 
ment, which  was  paid  by  the  insurance  company.  After 
deducting  attorneys'  fees,  together  with  another  claim 
upon  the  fund,  the  validity  of  which  is  not  disputed  in  the 
evidence,  there  remained  in  the  hands  of  Slusher 
f  1,950.35,  upon  which  Slusher  claims  only  a  lien  for  $365; 
the  remainder  he  is  willing  to  pay  to  the  party  adjudged 
entitled  thereto.     Hannah  Burcham,  the  wife  of  Henry 
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Burchjim,  claims  this  fund,  because  she  received  from 
sources  other  than  by  gift  from  her  husband  certain 
moneys,  which  she  immediately  paid  to  her  husband^ 
under  an  agreement,  as  she  claims,  that  he  would  repay 
|he  same,  with  six  per  cent  interest.  After  the  loss  by 
flre  he  assigned  to  her  the  policy  of  insurance  for  the  pur- 
pose of  securing  and  paying  to  her  said  debt.  This  as- 
signment, if  valid,  antedated  all  other  claims  upon  the 
fund,  BO  far  as  they  are  evidenced  by  assignments  of  or 
garnishments  upon  the  fund.  The  plaintiff,  Eggleston, 
claims  the  fund  by  reason  of  an  assignment  thereof  made 
to  him  after  the  loss,  and  subsequent  to  the  assignment 
to  Blusher.  The  principal  contention,  and,  in  fact,  the 
only  one  argued  in  the  briefs,  is  between  Mrs.  Burcham 
and  Eggleston.  Other  parties  claim  liens  upon  the  fund 
by  virtue  of  garnishments  issued  after  judgments  ren- 
dered against  Henry  Burcham.  The  district  court  en- 
tered a  decree  finding  generally  in  favor  of  the  plaintiff, 
and  then  finding  specially,  among  other  things,  that 
Henry  Burcham  and  Hannah  Burcham  were  married  in 
1867,  "and  that  by  the  year  1871  she  had  received  from 
her  father's  estate  about  ?2,600,  which  was,  immediately 
upon  its  receipt,  turned  over  to  her  husband,  Henry 
Burcham;  that  all  of  said  money  has  been  used  by  said 
Henry  Burcham,  either  in  his  business,  conducted  en- 
tirely in  his  own  name  ever  since  that  date,  or  used  in 
purchasing  land,  and  that  the  title  to  said  land  has  b<^en 
taken  in  every  instance  in  his  own  name,  and  remained 
in  his  name  until  disposed  of  by  him;  that  no  part  of 
said  f2,600  so  turned  over  to  said  Henry  Burcham  has 
ever  been  repaid  to  her,  except  |1,000  paid  by  Ja(*ob 
Roche  in  the  spring  of  1893."  The  court  further  found 
specially  that  by  reason  of  Mrs.  Burcham's  permitting 
her  husband  to  invest  the  money  in  his  own  name,  and 
to  hold  out  the  property  thereby  acquired  by  him  as  his 
own  for  naore  than  fifteen  years,  she  had  estopped  herself 
from  claiming  it  as  against  her  husband's  creditors.  Ac- 
cordingly it  was  decreed  that  out  of  the  fund  in  contro- 
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versy,  after  paying  the  costs,  the  sum  of  f365  should  be 
paid  to  Slusher,  and  that  the  plaintiff  and  other  creditors 
should  then  be  paid  in  accordance  with  their  claims  as 
against  that  of  Mrs.  Burcham,  From  this  decree  Mrs. 
Burcham  appeals. 

The  argument  takes  a  wide  range,  covering,  in  a  more 
or  less  specific  manner,  many  of  the.  problems  which  con: 
front  the  court  whenever  a  married  woman  becomes  in- 
volved in  litigation  with  creditors  of  her  husband.  In 
order  to  determine  the  case  it  is  not  necessary  to  consider 
many  of  these  arguments.  It  will  be  observed  that  Mrs. 
Burcham's  claim  rests  on  the  ground  that  with  money 
which  she  obtained  by  inheritance  she  made  her  husband 
a  loan,  that  he  used  this  money  in  business,  and  that  the 
assignment  of  the  policy  was  an  act  on  his  part  intended 
to  secure  her  a  preference,  and  to  repay  the  loan.  It  may 
be  conceded,  as  many  of  our  cases  indicate,  that  the  effect 
of  our  Married  Woman's  Act  is  to  validate  such  transac- 
tions between  husband  and  wife;  that  when  they  occur 
they  are  to  be  measured  according  to  the  rules  of  law 
which  govern  similar  transactions  between  strangers; 
that  while  it  is  true  that  the  relationship  existing  be- 
tween the  parties  shifts  the  burden  of  proof  as  to  bona 
fide.%  and  may  raise  other  questions  involving  complica- 
tions, still,  when  such  exceptional  facts  arising  out  of 
the  married  relation  are  eliminated,  the  fundamental 
rules  of  law  are  the  same,  and  a  husband  has  the  same 
right  to  prefer  his  wife  as  any  other  creditor,  good  faith 
being  the  main  consideration  for  the  courts.  In  order, 
however,  for  a  wife  to  claim  the  advantage  of  such  a  con- 
veyance, it  is  not  sufficient  for  her  to  show  that  she  has 
supplied  her  husband  with  money  or  property.  The  re- 
lationship of  debtor  and  creditor  must  be  established. 
The  special  findings  in  this  case  do  not  establish  such  a 
relationship.  The  finding  merely  is  that  "by  the  year 
1871  she  had  received  from  her  father's  estate  about 
|2,600,  which  was,  immediately  upon  its  receipt,  turned 
over  to  her  husband."     The  finding  thus  far  is  amply  sus- 


Vol.  50]  SEPTEMBEB  TERM,  1896.  87 


Sggleston  y.  Blusher. 


tained  by  the  evidence;  but  it  does  not  involve  a  finding 
that  the  "turning  over''  was  by  virtue  of  any  contempora- 
neous agreement  that  it  should  be  treated  as  a  loan  and 
repaid,  with  or  without  interest.  There  is  a  general  find- 
ing for  the  plaintiff,  and  the  evidence  is  not  sufticient  to 
conclusively  show  there  was  any  such  agreement.  On 
the  contrary,  the  almost  irresistible  inference  is  that  the 
money  was  paid  to  the  husband  without  any  agreement, 
express  or  implied,  and  that  there  was  no  understanding 
in  regard  to  its  repayment  until  long  afterwards,  when 
the  husband  became  involved  in  financial  difficulties.  It 
has  been  several  times  held  that  while  such  transactions 
between  husband  and  wife,  when  conducted  in  good  faith, 
will  be  sustained  as  against  the  creditors  of  the  husband, 
there  must,  in  order  to  support  them,  be  shown  that  the 
transaction  was  a  loan,  and  that  there  was  an  agreement 
to  repay  the  money.  (Wake  v.  Griffin,  9  Neb.,  47;  Hoag- 
land  V.  Wilsoriy  15  Neb.,  320.)  Furthermore,  the  finding, 
supported  by  the  evidence,  is  that  "by  the  year  1871"  Mrs. 
Burcham  had  received  the  money,  and  immediately  on  its 
receipt  turned  it  over  to  her  husband.  Our  Married 
Woman's  Act  took  effect  June  1,  1871.  (Session  Laws, 
1871,  p.  68.)  Prior  to  the  taking  effect  of  that  act  the 
comnoLon  law  was  in  force,  whereby  the  unity  of  husband 
and  Tvife  was  recognized.  Her  chattels  became  his,  and 
her  choses  in  action  became  his  when  reduced  to  posses- 
sion. This  finding,  then,  must  be  taken  to  establish  the 
fact  that  before  the  Married  Woman's  Act  took  effect 
the  husban<l  had  obtained  possession  of  these  funds,  and 
th<*y  were  therefore  his  in  law  before  the  rights  of  mar- 
ried women  were  acquired  by  the  act  referred  to.  With- 
out considering,  therefore,  the  question  of  estoppel  by  rea- 
son of  her  permitting  lier  husband  to  invest  her  money 
in  his  own  name,  and  the  contention  that  the  other  claim- 
ants to  the  fund  had  extended  credit  on  the  faith  of  his 
apparent  ownership,  we  conclude  that  it  was  not  shown 
that  under  the  law  existing  at  the  time  of  the  advance- 
ment, or  by  the  facts  surrounding  the  advancement,  of  the 
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money  it  was  then  intended  or  operated  as  a  loan  by  the 
wife  to  him.  The  assignment  of  the  policy  was,  conse- 
quently, voluntary  and  without  consideration.  It  fol- 
lows that  she  had  no  equity  by  virtue  of  the  assignment 
superior  to  the  rights  of  those  acquiring  liens  upon  the 
fund  by  virtue  of  debts  owing  from  her  husband.  The 
decree  of  the  district  court  is  right  and  is 

AFFIBB£BIX 


Btatb  of  Nebraska,  ex  rel.  Norfoik  BEm?-SuaA]i 
Company,  v.  Eugene  Moore,  Auditor  of  Public 
Accounts. 

Filed  December  16, 1896.    No.  8818. 

1.  Bounties:   Appropriations.    Session  Laws,  1895,  chapter  1,  proYld- 

ing  bounties  for  sugar  manufactured  In  the  state,  carries  no  appro- 
priation for  the  payment  of  such  bounties;  and,  there  being  no 
A     appropriation  for  that  purpose  elsewhere,  the  auditor  has  at  pres- 
I     ent  no  authority  to  Issue  warrants  in  payment  of  such  bounties. 

2.  Legislative  Appropriations:  Constitutional  Law.    Our  constitu- 

tion requires  a  specific  appropriation  made  by  law  to  authorize 
the  expenditure  of  public  funds.  In  the  absence  of  such  an  appro- 
priation the  executive  officers  have  no  power  to  make  such  ex- 
penditures no  matter  how  great  may  be  the  state's  moral  or  legal 
obligation  to  pay. 

:  .  An  appropriation,  within  the  meaning  of  our  consti- 
tution, is  the  setting  apart  by  law  of  a  certain  sum  from  the  public 
revenue  for  a  specified  purpose,  so  that  the  executive  officers  are 
authorized  to  expend  that  sum,  and  no  more,  for  that  purpose,  and 
no  other. 


:   .     An  appropriation  Is  not  specific  If  It  leaves  the 

amount  to  be  expended  to  be  limited  only  by  the  extent  of  claims 
which  may  regularly  be  made  upon  it  by  the  recipients,  the 
amount  of  those  claims  being  uncertain. 


:  :  Time.    Appropriations  can  only  extend  to  the  end  of 

the  next  fiscal  quarter  succeeding  the  adiournment  of  the  next 
regular  session  of  the  legislature.  Therefore  an  act  by  its  express 
terms  enduring  for  a  longer  period  cannot  be  construed  as  carry- 
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Ing  an  appropriation  without  making  it  TOid  aa  in  conflict  with  the 
conBtitutlon. 

t.  Statatea:  Ck)NSTRncnoN.  When  certain  language  is  used  in  a  stat- 
ute, and  language  of  similar  import  has  previously  been  used  in 
other  acts,  and  has  received  a  practical  interpretation  by  the  leg- 
islative and  executive  departments  of  the  government,  while  such 
practical  construction  will  not  control  the  courts  in  construing 
the  later  &ct,  it  will  generally  be  presumed  that  the  language  of 
the  later  act  was  adopted  with  a  view  to  such  practical  construc- 
tion given  the  earlier  act. 

QRiaiNAL  application  for  mandamus  to  compel  the  au- 
ditor of  public  accounts  to  issue  a  warrant  in  payment  of 
relator's  claim  for  bounty  on  beet-sugar,  under  chapter 
1,  Session  Laws  of  1895.    Writ  denied. 

The.facts  are  stated  in  the  commissioner's  opinion. 

Charles  F.  Manderson  and  W.  8.  Summtrs,  for  relator: 

Where  a. producer  of  sugar  accepts  the  oflfer  of  a  bounty 
from  the  state  and  complies  with  the  statute,  it  would 
seem  to  be  as  much  of  a  contract  as  it  is  possible  for  any 
citizen  to  make  with  the  government.  All  the  elements 
of  a  contract  are  present, — ^the  terms,  the  consideration, 
and  the  lawful  object  {Calder  v.  Hemleisonj  54  Fed.  Rep.,. 
802.) 

A  state  cannot  impair  the  obligation  of  contracts. 
[State  of  Neic  Jersey  v.  Wilson^  7  Cranch  [U.  S.],  164;  Wood- 
rtiffv.  Trapnall,  10  How  [U.  S.],  190;  Charles  River  Bridge 
r.  Warren  Bridge^  11  Pet.  [U.  S.],  549.) 

The  statute  makes  an  appropriation.  The  use  of  tech- 
nical words  in  a  statute  is  not  necessary  in  order  to  make 
an  appropriation.  It  is  sufficient  if  the  legislative  inten- 
tion appears.  {Campbell  v.  Board  of  Commissioners  of  State 
Soldiers'  and  Sailors'  Afonument,  115  Ind.,  591;  In  re  Appro- 
prvitiom,  32  Pac.  Rep.  [Cola],  272;  Proll  r.  Dunn,  80  Cal., 
220;  Carr  v.  State,  22  Am.  St.  Rep.  [Ind.],  624;  Reynolds 
V.  Taylor,  43  Ala.,  420;  Nichols  v.  Comptroller,  4  Stew.  & 
P.  [Ala.],  154;  Thomas  v.  Owens,  4  :Md.,  189;  Green  t\ 
Furnetl,  12  Md.,  329;    State  v.  Hivhnmn,  10  Mont.,  497'^ 
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State  V.  Westwij  4  Neb.,  216;  People  v.  Brooks^  16  Cal.,  11; 
Goodifkoontz  v.  Acker ^  19  Golo.y  360;  RiMine  v.  State^  20 
Ind.,  329;  State  v.  Hoffman,  35  O.  St.,  435;  State  v.  Bur- 
di^k,  33  Pac.  Rep.  [Wyo.],  125;  Reymlds  v.  Taylor,  43  Ala., 
420;  People  v.  Miner,  46  111.,  384;  Humbert  v.  Dunn,  84 
CaL,  57;  State  v.  Moore,  40  Neb.,  854;  Hartman  v.  Oreen- 
how,  102  U.  S.,  672;  Poindexter  v.  Greenhow,  lii  U.  S.,  270; 
State  V.  Cardozo,  28  Am.  Rep.  [S.  Car.],  275.) 

A.  S.  CliKrehill,  Attorney  General,  and  George  A.  Day, 
Deputy  Attorney  General,  contra: 

The  act  does  not  appropriate,  within  the  meaning  of 
the  constitution,  any  money  for  payment  of  a  bounty. 
(State  V.  Baheoek,  22  Neb.,  33;  State  v.  Moore,  SQ  Neb.,  579; 
State  V.  Medlierry,  7  O.  St.,  522;  State  v.  Weston,  6  Neb.,  17; 
State  V.  Lkdtke,  9  Neb.,  468;  State  v.  Wallwlis,  12  Neb.,  407; 
State  V.  Kennon,  7  O.  St,  546;  State  v.  Babcock,  18  Neb., 
222;  State  v.  Stover,  47  Kan.,  119.) 

Irvine,  0, 

This  is  an  original  application  for  a  writ  of  inandamus 
to  compel  the  respondent,  the  auditor  of  public  accounts, 
to  draw  a  warrant  in  favor  of  tlie  relator.  The  right  to 
the  warrant  is  claimed  by  virtue  of  "An  act  fo  provide 
for  the  encouragement  of  the  manfacture  of  sugar  and 
chicory,  and  to  provide  a  compensation  therefor.'-  (Scis- 
sion Laws,  1895,  ch.  1.)  By  the  first  section  of  this  act 
it  is  provided  "that  there  shall  be  paid  out  of  the  state 
treasury  to  any  person,  firm,  or  corporation  engaged  in 
the  manufartine  of  sugar  in  this  state  from  beets,  sor- 
ghum, or  other  sugar-yielding  canes  or  plants  grown  in 
N(4  laska,  the  sum  of  five-eighths  of  one  cent  per  pound 
upon  each  and  every  pound  of  sugar  so  manufactured 
under  the  conditions  and  restrictions  of  this  act.''  This 
Is  followed  by  a  further  provision  whereby  persons  estab- 
lishing after  the  passage  of  the  act  additional  factories 
shall  receive  an  additional  bounty  of  three-eighths  of  one 
4ent  per  pound.     Section  2  provides  that  no  money  shall 
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be  paid  upon  sugar  not  containing  at  least  ninety  per  cent 
crystallized  sugar,  nor  upon  sugar  produced  from  beets 
for  which  as  much  as  |5  per  ton  shall  not  have  been  paid 
by  the  producer,  nor  upon  sugar  produced  from  beets 
raised  by  a  manufacturer  of  sugar.  Means  of  determin- 
ing these  facts  are  then  provided  by  the  act.  Following 
sections  provide  in  the  same  manner  for  bounties  upon 
chicory.  Section  8  is  as  follows:  "When  any  claim  aris- 
ing under  this  act  is  filed,  verified,  and  approved  by  the 
secretary  of  state  as  herein  provided,  he  shall  certify  the 
same  to  the  auditor  of  state,  who  shall  draw  a  warrant 
upon  the  treasurer  for  the  amount  due  thereon,  payable  to 
the  party  or  parties  to  whom  said  sum  or  sums  are  due." 
By  section  9  of  the  act  it  is  provided  that  it  shall  be  in 
force  a  period  of  three  years.  The  pleadings  establish  that 
the  relator  has  manufactured  sugar  and  presented  proof 
thereof  entitling  it  to  a  bounty  of  f  805.  The  auditor 
justifies  his  refusal  to  issue  a  warrant  upon  two  grounds: 
First,  that  there  is  no  lawful  appropriation  out  of  which 
such  bounties  may  be  paid;  and  second,  that  if  there  be 
such  an  appropriation,  it  is  in  excess  of  the  jwwer  of  the 
legislature  to  make  such  expenditures,  appropriations 
for  other  purposes  having  exhausted  the  power.  No  ques- 
tion is  raised  as  to  the  general  validity  of  statutes  pro- 
viding for  bounties.  Of  the  two  questions  presented,  we 
find  it  necessary  to  consider  only  the  first 

It  is  conceded  that  the  legislature  has  not,  in  any 
general  appropriation  act  or  in  any  way  outside  of  the 
particular  act  already  cited,  made  a  provision  for  the 
payment  of  the  bounty  claimed.  It  is,  however,  con- 
tended that  in  the  provisions  quoted  from  the  act  of  1895 
there  exists  an  appropriation  wherewith  to  pay  the 
bounty  created.  It  is  solely  to  this  question  that  we 
direct  our  attention.  It  will  be  observed  that  the  act, 
in  brief,  designates  the  amount  of  bounty  to  be  paid  for 
each  pound  of  sugar  manufactured,  provides  for  the  man- 
ner of  ascertaining  the  amount  of  sugar  manufactured, 
and  directs  the  auditor,  on  production  of  proof  of  the 
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amount,  to  draw  his  warrant  upon  the  treasurer  therefor. 
It  does  not  limit  in  any  way  the  total  sum  of  money  to 
be  so  expended,  and  by  its  terms  the  act  is  to  endure  for  a 
period  of  three  years.  By  section  19  of  article  3  of  the 
constitution  it  is  provided  that  "each  legislature  sliall 
make  appropriations  for  the  expenses  of  the  government 
until  the  expiration  of  the  first  fiscal  quarter  after  the 
adjournment  of  the  next  regular  session,  and  all  appro- 
priations shall  end  with  such  fiscal  quarter."  By  sec- 
tion 3  of  article  3  it  is  provided  that  the  sessions  of  the 
legislature  shall  be  biennial,  except  as  otherwise  pro- 
vided in  the  constitution.  By  section  22  of  article  3  it 
is  provided  that  "no  money  shall  be  drawn  from  the 
treasury  except  in  pursuance  of  a  specific  appropriation 
made  by  law  and  on  the  presentation  of  a  warrant  issued 
by  the  auditor  thereon,  and  no  money  shall  be  diverted 
from  any  appropriation  made  for  any  purpose,  or  taken 
from  any  fund  whatever,  either  by  joint  or  separate 
resolution."  Do  the  provisions  of  the  act  under  consid- 
eration constitute  a  "specific  appr()i)riation"  for  the  pur- 
pose designated  within  the  meaning  of  these  constitu- 
tional provisions,  and  did  the  legislature  so  intend?    The 

I  relator  contends  that,  having  accepted  the  provisions  of 
the  act  by  manufacturing  tlie  sujrar  for  which  it  claims 
the  bounty,  its  relations  with  the  state  are  contractual, 
and  that  the  state  cannot  refuse  payment,  because  to  so 

I  do  w^ould  be  to  impair  the  obligations  of  its  own  contract. 
^  There  is,  however,  a  broad  distinction  between  the  moral, 
and  even  in  one  sense  the  legal,  obligation  of  a  state  to 
make  a  payment,  and  the  duty  or  the  poAver  of  its  officers 
to  fulfill  that  obligation.  Under  ccmstitutions  such  as 
ours  an  appropriation  for  the  puii>ose  is  indispensable 
to  authorize  the  state's  executive  officers  to  make  a  pay- 
ment, no  matter  how  great  the  moral  or  the  legal  obliga- 
tion may  be  on  the  part  of  the  state  to  make  such  pay- 
ment. The  state  being  sovereign,  while  it  may  incur 
obligations,  there  is  no  method  except  those  by  itself 
cstallis^hcd  whereby  such  obligations  wmy  be  enforced, 
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and  it  is  in  general  for  the  legislature  by  means  of  an 
appropriation  to  recognize  an  obligation  of  the  state  and 
permit  its  enforcement.  As  said  in  RiMine  v.  State,  20 
Ind.,  328:  "A  promise  by  the  government  to  pay  money 
is  not  an  appropriation.  A  duty  on  the  part  of  the  legis- 
lature to  make  an  appropriation  is  not  such.  A  promise 
to  make  an  appropriation  is  not  an  appropriation.  The 
pledge  of  the  faith  of  the  state  is  not  an  appropriation 
of  money  with  which  to  redeem  the  pledge.  Usage  of 
paying  money  in  the  absence  of  an  appropriation  cannot 
make  an  appropriation  for  future  payment"  And,  as 
said  by  the  same  court  in  Garr  v.  State,  127  Ind.,  204, 
while  clearly  recognizing  the  obligations  of  a  contract 
entered  into  by  the  state,  "there  is  one  essential  and  far- 
reaching  diflference  between  the  contracts  of  citizens  and 
those  of  sovereigns,  not,  indeed,  as  to  the  meaning  and 
effect  of  the  contract  itself,  but  as  to  the  capacity  of  the 
sovereign  to  defeat  the  enforcement  of  its  contract.  The 
one  may  defeat  enforcement  but  the  other  cannot.  This  » 
result  flows  from  the  established  principle  that  a  state 
cannot  be  sued.  ♦  ♦  ♦  Nor  is  this  the  only  method 
under  such  a  constitution  as  ours  by  which  a  state  may 
defeat  the  enforcement  of  its  obligation,  for  the  failure  to 
make  the  necessary  appropriation  will  effectually  accom- 
plish that  object.  ♦  ♦  ♦  The  legislature  has,  there- 
fore, the  ability  to  avoid  payment  of  the  obligations  of 
the  state  by  a  failure  or  refusal  to  make  the  necessary 
appropriation,  although  that  body  cannot  impair  the  ob- 
ligation of  the  contract.  Creditors  who  accept  the  obli- 
gations of  the  state  are  bound  to  know  that  they  cannot 
enforce  their  claims  by  an  action  against  the  state  di- 
rectly nor  by  an  action  against  its  oflftcers  where  no  ap- 
propriation has  been  made  as  the  constitution  requires." 
Such  citations  might  be  indefinitely  multiplied,  but  the 
distinction  between  the  obligation  of  a  state  to  fulfill  its 
contracts  and  the  power  of  its  ministerial  officers  to  ful- 
fill them  in  the  absence  of  legislative  authority  is  so 
marked  and  so  well  settled  that  we  would  not  have  gone 
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eame  to  be  established,  the  requirement  of  legislative 
appropriations  was  adopted  from  England,  along  with 
many  provisions  having  in  view  the  preservation  of  the 
liberties  of  the  people,  and  our  own  state  constitution  in 
the  provisions  quoted  is  somewhat  more  strict  and  more 
in  accordance  with  the  English  practice  than  either  the 
federal  constitution  or  the  constitution  of  most  of  the 
other  states.  Having  in  view  the  origin  and  history  of 
appropriations  as  well  as  the  general  lexicographic  mean- 
ing of  the  word,  to  "appropriate"  is  to  set  apart  from  the 
public  revenue  a  certain  sum  of  money  for  a  specified  ob- 
ject, in  such  manner  that  the  executive  officers  of  the 
government  are  authorized  to  use  that  money,  and  no 
more,  for  that  object  and  for  no  other.  This  definition 
cannot  be  too  strict  as  applied  to  our  own  constitution 
containing  the  requirement  that  the  appropriations  must 
be  specific.  In  Ristine  v.  State j  20  Ind.,  328,  "appropria- 
tion" is  defined  to  be  "an  authority  from  the  legislature 
given  at  the  proper  time  and  in  legal  form  to  the  proper 
officers  to  apply  sums  of  money  out  of  that  which  may  be 
in  the  treasury  in  a  given  year  to  specified  objects  or  de- 
mands against  the  state."  In  Clayttm  v.  Berry^  27  Ark., 
129,  it  is  said  that  "  'appropriated  by  law'  means  the  act 
of  the  legislature  setting  apart  or  assigning  to  a  particu- 
lar use  a  certain  sum  of  money  to  be  used  in  the  payment 
of  debts  or  dues  from  the  state  to  its  creditors."  In 
Humbert  v.  Dunn^  84  CaL,  57,  the  court  said:  "Has  the 
legislature  fixed  the  amount  of  the  claim  and  designated 
its  payment  out  of  a  certain  fund?  These  are  the  only 
things  necessary  to  the  validity  of  the  appropriation."  In 
MvCnuUy  i\  Brooks,  IG  CaL,  11,  it  is  said,  "to  an  appropria- 
tion within  the  meaning  of  tlie  constitution  nothing  more 
is  requisite  than  a  designation  of  the  amount  and  the 
fund  out  of  which  it  shall  be  paid."  It  will  be  observed 
that  eacb  of  these  definitions  includes  as  one  of  its 
reciuisites  certainty  as  to  the  amount  appropriated.  In 
Sf  rat  ton  v.  Green,  45  Cal.,  149,  the  court  said:  "By  a  spe- 
<itic  appropriation  we  understand  an  act  by  which  a 
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named  sum  of  money  has  been  set  apart  in  the  treasury 
and  devoted  to  the  payment  of  a  particular  claim  or  de- 
mand," This  definition  was  quoted  with  approval  by  the 
supreme  court  of  Nevada  in  kState  v.  La  Grave,  41  Pac.  Rep. 
[Nev.j,  1075.  We  are  not  without  a  judicial  dctiuition  of 
the  tei  lu  In  our  own  state.  In  State  v.  WallichSj  12  Neb., 
407,  the  court  said:  "Specific  appropriation  means  a  par- 
ticular, a  definite,  a  limited,  a  precise  appropriation." 
This  definition  was  approved  in  State  v.  WallicJiSy  16  Neb., 
679. 

We  might  well  rest  the  case  here,  holding  tbat  the  act 
in  question  was  not  an  appropriation  because  not  falling 
within  the  definitions  of  that  term  as  given  by  our  own 
court,  and  reinforced  by  the  courts  of  other  states  and 
by  a  consideration  of  the  history  of  the  subject;  but  the 
earnestness  and  ability  with  which  the  case  has  been 
presented  by  the  relator,  as  well  as  the  importance  of 
the  interests  which  it  is  claimed  are  affected  by  this 
decision,  justify  us  in  stating  the  results  of  the  further 
investigation  which  w^e  have  made,  with  the  aid  of  coun- 
sel in  the  case.  In  State  v.  Weston,  4  Neb.,  216,  it  was. 
held  that  no  appropriation  by  the  legislature  was  neces- 
sary in  order  to  authorize  the  payment  of  salaries  fixed  ^ 
by  the  constitution  for  officers  created  thereby.  The' 
reason  was  found  in  section  25  of  the  schedule,  direct- 
ing the  auditor  to  draw  warrants  for  the  payment  of 
such  salaries;  and  it  was  stated  that  this  provision  being 
contained  in  the  constitution,  it  operated  as  a  continuing 
appropriation  for  that  purpose,  and  was  not  annulled 
by  the  requirement  in  the  same  instrument  of  biennial 
appropriations  for  other  purposes.  This  case  by  no 
means  conflicts  with  the  conclusion  we  have  indicated, 
because  the  constitution  fixes  the  amount  of  the  salary 
and  the  time  of  its  payment.  Shortly  afterwards  the 
court,  in  State  v.  Weston,  6  Neb.,  16,  held  that  the  rule 
established  in  the  former  case  applied  only  to  officers 
whose  offices  were  created  by  the  constitution,  and  that 
for  offices  created  by  the  legislature  a  specific  appropria- 
11 
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tion  was  required.  In  re  Groff,  21  Neb.,  647,  involved 
incidentally  a  question  as  to  the  validity  of  an  appro- 
priation for  the  payment  of  the  salaries  of  district  judges. 
The  appropriation  bill  included  a  .siiii»h»  item  for  the 
salaries  of  district  judges  of  $95,000.  While  it  was  inti- 
mated that  under  section  25  of  the  schedule  of  the  con- 
stitution above  referred  to  a  judge  might  be  entitled  to 
the  salary  in  the  absence  of  a  legislative  appropriation, 
it  was  held  that  this  appropriation  was  sufficient.  But 
it  will  be  observed  that  it  was  specific  only  in  its  gros;^ 
amount  and  in  its  general  object.  It  is  hardly  possible 
that  the  court  would  have  considered  an  appropriation 
of  "so  much  as  may  be  necessary,"  without  fixing  any 
amount,  as  a  valid  appropriation  were  a  legislative  ap- 
propriation necessary.  In  State  i\  lialH*0(*l',  24  Neb.,  7ST, 
the  court  considered  an  act  to  provide  for  the  selling  of 
unsold  lots  and  lands  belonging  to  the  state,  in  the  city 
of  Lincoln,  and  appropriating  the  proceeds  of  such  sale 
to  the  construction  of  the  capitol.  It  was  held  that  the 
lands  having  been  sold  under  the  provisions  of  that  act, 
there  was  an  appropriation  of  the  amount  realized  for 
the  purpose  designat(»d.  It  is  true  that  at  the  time  of  the 
passage  of  this  act  the  amount  ai)i>ropriated  thereby 
was  not  in  dollars  ascertained.  It  was  e<iuivalent  to  the 
appropriation  of  the  lauds  themselves,  and  was  limited 
to  the  proceeds  of  those  lands.  The  uncertainty  in 
amount  arose  not  in  regard  to  demands  of  the  claimant 
to  the  fund,  but  in  regard  to  the  amount  of  the  fund 
itself.  No  discretion  was  vested  in  the  exe(*utive  officers 
as  to  the  amount  to  be  disbursed.  There  is  here  a  broad 
distinction.  By  section  1,  article  9,  of  the  constitution 
the  legislature  is  required  to  "provide  such  revenue  as 
may  be  needful"  by  levying  taxes,  etc.  It  is  essential 
that  appropriations  shall  be  limited  in  amount,  in  order 
that  the  legislature  may  know  what  revenue  shall  be 
needful,  and  provide  therefor.  But  when  the  state  has 
proi)erty  in  its  possession  there  can  be  no  objection  to 
appropriating  the  proceeds  of  the  sale  of  that  ju'operty^ 
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because  the  value  of  the  property  itself  limits  the  appro- 
priation, and  no  uncertainty  arises  in  regard  to  the  reve- 
nue. An  appropriation  may  be  specific,  according  to 
any  of  the  definitions  here^tofore  given,  when  its  amount 
is  to  be  ascertained  in  the  future  from  the  collection  of 
the  revenue.  It  cannot  be  specific  when  it  is  to  be  ascer- 
tained only  by  the  requisitions  whi(*h  may  be  made  by 
the  recipients.  The  case  of  State  v.  Moore^  40  Neb.,  854, 
much  relied  on  by  the  relator,  is  in  nowise  in  point.  In 
that  case  there  was  a  specific,  limited,  precise  appropria- 
tion, in  express  terms,  of  a  certain  sum  of  money  for  a 
certain  purpose,  and  the  question  was  as  to  the  authority 
of  the  legislature  to  appropriate  money  for  that  purpose; 
and  further,  as  to  whether  the  amount  designated  should 
control  as  against  the  amount  justly  required.  The  fact 
of  the  appropriation  was  not  contested  and  was  incon- 
testible.  The  foregoing  cases  comprise  those  which  it  is 
claimed  give  color  to  the  relator's  contention.  We  think 
none  of  them,  in  fact,  tends  in  any  way  to  support  it.  On 
the  other  hand,  we  might  cite  many  cases  illustrating 
how  strictly  the  court  has  insisted  upon  express  appro- 
priations, in  conformity  with  the  constitution,  in  order 
to  justify  an  expenditure,  among  them  i^tate  v.-  WalUch.% 
12  Xeb.,'407;  State  r.  Walliclis,  15  Neb.,  457;  State  v,  Wal- 
liclis,  15  Neb.,  609;  State  v.  Wallielis,  16  Neb.,  679.  One 
case  quite  closely  in  point  is  State  v.  Haheftek,  18  Neb.,  221. 
In  that  case  a  statute  was  under  consideration  whereby 
it  was  provided  that  if  any  county  tn^asurer  shall  have 
paid  into  the  state  treasur^^  any  greater  sum  of  money 
than  is  legally  and  justly  due,  the  auditor  shall  issue 
his  warrant  for  the  amount  so  overpaid,  which  shall  be 
paid  out  of  the  fund  or  funds  so  overpaid  on  said  war- 
rant. This  act  provided  as  specifically  for  what  purpose 
the  warrant  should  be  drawn,  and  in  whose  favor,  as 
the  act  we  are  considering.  It  contained  as  specific  a 
direction  to  draw  the  warrant  and  it  was  at  least  as  (cer- 
tain in  the  amount  appropriated;  more  so,  we  think, 
because  it  must  be  less  than  the  amount  actuallv  received 
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by  the  treasurer,  while  in  this  case,  if  we  should  hold 
the  act  to  be  an  appropriation,  it  might  appropriate 
in  itself  vastly  more  than  the  whole  revenue  of  the  state. 
But  the  couii:  held  that  this  was  not  an  appropriation 
and  did  not  justify  the  drawing  of  a  warrant.  The  act 
cannot  be  treated  as  an  appropriation,  therefore,  because 
it  is  not  certain  and  limited  in  its  amount.  It  is  con- 
tended that  the  circumstances  render  a  limit  impossible. 
If  so,  it  might  be  an  argument  against  the  validity  of 
any  appropriations  for  such  a  purpose.  It  cannot  be  an 
argument  in  favor  of  the  validity  of  this  one.  But  the 
very  fact  that  the  number  of  pounds  of  sugar  which 
might  be  manufactured  under  the  provisions  of  the  act 
cannot  be  ascertained  in  advance  renders  it  the  more 
necessary  for  the  legislature  to  fix  a  limit  beyond  which 
the  expenditure  for  that  purpose  may  not  go.  Otherwise 
it  is  impossible  to  provide  a  revenue  with  a  view  to  the 
appropriations  made. 

It  is  contended,  in  answer  to  the  objection  that  appro- 
priations cannot  extend  beyond  the  end  of  the  quarter 
following  the  adjournment  of  the  next  session  of  the  leg- 
islature, that  this  may  be  treated  as  a  valid  appropriation 
for  that  period.  But  by  section  9  of  the  act  it  is  ex- 
pressly provided  that  it  shall  endure  for  three  years, 
which  would  be  beyond  the  constitutional  limit.  There- 
fore, the  legislature  could  not  have  intended  the  act  to 
operate  as  an  appropriation;  or,  if  it  so  intended,  it 
transgressed  its  powers,  and,  the  period  provided  for  be- 
ing an  important  element,  this  invalid  portion  of  the  act 
must  be  held  to  have  operated  as  an  inducement  to  its 
passage,  and  therefore  would,  if  construed  as  an  appro- 
priation act,  invalidate  the  whole  measure. 

Some  of  the  decisions  of  other  states  seem  at  first  blush 
to  conflict  with  some  of  the  views  herein  expressed,  but 
Ave  think  tlie  conflict  is  more  apparent  than  real.  Thus, 
in  many  states  there  is  no  provision  by  constitution  limit- 
ing the  duration  of  appropriations.  Accordingly  it  is, 
in  such  states,  held  that  general  acts  of  the  legislature 
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creating  an  obligation  of  the  state  and  fixing  the  amount 
to  be  paid  may  operate  as  a  continuing  appropriation. 
As,  for  instance,  in  Colorado,  In  re  Continuing  Appropria- 
iionSy  18  C5olo.,  192;  in  Alabama,  Nichols  v.  Comptroller, 
4  Stew.  &  P.  [Ala.],  154,  and  Reynolds  v.  Taylor,  43  Ala., 
420;  in  Wyoming,  State  v.  Burdick,  33  Pac.  Rep.  [Wyo.], 
126.  In  this  class  fall  all  those  cases  which  hold  that  a 
statute  creating  an  oflfice  and  fixing  the  salary  consti- 
tutes a  continuing  appropriation  for  its  payment.  Again, 
it  is  held  in  some  states  that  an  appropriation  may  be 
implied.  In  these  states  the  constitution  does  not  re- 
quire all  appropriations  to  be  "specific,"  and  that  doc- 
trine is  contrary  to  the  decisions  of  this  court.  So,'  too, 
in  states  having  similar  or  somewhat  similar  pt'ovisions 
to  our  own,  implied,  indefinite,  and  continuing  appropria- 
tions have  been  enforced  on  the  ground  that  they  were 
made  by  the  territorial  legislatures,  and  that  the  state 
constitutions  were  not  retroactive  in  their  effect.  Such 
seems  to  be  the  doctrine  in  Montana  and  South  Dakota. 
In  Illinois  an  act  of  the  legislature  appropriated  the 
proceeds  of  a  certain  tax  to  a  particular  purpose.  It  was 
held  that  this  was  sufficient,  although  the  amount  to  be 
derived  from  such  tax  was  then  unknown.  {People  v. 
Miner,  46  111.,  384.  See,  also,  State  v.  Hippie,  64  N.  W. 
Rep.  [S.  Dak.],  120.)  The  remarks  made  with  reference 
to  State  V.  Babcockj  24  Neb.,  787,  are  applicable  to  this 
class  of  cases.  But  Kansas,  under  constitutional  pro- 
visions like  our  own,  holds  otherwise.  (Martin  v.  Francis, 
13  Kan.,  220.)  In  no  case,  however,  which  we  have  been 
able  to  discover,  under  any  constitutional  provision  has 
it  been  held  that  an  appropriation  is  valid  when  it  is  un- 
certain  in  its  amount,  and  that  uncertainty  arises  with 
regard  to  the  extent  of  the  demands  or  claims  which  the 
recipients  of  the  fund  may  present  against  it.  On  the 
other  hand,  in  nearly  all  the  cases  cited,  and  in  many 
more  which  might  be  cited,  among  them  a  long  line  of 
California  cases,  wavering  in  other  respects,  but  always 
steadfast  in  this,  certainty  in  amount  is  treated  as  an 
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essential  requisite  of  a  valid  appropriation.  We  are  not 
without  the  aid  of  a  construction  placed  on  acts  similar 
to  this  by  the  other  departments  of  the  government.  We 
are  aware  that  such  construction  is  not  conclusive,  but 
when  the  legislature,  in  framing  an  act,  resorts  to  lan- 
guage similar  in  its  import  to  the  language  of  other  acts, 
which  have  received  a  practical  construction  by  the  ex- 
ecutive departments  and  by  the  legislature  itself,  it  is 
fair  to  presume  that  the  language  was  used  in  the  later 
act  with  a  view  to  the  construction  so  given  the  earlier. 
In  1877  there  was  passed  (Session  Laws,  1877,  p.  213)  an 
act  "to  provide  for  the  payment  of  bounties  for  the  de- 
struction of  wild  animals  in  the  state  of  Nebraska."  This 
act  provided,  in  brief,  that  any  person  killing  wolves, 
wild  cats,  or  coyotes  within  the  state,  and  presenting  the 
scalps  thereof  to  the  clerk  of  the  county  in  which  the 
same  were  killed,  with  other  proof,  should  be  entitled 
to  a  bounty  of  $1  for  each  of  such  animals  so  killed.  It 
was  provided  that  the  county  clerk  should  issue  a  cer- 
tificate to  the  person  entitled,  and  that  upon  the  same 
being  filed  with  the  auditor,  "said  auditor  shall  draw 
his  warrant  on  the  treasury  of  the  state,  against  the  gen- 
eral fund,  for  the  amount  of  such  certificate,  in  favor  of 
the  person  named  therein  or  his  assignee."  It  has  never 
been  assumed  that  this  act  operated  as  a  continuing  or 
even  a  temporary  appropriation  of  money  wherewith  to 
pay  such  bounties.  Appropriations  to  fulfill  the  purpose 
of  the  act  have  sin<?e  its  passage  been  made  in  certain 
years,  and  in  one  year  at  least,  to-wit,  1889  (Session  Laws, 
1889,  p.  (>11),  the  appropriation  was  made  to  cover  not 
only  future  bounties,  but  outstanding  claims,  the  pre- 
vious legislature  having  failed  to  make  any  appropria- 
tion. It  is  a  matter  of  general  knowledge  that  payments 
of  such  bounties  have  been  made  when  express  appro- 
priations existed,  and  not  at  other  times.  In  1875  (Ses- 
sion Laws,  p.  156)  an  act  w^as  passed  providing  a  bounty 
for  the  discoverer  of  a  vein  of  coal,  and  providing,  also, 
that   warrants   should    be  issued    in   payment   thereof. 
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Once,  at  least,  an  item  for  the  payment  of  such  bounties 
has  been  included  in  the  general  appropriation  bill. 

We  conclude  that  tlie  provisions  of  the  act  in  question 
do  not  make  an  appropriation.  At  most,  they  create  an 
obligation  and  provide  for  the  manner  of  its  satisfaction 
when  appropriation  shall  be  made.  It  was  not  the  in- 
tention of  the  legislature  to  make  an  appropriation  by 
the  act,  and  if  it  had  been  its  intention  so  to  do,  such  ap- 
propriation would  be  void  for  uncertainty  in  amount,  and 
becaoBe  it  transgressed  the  constitutional  limit  of  time. 


Writ  dbnesd. 
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Felied  Jaituabt  7, 1897.    No.  6962. 

Checks:  Pbesentment.  A  customer's  bank  chedc  Is  not  In- 
tended for  circulation  as  a  medium  of  exchange,  and  shonld  he 
presented  for  payment  with  the  dispatch  consistent  with  the  cir- 
cumstances of  the  case  and  the  transaction  of  other  commercial 
business.     {First  Nat.  Bank  of  Wymore  v.  Miller,  87  Neb.,  500.) 

2. :  :  Collection:  Negligence:  Agency.    A  bank  which 

undertakes  the  collection  of  a  customer's  check  Is  guilty  of  negli- 
gence In  sending  It  for  payment  direct  to  the  drawee  b«nk,  pro- 
vided there  is  in  the  same  town  another  bank  in  good  standing. 


: :  Payment:  Notice.    A  bank  receiving  for  collection  a 

customer's  check  is  required  to  pay  the  same  upon  the  receipt 
thereof  during  business  hours,  or  to  promptly  give  notice  of  its 
dishonor  in  order  to  charge  the  drawer  and  indorsers  thereof. 

Held,  from  an  examination  of  the 
(105) 
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evidence,  that  prejudice  to  the  defendant  as  drawer  of  the  check 
which  Is  the  subject  of  controversy  will  be  presumed  from  the 
failure  to  give  notice  of  its  dishonor,  there  being  to  his  credit 
therein  sufficient  funds  for  its  payment,  the  drawee  bank  bavins 
in  the  meantime  become  insolvent. 

6.  County  Treasurers:  Bank  Deposits:  Collateral  Attack.  The  au- 
thority of  a  county  treasurer  to  deposit  for  safe  keeping  in  bank 
the  funds  entrusted  to  his  care  cannot  be  questioned  in  a  strictly 
collateral  proceeding. 

Error  from  the  district  court  of  Saline  county.  Tried 
below  before  HASTixNiis,  J.     Affinm'd. 

The  opinion  contains  a  statement  of  the  case. 

Hastinys  d  Mcdintie,  for  plaintiff  in  error: 

Whether  there  was  due  diligence  in  presenting  the 
■check  for  payment  was  a  question  for  the  jury.  {Johnson 
V.  Missouri  P.  R.  Co.,  18  Neb.,  690;  Atchison  d  N,  R,  Go.  v. 
Bailey,  11  Neb.,  332;  Siovx  City  d  P.  R.  Co.  v.  i<tont,  17 
Wall.  [U.  S.],  657;  Detroit  d  M.  R.  Co.  v.  Van  .Steiiihtrg,  17 
Mich.,  99;  Fox  v.  Spring  Lake  Iron  Co.,  50  N.  W.  Rep. 
[Mich.],  872;  Jncker  v.  Chicago  d  N,  W.  R.  Co.,  8  N.  W. 
Rep.  [Wis.],  862;  Dailry  r.  Linnehan,  40  N.  W.  Rep. 
[Minn.],  250;  Park  v.  (rBrirn,  23  Conn.,  338;  Paine  v. 
Kohl,  14  Neb.,  580.) 

Plaintiff  was  entitled  to  recover  the  amount  claimed 
in  the  petition.  {Frieberg  v.  Cody,  20  N.  W.  Rep.  [Mich.], 
S13;  Nebraska  Nat,  Bank  r.  Logan,  29  Neb.,  278.) 

A  county  treasurer  can  only  pay  (*ounty  obligations  in 
cash.  {Cedar  County  r.  Jcnal,  14  Neb.,  254;  Compiled 
Statutes,  ch.  18,  sees.  91,  92;  State  v.  Keim,  8  Neb.,  67; 
First  Nat.  Bank  r.  Camly,  11  Neb.,  431.) 

F.  I.  Foss  and  W.  R.  Mat  son,  contra: 

Plaintiff  was  bound  to  present  the  check  within  a  rea- 
sonable time.  {Woodruff  r.  Plant,  41  Conn.,  344;  3  Ran- 
dolph, Commercial  Paper,  sec.  1103;  Chitty,  Bills,  333, 
435;  Smith  v.  Janes,  20  Wend.  [N.  Y.],  192;  First  Nat. 
Bank  of  Wymore  v.  Miller,  37  Neb.,  500.) 
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The  Aurora  bank  was  responsible  for  the  negligence 
of  its  agent,  the  drawee.  Bank  of  Western.  (Morse, 
Banks  &  Banking,  sees.  236,  2T1;  National  Bank  of  Paw- 
nee V,  UpraguVj  34  Neb.,  318;  Merchants  Nat.  Bank  v.  Good- 
many  109  Pa.  St.,  422;  Drovers'  Nat.  Bank  v.  AngloAmerwan 
Packing  &  Provision  Co.,  117  111.,  100;  Titus  v.  MecMnics 
Banky  6  Yroom  [N.  J.],  588;  Whitney  r.  Esson,  99  Mass., 
308;  Briggs  v.  Central  Nat.  Bank,  89  N.  Y.,  182;  Charlotte 
Iron  Works  v.  American  E.rchange  Bank,  34  Hun  [N.  Y'.],  26; 
Hyde  v.  First  Nat.  Bank,  7  Biss.  [U.  S.],  156;  ^na  Ins.  Go. 
V.  Alton  City  Bank,  25  111.,  243;  Stacy  v.  Dane  County  Bank, 
12  Wis.,  629;  Fahens  v.  Mercantile  Bankj  23  Pick.  [Mass.],* 
330;   Strong  v.  King,  35  111.,  11.) 

Post,  C.  J. 

This  was  an  action  by  the  Western  Wheeled  Scraper 
Company,  hereafter  called  the  plaintiff,  against  F.  J. 
Sadilek,  hereafter  called  the  defendant,  in  the  district 
court  for  Saline  county.  A  trial  was  had  of  the  issues 
joined  by  the  pleadings,  resulting  in  a  verdict  for  the  de- 
fendant in  accordance  with  the  peremptory  direction  of 
the  court.  A  motion  for  a  new  trial  having  been  over- 
ruled and  judgment  entered  upon  the  verdict  so  rendered, 
the  cause  has  been  removed  into  this  court  for  review 
upon  allegations  of  error  by  the  plaintiff  company. 

Among  the  facts  established  by  the  pleadings  and 
proofs,  and  as  to  which  there  is  no  dispute,  are  the  follow- 
ing, viz. :  On  the  15th  day  of  June,  1891,  a  county  warrant 
was  in  due  form  issued  to  the  plaintiff  for  f 330,  being  the 
amount  of  a  claim  previously  allowed  and  payable  out  of 
the  road  fund  of  Saline  county.  On  the  10th  day  of  Au- 
gust, 1891,  the  plaintiff  company,  whose  place  of  business 
was  in  the  city  of  Aurora  and  state  of  Illinois,  addressed 
to  John  N.  Van  Duyn,  county  clerk  of  said  county,  the 
following  communication: 

"e/o//yi  N.  Van  Duyn,  County  Clerk,  Wilber,  Neb. — Dear 
Sir:  Our  Mr.  Arnett  informed  us  some  time  ago  that 
your  county  had  allowed  our  claim  for  f330.     ♦     ♦     ♦ 
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If  the  warrant  has  been  issued,  we  hereby  authorize  yon 
to  receipt  for  warrant.  If  there  is  money  on  hand  to  pay 
the  warrant,  kindly  send  us  draft  for  the  am't.  If  not 
prepared  to  pay,  please  have  warrant  presented  and  reg- 
istered so  that  it  will  be  paid  in  its  turn.  We  enclose 
bill  herewith.     Yours  truly, 

"Wp:stern  Wheeled  Scraper  Co." 

On  August  12,  1891,  said  warrant  was  by  Mr.  Van 
Duyn,  as  agent  for  the  plaintiff  company,  presented  for 
payment  to  the  defendant  as  county  treasurer  and  in- 
dorsed "Not  paid  for  want  of  funds,"  and  afterward  on 
the  same  day  the  defendant,  as  county  treasurer,  drew  his 
check  to  the  order  of  plaintiff  for  the  sum  of  f330,  upon 
the  Bank  of  Western,  situated  at  the  village  of  Western, 
in  said  county,  and  in  which  he,  as  such  county  treasurer, 
had  then  ample  funds.  Mr.  Van  Duyn,  to  whom  said 
check  was  delivered,  on  the  day  of  its  date,  forwarded  the 
same  to  the  plaintiff,  who  received  it  through  the  mail  at 
Aurora  on  the  14th  day  of  August.  On  the  succeeding 
day,  to-wit,  August  15,  the  check  in  question  was  by  the 
plaintiff  deposited  in  the  Second  National  Bank  of  Au- 
rora, by  which  it  was  on  the  same  day  foi-warded  for  col- 
lection and  returned  to  the  Bank  of  Western.  Said  check 
was  on  the  17th  day  of  August  received  by  the  Bank  of 
Western  and  has  not  been  paid,  although  said  bank  con- 
tinued open  for  the  transaction  of  business  until  August 
19,  on  which  day  it  was  closed  by  order  of  the  state  bank- 
ing board,  and  is  now  insolvent.  The  village  of  West- 
ern is  situated  about  twenty  miles  distant  from  Wilber, 
the  defendant's  home,  and  about  five  hundred  miles  from 
the  city  of  Aurora.  It  has  railroad  and  telegraph  con- 
nection with  both  places  named,  and  there  was  at  the 
date  in  question  another  bank  thereat  in  good  standing. 
In  addition  to  the  foregoing,  it  is  shown  that  the  time 
required  for  the  transmission  of  letters  by  mail  between 
Aurora  and  Western  does  not  exceed  twenty-four  hours, 
from  which  the  inference  necessarily  arises  that  the 
check  forwarded  bv  the  Aurora  bank  on  the  15th  was 
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received  by  the  Bank  of  Western  during  business  hours 
on  the  17th. 

Is  the  defendant  in  this  action  answerable  for  the  loss 
resulting  from  the  failure  of  the  last  named  bank?  We 
think  not  There  is  eminent  authority  for  the  propo- 
sition that  a  bank  which  undertakes  the  collection  of  a 
customer's  check  is  guilty  of  inexcusable  negligence  in 
sending  it  direct  to  the  drawee  bank  instead  of  through 
the  agency  of  a  third  person,  provided  loss  ensue  through 
the  failure  of  such  drawee.  {Merchants  Nat,  Bank  v.  Good- 
man, 109  Pa.  St.,  422;  Drovers  Nat.  Bank  v.  Anglo-American 
Packing  d  Prox^ion  Co,,  117  111.,  100;  Anderson  v.  Rodgers, 
53  Kan.,  542;  Fi7\st  Nat.  Bank  of  Corsicana  v.  City  Nat. 
Bank  of  Dallas,  34  S.  W.  Rep.  [Tex,],  459;  German  Nat. 
Bank  v.  Bums,  12  Colo.,  539;  First  Nat.  Bank  of  Evansville 
V.  Fourth  Nat.  Bank  of  Lmdsville,  6  C.  C.  A.,  183;  1  Daniel, 
Negotiable  Instruments,  sec.  328a.)  The  principle  rec- 
ognized in  the  foregoing  authorities  is  that  no  party, 
whether  a  corporation,  firm,  or  individual,  can,  in  con- 
templation of  law,  be  deemed  a  suitable  agent  to  enforce 
in  behalf  of  another  a  claim  against  itself.  But  inde- 
pendent of  the  rule  there  stated,  the  defendant  was  dis- 
charged in  consequence  of  the  negligence  of  plaintiff's 
chosen  agent,  the  Bank  of  Western.  A  customer's  check 
is,  in  the  first  place,  not  designed  for  circulation  as  a 
medium  of  exchange,  and  should  be  presented  for  pay- 
ment with  the  dispatch  and  diligence  consistent  with  the 
circumstances  of  the  case  and  the  transaction  of  other 
commercial  business.  {First  Nat.  Bank  of  Wyinore  v.  Miller, 
37  Neb.,  500.)  In  the  second  place,  it  was  the  duty  of 
the  drawee  bank  to  promptly  pay  the  check  upon  re- 
ceipt thereof  for  collection,  or  to  give  notice  of  its  dis- 
honor, in  order  to  charge  the  drawer  and  indorsers. 
{Wood  River  Bank  v.  First  Nat.  Bank  of  Omaha,  36  Neb., 
744.)  Time  may  be  necessarj^  it  is  true,  for  the  drawee 
bank  to  examine  its  books  in  order  to  ascertain  the  con- 
dition of  the  drawer's  account,  but  in  the  absence  of  evi- 
dence to  the  contrary  it  will  be  presumc^d  that  the  officers 
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of  the  bank  were  aware  of  the  fact  conclusively  estab- 
lished by  the  record,  viz.,  that  the  defendant  had  therein 
to  his  credit  at  all  times  from  the  12th  to  the  19tli  of 
August,  inclusive  of  both  dates,  ample  funds  for  the 
payment  of  the  amount  called  for.  The  check  was,  there- 
fore, as  held  in  Wood  River  Bank  r.  First  Nat.  Bank  of 
Omaha,  supra,  dishonored  on  the  17th,  and  the  defendant, 
as  drawer,  was  entitled  to  notice  by  the  first  regular 
mail,  on  the  18th.  (3  Kent,  Commentaries,  105;  1  Daniel, 
Negotiable  Instruments,  sec.  1039,  and  cases  cited.)  It 
is  no  answer  to  say  that  the  defendant  is  not  prejudiced 
by  the  neglect  to  give  notice,  since  he  might,  had  he  been 
promptly  advised  of  the  non-payment  of  his  check,  by 
means  of  legal  process  have  anticipated  the  impounding 
of  the  bank  by  the  state,  and  for  the  further  reason  that 
it  is  an  implied  condition  of  the  contract  of  the  drawer 
or  indorser  that  he  shall  be  promptly  notified  of  the  non- 
payment or  non-acceptance  of  the  bill. 

Counsel  for  the  plaintiff  indulge  in  some  criticism  upon 
the  action  of  the  defendant  on  account  of  the  deposit  in 
bank  of  the  county  funds,  and  the  payment  of  the  war- 
rant after  having  been  indorsed  **Not  paid  for  want  of 
funds."  To  the  first  criticism  a  sufficient  answer  is  that 
neither  the  validity  nor  propriety  of  the  defendant's  ac- 
tion in  depositing  the  funds  entrusted  to  his  care  can  be 
questioned  in  this  collateral  proceeding.  The  other  cir- 
cumstance w^hich  is  made  the  subject  of  criticism,  al- 
though not  material  to  the  issues,  is  explained  by  the 
fact  that  the  road  fund,  against  which  plaintiff's  account 
was  chargeable,  was  overdrawn  at  the  date  of  the  war- 
rant, and  that  said  warrant  was,  wath  plaintiff's  knowl- 
edge and  consent,  paid  by  the  defendant  out  of  other 
funds  belonging  to  the  county.  There  is  no  error  in  the 
record  and  the  judgment  is 

Affikmed. 
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Edward  G.  Rylby,  appellee,  v,  Jacob  Sandbaij,    . 
appellant. 

Filed  Jantjabt  7, 1897.    No.  6991. 

Alley:  Notice  op  Existence:  Conflicting  Evidence.  The  evidence 
in  this  case,  although  conflicting,  held  sufficient  to  sustain  the  de- 
cree appealed  from. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Ferguson,  J.    Affirmed. 

Gtorge  A.  Maguey y  for  appellant. 

C  A.  Baldwin^  contra. 

Post,  C.  J. 

This  is  an  appeal  from  the  decree  of  the  district  court 
for  Douglas  county,  the  question  at  issue  being  the  exist- 
ence of  an  alleged  alley  in  block  14,  Walnut  Hill  Addi- 
tion to  the  city  of  Omaha.  Among  the  facts  disclosed  by 
the  pleadings  and  proofs  are  the  following:  Some  time 
during  the  year  1885  the  plaintiff  Ryley,  Edholm,  the  de- 
fendant's grantor,  and  one  Hunt,  being  the  owners  of  a 
tract  or  parcel  of  land  situated  in  the  northeast  corner  of 
said  block,  agreed  to  so  divide  the  same  as  to  make  three 
residence  lots  fifty  feet  in  width,  fronting  on  Lowe  avenue 
on  the  east,  by  two  hundred  and  fifty  feet  in  length. 
Pursuant  to  such  agreement  said  property  was  subdi- 
vided and  subseqAiently  improved  by  the  several  owners. 
The  corner  lot  adjoining  La  Fayette  avenue  on  the  north 
was  allotted  to  Edholm,  the  south  lot,  adjoining  an  alley 
extending  east  and  west  through  said  block,  was  assigned 
to  Hunt,  and  the  inside  or  middle  lot  to  the  plaintiff.  Af- 
terwards said  parties,  being  desirous  of  access  to  their 
property  by  means  of  an  alley  on  the  west  side  thereof^ 
executed  the  following  agreement: 

"Omaha,  Neb., ,  1885. 

"This   agreement,   entered   into   between   the    under- 
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signed,  their  heirs,  executors,  administrators,  and  as- 
signs, witnesseth:  That  whereas  P.  L.  Edholm,  Charles 
G.  Hunt,  and  E.  O.  Eyley  having  negotiated  with  and 
purchased  from  the  Walnut  Hill  Building  Association,  an 
association  legally  and  lawfully  incorporated  in  the  city 
of  Omaha  and  state  of  Nebraska,  three  lots,  to-wit,  lots 
2,  3,  and  4,  in  block  14,  said  Walnut  Hill,  and  the  afore- 
said Edholm,  Hunt,  and  Ryley,  being  in  lawful  and  peace- 
able possession  of  said  real  estate,  do  hereby  covenant 
and  dedicate  the  one  to  the  other,  ten  feet  of  lot  4,  in 
block  14,  to  be  used  by  them  and  their  successors  as  a 
private  alley. 

"In  witness  whereof,  we  have  hereunto  set  our  hands 
and  seals  this  8th  day  of  July,  1886, 

*^Charles  G.  Hunt. 

"P.  L.  Edholm. 

"Ed  G.  Ryley.^' 

The  foregoing  instrument  appears  to  have  been  ac- 
knowledged in  due  form  on  the  8th  day  of  July,  1886,  and 
filed  for  record  on  the  18th  day  of  April,  1891.  It  should 
be  observed  in  this  connection  that  the  description 
therein  employed  has  reference  to  the  original  subdi- 
vision of  the  property  in  question.  It  is  alleged  by  the 
plaintiff  that  upon  the  execution  of  the  agreement  above 
set  out  there  was  a  dedication  in  fact  by  each  party  of 
a  strip  of  ground  ten  feet  in  width  to  the  purpose  therein 
contemplated;  and  the  evidence  in  the  bill  of  exceptions 
tends  strongly  to  prove  that  stables  and  fences  were 
constructed  by  said  parties  on  the  east  Ifne  of  the  alley  so 
laid  out.  That  the  evidence  establishes  a  sufficient  dedi- 
cation as  against  Edholm  and  Himt  is  a  proposition  not 
controverted  on  this  appeal.  It  is,  however,  asserted  by 
the  defendant  that  he  acquired  title  by  purchase  from 
Edholm,  without  notice,  actual  or  constructive,  of  the 
plaintiff's  claim  in  the  premises.  The  deed  through 
which  defendant  claims  title  bears  date  of  March  9,  1887, 
and  Avas  filed  for  record  March  19,  1887,  or  more  than 
four  years  previous  to  the  filing  for  record  of  the  agree- 
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ment  aforesaid.  There  is,  accordingly,  no  foundation 
for  the  contention  that  tlie  defendant  had  constructive 
notice  of  the  plaintiff's  rights.  The  evidence  bearing 
upon  the  question  of  actual  notice  is  conflicting,  al- 
though, in  our  judgment,  ample  to  sustain  the  finding 
adverse  to  the  defendant,  and  the  decree  perpetually  en- 
joining him  from  obstructing  said  alley  or  interfering 
with  the  plaintiff's  use  or  enjoyment  thereof  will  be  af- 
firmed. 

Decree  affirmed. 


Floyd  Harshman  v.  William  A.  Kosb.  i  m  na 

JVr    245 

Feled  January  7, 1897.    No.  6973. 

1.  Assault  and  Battery:  Damages:  PLEADma.  It  is,  in  a  clyll  action 
for  assault  and  battery,  unnecessary  to  specially  allege  such  dam- 
ages as  are  the  necessary  and  usual  consequence  of  the  act  com- 
plained of. 


:  :  .  A  petition  charging  the  defendant  with  un- 
lawfully beating  and  wounding  the  plaintiff  on  the  head  with  a 
pitchfork  whereby  he»  plaintiff,  "was  wounded  and  is,  and  for  a 
long  time  will  be,  sick,  and  has  suffered,  and  will  suffer,  great 
bodily  pain  and  discomfort,"  states  a  cause  of  action  for  such 
physical  and  mental  suffering  as  is  the  natural  and  proximate  re- 
sult of  the  wrong  so  alleged.  (American  Water-Works  Co.  v,  Dough- 
erty, 37  Neb.,  373.) 


:   Justification.    One  who  has  commanded  an  intruder  to 

leaye  his  premises  Is  authorized  to  use  such  means  as  may  be 
reasonably  necessary  to  enforce  his  command.  But  if  in  so  doing 
he  exceed  the  bounds  of  reasonable  force  he  will  be  guilty  of  an 
assault 

:  :  Verdict  for  Plaintiff:  Evidence.    Evidence  ex- 


amined, and  held  to  sustain  the  Judgment  of  the  district  court. 

Error  from  the  district  court  of  Cass  county.    Tried 
below  before  Chapman,  J.    Affirmed. 

Wooley  d  Oibsorij  for  plaintiff  in  error 

A.  N.  Sullivan  and  J.  E.  DouglaSj  contra. 
12 
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Post,  C.  J. 

Rose,  the  defendant  in  error,  recovered  judgment 
against  the  plaintiff  in  error,  Harshman,  in  the  district 
court  for  Cass  county  on  account  of  an  alleged  assault 
and  battery.  In  the  proceeding  by  means  of  Avhich  said 
judgment  is  presented  to  this  court  for  review  especial 
prominence  is  given  to  those  assignments  which  chal- 
lenge the  sufficiency  of  the  petition  below  as  a  basis  for 
the  recovery  of  other  than  the  special  damage  therein 
alleged,  to-wit,  f8  expended  for  medical  attendance  in 
consequence  of  the  assault  charged.  The  petition  as- 
sailed, which  is  very  brief,  is  here  set  out,  omitting  cap- 
tion and  formal  parts:  "On  the  3d  day  of  August,  1891, 
in  Cass  county,  and  state  of  Nebraska,  he,  the  defendant, 
unlawfully  made  an  assault  upon  the  plaintiff  and  him, 
the  said  plaintiff,  did  then  and  there  beat,  wound,  and 
ill  treat  by  striking  plaintiff  several  blows  on  the  head 
with  a  pitchfork;  that  plaintiff  thereby  was  woundi^d 
and  is,  and  for  a  long  time  will  be,  sick,  and  has  suffercnl 
and  still  suffers  great  bodily  pain  and  discomfort  from 
said  wounds;  that  plaintiff  was  disabled  thereby  from 
attending  to  his  business  for  more  than  two  weeks  there- 
after; that  in  the  treatment  and  necessary  care  of  said 
wound  he  has  been  compelled  to  pay  for  physician's  serv- 
ices the  sum  of  $8;  that  he  has  been  injured  in  the 
premises  in  the  sum  of  ?1,000.''  It  is  in  an  action  for 
assault  and  battery  necessary  to  specially  allege  such 
damages  only  as  the  law  does  not  presume  to  be  the 
necessary  or  usual  consequence  of  the  act  complained  of. 
(2  Greenleaf,  Evidence,  sec.  89;  1  Chitty,  Pleading,  p- 
428;  1  Kinkead,  Code  Pleading,  sec.  221;  2  Ency.  of  PI. 
&  Pr.,  862.)  Tested  by  the  rule  thus  stated,  the  plaintiff 
below  was  entitled  to  recover  for  such  physical  and  men- 
tal suffering  as  was  the  natural  and  proximate  result  of 
the  wrong  complained  of,  and  was  not  restricted  to  the 
damage  alleged.  {American  Water-Work^  Co.  v.  Dougherty^ 
37  Neb.,  373.) 
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The  only  otlier  assignment  requiring  notice  is  that 
which  relates  to  the  fifth  instruction  given  on  the  court's 
own  motion.  It  is  argued  that  certain  expressions 
therein  employed  are  unwarranted  by  the  evidence,  and 
also  misleading,  because  intimating  to  the  jury  that  the 
plaintiff  below  was  lawfully  upon  the  premises  of  the 
defendant  where,  it  is  alleged,  the  assault  Avas  com- 
mitted.  But  the  instruction,  if  erroneous,  is  error  with- 
out prejudice,  even  assuming  the  plaintiflf  to  have  been  a 
trespasser  at  the  time  of  the  assault  The  defendant's 
version  of  the  affair  appears  from  a  single  question  and 
answer,  viz.:  "Q.  What  then  occurred?  A.  I  was  at 
work  on  my  place  and  he  (plaintiflf)  came  and  asked  me 
for  the  scraper.  I  told  him  that  I  had  no  scraper  for 
him  and  told  him  to  get  off  my  place.  I  cannot  relate  all 
the  words  that  passed  betAveen  us.  Anyway  I  ordered 
him  to  get  off  my  place  and  he  said  that  he  did  not  have 
to.  He  was  on  the  north  side  of  the  stack  and  as  he  said 
that,  I  jumped  over  the  stack  and  inin  to  where  he  was 
and  struck  him  over  the  head  with  my  fork.  His  hoi'se 
then  turned  and  I  hit  him  over  the  back."  One  who  haa 
commanded  an  intruder  to  leave  his  premises  is  au- 
thorized to  use  such  means  as  may  be  reasonably  neces- 
sary to  enforce  his  commands.  He  must  not,  however, 
in  so  doing  exceed  the  bounds  of  reasonable  force,  else  he 
will  be  guilty  of  an  assault.  {Everton  v.  Esgate,  24  Neb.^ 
235;  2  Wharton,  Criminal  Law  [10th  ed.],  sec.  624;  2  Am, 
&  Eng.  Ency.  of  Law  [2d  ed.],  p.  984.)  We  do  not  hesitat(^ 
to  assert  as  a  proposition  based  upon  the  defendant's  own 
testimony  that  the  striking  of  the  plaintiff  on  the  head 
with  a  pitchfork  upon  the  simple  refusal  of  the  latter  to 
leave  his,  defendant's,  premises,  was  an  act  of  violence 
wholly  unwarranted  by  the  circumstances  of  the  case^ 
It  follows  from  this  view  of  the  record  that  the  question 
whether  the  plaintiff  was  a  trespasser  at  the  time  of  the 
injury  charged  is  foreign  to  the  real  issue  presented. 

Judgment  affirmed. 
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James  CJhappell,  appellant,  v.  William  H.  Smith  bt 
AL.,  Impleaded  with  Michigan  Savings  &  Loan 
Association,  appellee. 

Filed  Januaby  7, 1897.    No.  7468. 

Stipulation  as  to  Effect  of  Appeal:  Interest:  Jttdgmeztt.  Held,  Frooi 
an  examination  of  the  record,  that  the  decree  complained  of  Li 
warranted  by  the  judgment  of  this  court  on  a  former  appeal  and 
agreement  of  parties  made  pending  such  appeal. 

Appeal  from  the  district  court  of  Sheridan  county. 
Heard  below  before  Bartow,  J.    Affirmed. 

Allen  G.  Fislier^  for  appellant. 

Albert  W.  Crites^  contra. 

Post,  C.  J. 

This  is  an  appeal  by  the  plaintiff  from  so  much  of  a 
decree  of  the  district  court  for  Sheridan  county  as  al- 
lows interest  ui>on  the  amount  due  the  Michigan  Savings 
&  Loan  Association,  pending  an  appeal  by  the  latter  from 
the  original  decree  of  foreclosure.  The  proceeding  as 
instituted  by  the  plaintiff  was  to  enforce  a  mechanic's 
lien  for  labor  and  material  furnished  in  the  erection  of 
a  certain  building  in  the  village  of  Hay  Springs,  in  said 
county.  A  decree  was  in  due  time  entered,  by  which  the 
equities  of  the  plaintiff  and  the  several  defendants  were 
determined  and  from  which  the  Michigan  Savings  & 
Loan  Association  prosecuted  an  appeal  to  this  court 
The  appeal  thus  taken  resulted  in  an  order  so  modifying 
the  decree  below  as  to  give  the  mortgage  of  the  appellant 
priority  over  the  lien  of  the  plaintiff,  and  remanding  the 
cause  with  direction  to  determine  the  equities  of  the  par- 
ties affected,  in  accordance  with  the  opinion  therein  filed. 
(See  Chappcll  v.  Smithy  40  Neb.,  579.)  The  district  court, 
as  we  infer  from  the  briefs  of  counsel,  upon  the  entry  of 
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a  second  decree  awarded  interest  in  favor  of  the  appellee 
association  upon  its  mortgage  debt,  from  the  date  of  the 
original  finding,  to  which  the  plaintiff  excepted,  and 
which,  as  already  intimated,  is  the  ground  of  complaint 
on  this  appeal.  By  agreement  of  parties  the  jproperty 
which  was  the  subject  of  controversy  was  sold  pending 
the  formed  appeal  and  the  sale  thereof  confirmed  as 
per  stipulation,  without  prejudice  to  the  rights  of  the 
appellant  therein  named,  the  proceeds  of  such  sale, 
amounting  to  $1,500,  being  returned  into  court  for  distri- 
bution in  accordance  with  the  final  decree  in  the  cause. 
It  is  argued  that  the  second  decree  is  erroneous  (1)  be- 
cause the  property  in  question  was  purchased  by  the 
savings  and  loan  association  through  its  trustee,  John  B. 
Ck>rliss;  (2)  because  said  association  having  acquired  title 
to  the  property,  by  means  of  its  supersedeas  undertaking, 
prevented  enforcement  of  other  liens  thereon  during  the 
pendency  of  its  appeal.  It  is  not,  according  to  our  under- 
standing of  the  record,  necessary  to  pursue  the  subject 
by  inquiring  what  would  have  been  the  equities  of  the 
parties  in  the  absence  of  the  stipulation  to  which  refer- 
ence has  been  made.  It  is  suflGicient  for  the  purpose  of 
the  case  actually  presented  that  the  parties  in  interest 
expressly  stipulated  for  the  sale  of  the  property  and 
confirmation  thereof,  notwithstanding  the  supersedeas 
undertaking  of  the  defendant  association;  that  such  sale 
should  be  without  prejudice  to  the  rights  of  any  party 
to  appeal  from  the  original  decree;  and  that  any  party 
to  such  decree  might  purchase  the  property  and  re(*eive 
a  deed  therefor.  It  was  by  said  agreement  further  re- 
cited that  the  intention  thereof  was  "to  substitute  the 
proceeds  of  such  sale  for  the  property  affected  by  the 
decree  and  to  hold  said  proceeds  in  court  until  the  pri- 
orities of  the  parties  and  their  rights  thereto  respectively 
may  be  finally  determined."  The  necessary  inference 
from  the  record  is  that  the  defendant  association,  as 
purchaser  of  the  mortgaged  property,  advanced  the  full 
consideration  therefor  in  cash,  and  that  as  such  pur- 
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chaser  its  relation  to  the  plaintiff  and  its  co-defendants 
is  that  of  a  stranger  to  the  decree.  The  rights  of  the 
parties  were,  according  to  their  agreement,  unaffected  by 
llie  sale  of  the  property  pending  the  appeal,  and  it  is  not 
apparent  to  us  in  what  manner  the  plaintiflf  as  the  holder 
of  a  subordinate  lien  can  be  prejudiced  by  a  finding  and 
<lecree  in  favor  of  the  defendant  association  for  the 
amount  admitted  to  be  due  by  the  terms  of  its  mortgage. 
Nor  is  the  fact  that  the  plaintiff  was  prevented  from 
enforcing  its  lien  pending  the  appeal  to  this  court  at  all 
material,  since  the  liability  of  the  defendant  association 
therefor  as  the  appellant  is  measured  by  the  terms  of  the 
supersedeas  undertaking  given  by  it. 

Decree  affirmed. 


Ashland  Land  &  Live  Stock  Company  v.  EiiEVBN 
Woodford. 

Filed  January  7, 1897.    No.  6933. 

Trial:  Counter-Claim:  Pleading.  WTiere.  to  a  counter-claim  well 
pleaded,  the  plaintiff  Interposes  no  reply,  a  verdict  in  his  favor  In 
excess  of  the  amount  claimed  In  his  petition,  less  the  amount  of 
such  counter-claim,  should  be  set  aside  as  unsupported  by  the 
pleading. 

Error  from  the  district  court  of  Saunders  county. 
Tried  below  before  Bates,  J.    Reversed. 

Simpson  &  SornborgeTj  for  plaintiff  in  error, 

O.  C.  Tarpvnningj  contra. 

Post,  O.  J. 

The  defendant  in  error,  Woodford,  as  plaintiff  in  the 
district  court  for  Saunders  county,  alleged  as  his  cause 
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of  action  against  the  Ashland  Land  &  Live  Stock  Com- 
pany, plaintiff  in  error  herein,  a  lease  for  one  hundred 
acres  of  land  in  said  county  during  the  year  1891.  It 
was  provided  by  said  lease,  a  copy  of  which  is  set  out  in 
the  pt^tition  below,  that  the  proceeds  of  the  grain  and 
liay  jjrown  upon  said  premises  to  the  amount  of  $250 
should  be  and  remain  the  property  of  the  lessor,  and  that 
the  crops  in  excess  of  the  rents  so  reserved  should  be- 
long to  the  lessee,  who  was  to  have  the  use  and  occupancy 
of  the  building  situated  upon  the  premises  during  the 
term  of  the  lease.  It  was  further  alleged  as  a  cause  of 
action  that  the  defendant  company,  during  the  existence 
of  said  lease,  without  the  plaintiff's  consent,  entered 
said  premises  and  earned  away  and  converted  to  its  own 
use  corn  grown  thereon  of  the  value  of  $40.50;  that  the 
defendant  negligently  permitted  its  cattle  to  trespass 
upon  said  premises  during  the  said  term  and  injure  the 
crops  growing  thereon,  to  the  plaintiff's  damage  in  the 
sum  of  |50;  that  the  defendant  was  indebted  to  the 
plaintiff  for  four  tons  of  hay  grown  upon  said  premises 
of  the  agreed  value  of  $12;  and  that  the  plaintiff  was 
indebted  to  the  defendant  in  the  sum  of  $1.50  on  account 
of  board  furnished  the  servants  of  the  latter  in  the  year 
1891.  Accompanying  the  petition  was  a  prayer  for  judg- 
ment in  the  amount  of  the  several  items  above  enumer- 
ated, to-wit,  $104.  The  answer  admitted  the  execution 
of  the  lease  set  out  and  denied  the  other  material  allega- 
tions of  the  petition.  There  was  also  a  counter-claim,  in 
which  the  account  between  the  parties  waB  thus  stated: 

"Eleven  Woodford, 

"To  THE  Ashland  Land  &  Live  Stock  Co, 

Dr. 
To  interest  in  crop  for  1891,  as  per  agreement.  .$250  00 
To  money  advanced  per  check ^^  ^^ 

$264  00 
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Or. 

By  214  bushels  corn 955  90 

By  51  tons  hay 153  25 

By  error  in  number  of  acres  described  in 

lease 9  50 

1218  65 

"Balance,  for  which  judgment  was  de- 
manded    945  35" 

To  the  counter-claim  so  made  there  was  no  reply; 
hence  the  statement  of  the  account  therein  must  be  taken 
as  true.  If  we  add  to  the  sum  with  which  the  plaintiff 
is  there  credited  the  full  amount  claimed  in  his  petition, 
to-wit,  f  104,  we  find  he  was  entitled  to  a  credit  of  {322.05 
and  that  he  was  chargeable  with  the  sum  of  f 264.  He 
was,  in  other  words,  according  to  the  most  favorable  con- 
struction of  the  pleadings,  entitled  to  judgment  in  the 
sum  of  158.65  only,  whereas  a  verdict  was  returned  in 
his  favor  for  the  full  amount  claimed,  upon  which  judg- 
ment was  subsequently  entered  over  the  objection  of  the 
defendant  company. 

The  foregoing  statement  renders  unnecessary  an  ex- 
amination of  the  other  assignments,  particularly  in  view 
of  the  fact  that  they  present  questions  of  practice  only 
and  it  is  not  apparent  that  the  determination  thereof 
would  materially  assist  the  district  court  in  a  second 
trial  of  the  cause.  The  judgment  complained  of  being 
unsupported  by  the  pleadings,  the  cause  is  reversed  and 
remanded  for  further  proceedings  in  the  district  court. 

Reversbd. 
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Habbison  H.  Blodgett  y.  State  of  Nebhaska« 

Filed  Januabt  1, 1897.    No.  8465. 

1.  bdletment  and  Information:  Objections.  A  motioa  or  objection 
directed  to  an  indictment  or  information  as  a  whole  will  be  oTer- 
mled  unless  applicable  to  eacb  count  thereot 


S.  :  Dupucfty:  Attorneys:  Malpractice:  Contempt.   A  charge 

of  malpractice  against  an  attorney  and  counselor  at  law  may  be 
joined  with  a  prosecution  for  a  contempt  ot  court  where  both 
charges  involve  a  single  transaction. 

8.  Contempt:  Finding:  Review.  A  finding  without  a  judgment  in  a 
summary  prosecution  for  contempt  of  court  will  not  be  reviewed 
by  means  of  proceedings  in  error. 

4.  Indictment  and  Information:  Test  of  Sufficiency.  The  test  by 
which  to  determine  the  sufficiency  of  an  indictment  is  whether 
enough  remains  after  rejecting  all  unnecessary  averments  thereof 
to  satisfy  the  requirements  of  the  statute. 

fi. :  Remedy  of  Accused.  The  remedy  of  the  accused  in  an  in- 
dictment or  information  is  by  plea  and  not  by  motion  to  strike  un- 
necessary and  immaterial  allegations. 

Error  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Hall,  Holmes,  and  Cornish,  JJ. 
Modified. 

James  E.  Philpotty  for  plaintiff  in  error. 

A.  8.  Churchilly  Attorney  General^  George  A.  Daffy  Deputy 
Attorney  Oeneraly  and  W.  H.  Woodward^  Comity  Attorney^ 
for  the  state. 

Post,  C.  J, 

The  plaintiff  in  error  was  prosecuted  in  the  district 
court  for  Lancaster  county  by  means  of  an  information 
presented  by  the  county  attorney,  in  which  he  is  by  the 
first  count  charged  with  a  constructive  contempt  of  court, 
in  the  willful  attempt  to  hinder  the  due  administration 
of  justice  in  a  proceeding  pending  before  said  court,  and 
by  a  second  count  thereof  with  malfeasance  as  an  at- 
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torney  and  counselor  at  law  under  the  provisions  of  sec- 
tion 6,  chapter  7,  Compiled  Statutes,  entitled  "Attorneys." 
The  allegations  of  the  first  count  which  are  deemed  ma- 
terial to  the  present  inquiry  are,  in  substance,  as  follows: 
The  plaintiff  in  error,  on  the  24th  day  of  October,  1895, 
being  the  defendant  in  an  action  then  pending  and  on 
trial  in  said  court,  in  which  the  Lincoln  Savings  Bank 
was  plaintiff,  willfully  conspired  with  one  Wenzel  to 
corrupt  certain  jurors  previously  impaneled  and  sworn 
to  try  the  issues  in  said  cause;  that  pursuant  to  such  con- 
spiracy, and  with  the  knowledge  and  procurement  of  the 
plaintiff  in  error,  said  Wenzel  approached  one  of  the 
jrrors  so  engaged  in  the  trial  of  said  cause  and  with 
mon(\v  furnished  for  such  purpose  by  the  plaintiff  in 
error  treated  said  juror  to  intoxicating  liquors,  and  at 
said  time  requested  him,  the  said  juror,  to  "stand  for 
Blodgett,"  meaning  thei-eby  that  said  juror  should  in 
said  cause  endeavor  to  secure  a  verdict  favorable  to  the 
plaintiff  in  error.  The  second  count  differs  from  the  first 
in  one  respect,  viz.:  the  plaintiff  in  error  is  therein  de- 
scribed as  an  attorney  and  counselor  at  law%  engaged  in 
the  practice  of  his  profession  in  the  courts  of  this  state, 
and  it  is  charged  that  the  acts  above  enumerated  were 
done  by  him  as  such  attorney  and  counselor  at  law,  with 
intent,  corruptly,  to  influence  and  deceive  the  district 
court  in  the  disposition  of  the  cause  above  mentioned. 
Upon  the  filing  of  said  information  the  plaintiff  in  error, 
who  had  in  the  meantime  been  arrested  in  obedience  to  a 
capiat  issued  by  order  of  court,  was,  on  his  own  request, 
allowed  time  within  which  to  plead  thereto.  He  subse- 
quently interposed  motions  to  strike  portions  of  each 
count,  and  to  quash  each  count  of  the  information,  on  the 
ground  of  misjoinder,  which  motions  were  in  turn  over- 
ruled, as  were  also  demurrers  to  the  several  counts,  lie 
thereupon  filed  an  answer  denying  seriatim  the  material 
allegations  of  the  information,  and  demanding  that  he 
be  discharged  and  the  proceeding  against  him  dismissi^d, 
which  motion  was  likewise  overrTiled.     Having  refused 
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to  plead  further,  a  plea  of  not  guilty  was  entered  by  order 
i)f  court,  which  was  followed  by.  a  hearing  and  general 
finding  of  guilty  as  to  each  count  of  the  information, 
upon  which  judgment  was  entered  disbarring  the  accused 
from  practice  as  an  attorney  and  counselor  before  the 
district  court  for  the  third  judicial  district,  and  commit- 
ting him  to  the  custody  of  the  sheriff  until  payment  of 

the  cost  of  prosecution,  taxed  at  $ . 

In  this  proceeding  to  review  the  judgment  thus  ren- 
dered we  will,  for  convenience,  first  notice  the  assign- 
ments which  present  the  refusal  to  dismiss  the  informa- 
tion upon  the  filing  of  the  answer  to  which  reference  has 
been  made.  It  has  been  held  that  in  all  prosecutions  for 
contempt  arising  out  of  proceedings  in  common  law 
actions,  or  which  are  cognizable  by  courts  of  law  as  dis- 
tinguished from  courts  of  equity,  the  answer  of  the  ac- 
cused unequivocally  denying  the  alleged  contemptuous 
act,  unless  committed  in  facia  cwi<Vj  is  conclusive  in  his 
favor.  (4  Eney.  of  PI.  &  Pr.,  p.  795,  and  cases  cited.) 
But  the  applicability  of  that  rule  to  our  practice  is  a 
question  not  presented  by  this  record,  since  the  motion 
was  directed  to  the  information  as  a  whole  and  not 
merely  to  the  charge  of  contempt.  The  argument  of  the 
plaintiff  in  error,  so  far  as  it  relates  to  this  branch  of  the 
case,  appc  ars  to  rest  upon  the  assumption  that  a  proceed- 
ing for  the  disbarment  of  an  attorney  is  in  effect  a 
prosecution  for  contempt  of  court,  and  governed  by  the 
rules  of  practice  incident  thereto.  The  fact  that  a  con- 
temi)t  may  and  in  practice  frequently  has  been  held  to 
be  sufficient  ground  for  disbarment  has  no  doubt  led  to 
some  confusion  upon  the  subject,  although  the  source  of 
juriFdiction  in  the  two  classes  of  cases,  as  well  as  the  end 
to  be  subserved  by  the  respective  proceedings,  is  essen- 
tially different.  A  contempt  by  a  licensed  attorney  may, 
and  indeed  frequently  does,  constitute  grounds  for  dis- 
barment, but  it  by  no  means  follows  that  cause  for  dis- 
barment, of  necessity,  amounts  to  a  contempt.  The  dis- 
tinction between  the  two  proceedings  is  thus  correctly 
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stated  by  the  supreme  court  of  Colorado:  ^The  purpose 
of  proceedings  for  contempt  and  those  for  disbarment^ 
and  the  powers  and  duties  of  courts  in  connection  there- 
with, must  not  be  confused.  The  former  may  be  termed 
a  police  regulation  or  power  for  the  protection  of  the 
court  from  present  direct  interference  and  annoyance  in 
a  trial  or  proceeding  taking  place  before  it;  the  latter 
is  intended  to  protect,  generally,  the  administration  of 
justice,  to  save  the  legal  profession  from  degradation  by 
unworthy  membership,  and  to  guard  the  interests  of  liti- 
gants against  injury  from  those  entrusted  with  their  legal 
buh'inpss.  The  power  to  act  in  connection  with  the  former 
is  lodged  in  the  court  before  or  against  whom  the  offense 
is  committed;  authority  to  proceed  in  the  latter  is  pos- 
sesj^ed  exclusively  by  the  tribunal  authorized  to  grant 
licenses  admitting  to  the  profession;  the  former  is  pun- 
ished by  fine  or  imprisonment,  and  in  many  instances  the 
proceeding  is  summary  and  largely  ex  parte;  the  sole 
penalty  in  connection  with  the  latter  is  a  prohibition 
from  practicing  in  courts  of  record,  and  this  judgment 
can  only  be  entered  upon  notice  of  the  charge  pn*ferred 
and  a  full  hearing  in  defense;  ample  time  for  preparation 
being  given  and  all  legitimate  defenses  being  allowed 
and  considered."  {People  v.  Grcew,  7  Colo.,  244.)  What- 
ever might  have  been  the  merits  of  the  objet  tion  had  it 
been  confined  to  the  charge  of  contempt  alone,  it  was,  as 
directed  to  the  information  as  a  whole,  not  well  taken^ 
and  the  order  overruling  it  is  accordingly  free  from  error. 
Much  has  been  said  in  argument  respecting  the  joinder 
of  the  proceeding  for  disbarment  with  the  prosecution  for 
contempt  We  are,  however,  unable  to  perceive  any  sub- 
stantial objection  to  the  practice  complained  of.  There 
was,  it  should  be  observed,  no  motion  or  request  for  an 
order  requiring  the  county  attorney  to  elect  between  the 
two  counts  of  the  information.  Where  two  or  more  dis- 
tinct felonies,  arising  out  of  different  transactions,  are 
charged  in  the  same  indictment  or  information,  the  prose- 
cutor will,  on  motion  of  the  accused,  be  required  to  elect 
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upon  which  he  will  proceed.  Such  objection  must,  how- 
ever, be  made  before  trial  and  verdict,  otherwise  it  will 
be  waived.  {Thompson  v.  People,  4  Neb.,  524;  Aiken  v. 
StatCy  41  Neb.,  263.)  But  the  information  in  this  case  is, 
we  think,  free  from  the  vice  imputed  to  it.  Where  differ- 
ent criminal  acts  constitute  parts  of  the  same  transac- 
tion, they  may  be  joined  in  the  same  indictment  or  count 
thereof.  "There  are,?  as  said  in  Aiken  v.  State,  mpra^ 
"many  illustrations  of  this  rule,  among  which  are  burg- 
lary and  larceny.  It  is  permissible  to  charge  a  burglary 
only,  as  that  the  accused  broke  and  entered  with  intent 
to  steal  property,  and  also  a  larceny,  as  that  he  then  and 
there  stole  the  property  described;  and  such  an  indict- 
ment will  sustain  a  conviction  for  either  of  the  crimes  so 
charged."  If  we  concede,  for  the  purpose  of  this  dis- 
cussion, that  the  inhibition  against  the  joinder  of  distinct 
offenses  is  applicable  to  summary  proceedings  of  the 
character  here  involved,  it  by  no  means  follows  that  there 
is  in  this  instance  a  transgression  of  the  rule  stated.  It 
is,  on  the  contrary,  obvious  that  the  two  counts  refer  to 
the  same  transaction,  of  which  the  district  court  might 
have  taken  cognizance  whenever  brought  to  itg  attention 
by  information  or  otherwise.  And  the  statement  in  the 
second  count  of  the  plaintiff  in  error's  character  as  an 
attorney  and  counselor  at  law  is,  we  have  no  doubt,  per- 
missible under  the  rule  recognized  in  Aiken  v.  State,  41 
Neb.,  263.  But  the  objection  is,  at  this  time,  without 
force  for  another  reason.  Although  the  finding  appar- 
ently includes  both  counts  of  the  information,  the  judg- 
ment is  responsive  to  the  second  count,  and  the  penalty 
imposed  is  that  prescribed  by  section  6,  chapter  7,  Com- 
piled Statutes,  viz. :  The  disbarment  of  the  accused  as  an 
attorney  and  counselor  at  law.  The  record,  therefore, 
so  far  as  it  relates  to  the  alleged  contempt,  unaffected  by 
the  charge  of  malfeasance  as  an  attorney,  like  that  of  a 
verdict  without  a  final  judgment,  cannot  be  made  the 
subject  of  a  review  by  means  of  a  petition  in  error. 

The  remaining  questions  relate  to  the  refusal  of  the  dis- 
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trict  court,  on  the  motion  of  the  plaintiff  in  error,  to 
strike  portions  of  the  information.  To  set  out  at  length 
the  allegations  assailed  would  result  in  the  unwarranted 
prolonging  of  this  opinion.  They  are,  it  may  be  conceded, 
matters  of  detail  only,  unnecessary  in  the  statement  of 
the  offenses  sought  to  be  charged,  and  which  should  be 
rejected  as  mere  surplusage.  Unnecessary  minuteness 
of  description  may  operate  to  the  prejudice  of  the  prose- 
cution, since  no  allegation,  necessary  or  unnecessaiy,  de- 
scriptive of  that  which  is  legally  essential  to  the  charge  of 
the  indictment  can  be  rejected  as  surplusage."  (1  l^ishop, 
Criminal  Trocedure,  sec.  485.)  But,  in  general,  unneces- 
sary averments  in  an  indictment  or  infonuation  "may  be 
treated  as  mere  waste  material,  to  pass  unnoticed,  and 
having  no  legal  effect  whatever."  (1  Bishop,  Criminal 
Procedure,  sec.  478.)  The  test  by  which  to  determine  the 
sufficiency  of  an  indictment  is  "whether  enough  remains 
after  the  rejection  of  all  redundant  matter  to  satisfy  the 
requirement  of  the  hnv."  And  the  remedy  of  the  ac- 
cused is,  in  every  such  case,  by  plea,  and  not  by  motion 
to  strike  the  unnecessary  averments. 

The  attorney  general  has,  it  should  be  stated,  expressed 
a  doubt  of  the  jurisdiction  of  the  district  court  to  commit 
plaintiff  in  error  for  nou-imyment  of  costs.  The  theory 
upon  Avhich  the  court  acted  in  the  imposition  of  that  part 
of  the  i)enalty  is  not  apparent  from  the  record  or  briefs 
of  counsel.  We  are  satisfied,  therefore,  without  pursu 
ing  the  subject,  to  so  modify  the  judgment  as  to  award 
execution  for  taxable  costs,  in  accordance  with  the  stat- 
ute above  cited.  The  judgment  as  thus  modified  will  be 
affirmed. 

Judgment  accordingly. 
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Embrt  M.  Stenberg  bt  al.  y.  State  of  Nebraska,  ex 
REL.  Charles  B.  Keller  et  al. 

Filed  Januaby  7, 1897.    No.  828L 

1.  Counties:  Fboposition  to  Sell  Public  Grounds:   Election.    The 

requirements  of  section  30,  article  1,  chapter  18,  Compiled  Statutes,, 
in  regard  to  the  proportion  of  votes  which  must  have  been  cast  in 
favor  of  a  proposition  submitted  at  an  election,  to  work  its  adop- 
tion, held  applicable  to  the  submission  of  a  proposition  to  sell  the 
public  grounds  of  a  county. 

2.  Statutes:  Repeal:  Construction.    It  is  a  settled  rule  of  construc- 

tion in  this  state  that  a  simultaneous  repeal  and  re-enactment  of  a 
statute  or  section  thereof,  in  terms  or  in  substance,  is  a  mere  af- 
firmance of  t^e  original  and  not  a  repeal  thereof  in  the  strict  or 
constitutional  sense  of  the  word.  State  v,  Bernis,  45  Neb.,  724,  fol- 
lowed. 


: : .    The  act  passed  during  the  legislative  session 

of  1887  entitled  "An  act  to  amend  section  23  of  an  act  entitled  'An 
act  concerning  counties  and  county  oflftcers,*  approved  March  1, 
A.  D.  1879,"  did  not  repeal  the  succeeding  section  24  of  the  act  of 
1879,  as  dependent  upon  section  23;  neither  did  it  repeal  section  24 
by  implication.  (Session  Laws,  1887,  p.  350,  ch.  26.) 

Counties:  Proposition  to  Sell  Public  Grounds:  Result  of  Elec- 
tion: County  Board.  The  determination  of  whether  or  not  the 
proposition  to  sell  the  public  grounds  of  the  county  received  the 
required  number  of  votes  to  work  its  adoption,  was  not  a  matter 
for  the  official  determination  of  the  county  board.  The  authority 
to  make  the  sale  depended  upon  it  appearing  from  the  abstract  of 
the  votes  made  during  the  official  canvass  of  the  returns  of  the 
election  and  filed  with  the  county  clerk  that  in  favor  of  the  propo- 
sition the  requisite  number  of  votes  had  been  cast.  As  no  official 
finding  of  the  board  which  attempted  the  sale  was  necessary,  the 
action  of  the  county  board  which  subsequently  entertained  and 
passed  upon  the  claim  of  purchasers  at  the  sale  for  repayment  of 
the  consideration,  the  claim  being  based  on  the  void  character  of 
the  sale  for  lack  of  authority  in  the  commissioners  to  make  it,  did 
not  involve  a  review  or  reversal  of  the  finding  of  the  former  board. 


:  :  :  .    The  question  of  the  title  to  the  land 

attempted  to  be  sold  by  the  commissioners,  and  the  validity  of  the 
conveyance  or  deed,  were  but  incidental  to  the  main  one  of  the 
validity  of  the  sale  and  must  follow  its  decision,  hence  were  not  so 
involved  in  the  consideration  and  adjudication  of  the  claim  before 
the  commissioners  as  to  present  the  question  of  their  effect  on  the 
Jurisdiction  to  hear  and  pass  thereon. 
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6.  ConTeyance  of  Public  Land:  Ck>Li.ATE&AL  Attack.    Cfreen  v.  Barker, 
47  Neb.,  934,  distinguished. 


7. :  CoxTNTY  BoABDS.    The  conclusions  announced  in  the  former 

opinion,  Stenberg  v.  State,  48  Neb.,  299,  including  the  adherence  to 
the  doctrine  of  Douglas  County  v.  Keller,  43  Neb.,  635,  approved  and 
reannounced,  but  need  not  be  here  restated. 

Eeheabing  of  case  reported  in  48  Neb.,  299.  Reaf- 
firmed. 

William  D.  Beckett  and  Read  &  Beckett^  for  plaintiffs  in 
error. 

Charles  B.  Keller  and  Charge  W.  Doane^  contra. 

Harrison,  J. 

George  W.  Doane  and  Charles  B.  Keller  filed  a  claim 
against  the  county  of  Douglas  to  recover  a  sum  of  money 
which  they  alleged  they  had  paid  the  county  in  consider- 
ation of  the  sale  to  them  of  certain  real  estate  by  the 
county  or  its  commissioners;  alleging  further  that  the 
attempted  sale  was  of  none  effect,  for  lack  of  authority 
in  the  commissioners  to  make  it,  hence  the  vendees  had 
received  no  consideration  for  the  money  paid  and  de- 
manded its  repayment.  The  claim  was  rejected  by  the 
county  commissioners,  from  which  action  an  appeal  was 
duly  perfected  to  the  district  court,  where,  as  the  result 
of  issues  joined  and  a  trial  thereof,  the  claimants  were 
awarded  judgment.  The  proceedings  in  the  cause  in  the 
district  court  were  reviewed  in  error  proceedings  in  this 
court  and  the  conclusions  reached  announced  in  an 
opinion  written  by  Post,  J.,  in  Douglas  County  v.  Keller^ 
43  Neb.,  635,  and  in  which  opinion  appears  a  statement 
of  the  facts  deemed  suificient  for  a  due  understanding  by 
the  reader  of  the  discussion  therein  made  of  the  subject- 
mattei's  involved.  As  a  result  of  the  hearing  in  this 
court  the  judgment  of  the  trial  court  was  affirmed,  and 
after  the  mandate  of  this  court  had  been  forwarded  and 
entered  in  the  district  court,  an  application  to  that  court 
for  the  issuance  of  a  peremptoi-y  mandamus  ordering  the 
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county  board  to  take  such  action  as  would  result  in  a 
warrant  being  drawn  and  issued  in  favor  of  tlie  parties 
entitled  thereto  in  lieu  of  and  for  the  payment  of  the 
jnd<rment  and  costs.  The  writ  of  mandamus  was  ordered 
to  issue  and  the  respondents  in  the  action,  the  county 
commissioners  of  Douglas  county,  presented  the  case  to 
this  court  for  review,  the  result  being  an  affirmance  of 
the  decision  of  the  district  court.  The  discussion  of  the 
<lTiestions  presented  and  the  decisions  of  them  were  em- 
bcMlied  in  an  opinion  prepared  by  Norval,  J.,  in  Stcnberrj 
t\  f^tate^  48  Neb.,  299.  A  motion  for  rehearing  on  behalf 
of  the  unsuccessful  parties  was  filed  and  sustained,  and 
the  case  has  been  again  argued  and  submitted.  In  the 
former  opinion  a  statement  of  the  facts  was  made,  which 
for  convenience  of  reference  w^e  will  here  reproduce: 

"The  county  of  Douglas,  being  the  owner  of  160  acres 
of  land,  which  had  been  purchased  and  w^as  used  as  a. 
poor  farm,  its  board  of  county  commissioners  adopted  a 
resolution  submitting  to  the  voters  of  the  county  for  their 
adoption  or  rejection  the  proposition  to  sell  a  part  of  the 
poor  farm  and  with  the  proceeds  build  a  countj-  hospital. 
This  question  was  voted  upon  at  the  general  election  held 
in  said  county  November  2, 1886,  and  much  less  than  one- 
half  and  but  little  over  one-third  of  the  total  vote  polled 
in  said  county  at  said  election  was  cast  in  favor  of  said 
proposition,  although  it  received  more  than  two-thirds  of 
all  the  votes  cast  on  the  question.  In  February,  1887, 
the  east  fifty  acres  of  the  poor-farm  tract  was  subdivided 
into  lots  and  blocks  and  platted  as  an  addition  to  tV? 
city  of  Omaha,  In  the  following  April,  Charles  B.  Keller 
and  George  W.  Doane  purchased  from  the  county,  at  pub- 
lic auction,  three  of  the  lots  for  $4,950.  One-third  of  the 
purchase  money  was  paid  in  cash,  and  for  the  balance 
they  gave  to  the  county  their  three  promissory  notes,  ag- 
gregating $3,300,  and  secured  the  same  by  mortgage  upon 
the  lots  at  the  same  time  the  county  commissioners  exe- 
cuted to  the  purchasers  a  warranty  for  said  lots.  Subsi^- 
quently  Kelfer  and  Doane  paid  two  of  the  notes  and 
13 
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likewise  paid  the  taxes  upon  the  lots  purchased  by  them, 
including  taxes  levied  by  the  city  of  Omaha  for  street 
improvements.  The  other  note  remains  wholly  unpaid. 
In  April,  1892,  Keller  and  Doane  filed  with  the  county 
commissioners  a  verified  itemized  account  or  claim  foi- 
the  sums  paid  by  them  for  said  lots  and  for  taxes,  ant* 
demanded  a  return  of  the  money  thus  paid,  on  the  ground 
that  the  deed  was  void  for  lack  of  authority  on  the  part 
of  the  commissioners  to  execute  the  same.  The  demand 
was  refused,  the  claim  was  rejected  and  disallowed,  and 
an  appeal  was  prosecuted  to  the  district  court,  where  in 
May,  1898,  the  judgment  in  question  was  entered  in  favor 
of  Keller  and  Doane.  The  latter  has  assigned  his  inter- 
est therein  to  the  relator,  the  Merchants  National  Bank 
of  Omaha.  It  is  also  shown  by  the  record  that  tbere  are 
available  funds  in  the  treasury  of  Douglas  county  suffi- 
cient to  pay  off  and  discharge  said  judgment." 

Of  the  sections  of  the  statute  in  force  at  the  time  in 
relation  to  the  subject-matter  of  the  sale  of  the  public 
ground  was  one  numbered  30,  in  relation  to  the  submis- 
sion of  the  proposition  to  sell  to  a  vote  of  the  electors 
of  the  county  (see  chapter  18,  entitled  "Counties  and 
County  Officers,''  Compiled  Statutes,  1887),  which  reads 
as  follows:  "If  it  appears  that  two-thirds  of  the  votes 
cast  are  in  favor  of  the  proposition,  and  the  require- 
ments of  the  law  have  been  fully  complied  with,  the 
same  shall  be  entered  at  large  by  the  county  board  upon 
the  book  containing  the  record  of  their  proceedings,  and 
they  shall  then  have  power  to  levy  and  collect  the  special 
tax  in  the  same  manner  that  the  other  county  taxes  are 
collected.  Propositions  thus  acted  upon  cannot  be  re- 
scinded by  the  county  board."  It  is  stated  by  counsel  for 
plaintiffs  in  eiTor  that  in  the  opinion  in  the  case  of  DoiKjla.^ 
County  i\  Keller,  43  Neb.,  (>43,  a  doubt  was  expressed  as 
to  whether  the  section  just  quoted  was  applicable  to  an 
election  on  the  subject  of  the  sale  of  the  public  grounds. 
What  was  said  in  that  opinion  in  regard  to  section  30 
was  as  follows:  "It  is  not  clear  from  the  language  of  the 
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sections  which  follow  whether  the  provisions  of  section 
30,  requiring  an  affirmative  vote  of  two-thirds  of  the 
electors  voting  at  such  election,  applies  to  propositions 
for  the  sale  of  public  property,  or  whether  it  relates  ex- 
clusively to  the  authority  for  imposing  such  special  taxes 
as  are  contemplated  by  law.  But  that  question  is  not 
necessarily  involved  in  this  controversy,  since  it  is  not 
seriously  contended  that  less  than  a  majority  of  the  vot- 
ers could  authorize  the  sale  by  the  county  of  its  public 
property/'  It  will  be  noticed  that  it  is  stated  that  it 
"is  not  clear  from  the  language  of  the  section,"  etc., 
which  is  undoubtedly  true,  as  the  application  of  the  sec- 
tion to  an  election  on  the  question  of  the  sale  of  the 
public  land  is  far  from  beiui;  clearly  apparent  from  the 
language  employed.  But  Avliat  followed  the  statement 
in  the  opinion  in  regard  to  the  doubt  renders  it  clear  that 
what  was  observed  in  reference  to  it  was  but  a  passing 
thought  by  the  writer,  made  arguendOy  and  without  fur- 
ther or  other  weight,  as  the  applicability  of  the  section 
was  not  involved  or  being  considered. 

Counsel  have  reviewed  at  some  length  the  course  of 
legislation  on  the  subjects  involved  in  portions  of  chap- 
ter 18,  to  which  we  have  referred,  prior  to  and  resulting 
in  the  establishing  in  force  the  several  sections  on  the 
subject  of  the  submissions  of  various  propositions  by  the 
county  board  to  a  vote  of  the  electors,  and  urge  that  it 
becomes  apparent  that  it  is  not  only  doubtful  whether 
the  provisions  of  section  30  apply  to  an  election  on  the 
question  of  a  sale  of  public  grounds,  but  it  is  a  verity  that 
they  do  not.  The  precise  question  here  mooted  was  un- 
der consideration  by  this  court  in  the  case  of  State  v. 
Anderson^  26  Neb.,  517,  and  it  was  announced:  "The  lan- 
guage of  section  30  of  part  1,  chapter  18,  of  the  (^Jompiled 
Statutes,  held  to  require  a  number  of  votes  equal  to  two- 
thirds  of  all  the  votes  cast  upon  any  one  question,  or  for 
all  of  the  candidates  for  any  one  officre  voted  for,  or  to  be 
filled  at  the  election  at  which  is  submitted  a  question  of 
selling  the  public  grounds  or  buildings  of  a  coTinty,  to  be 
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cast  in  favor  of  such  proposition,  in  order  to  the  adoption 
of  such  proposition."  An  examination  of  the  legislation 
upon  the  subjects,  and  of  the  sections  in  force  at  the 
time  of  the  transactions  herein  involved,  leads  us  to 
the  conclusion  that  the  doctrine  of  State  v.  Anderson  is 
correct,  and  it  is  therefore  approved  and  followed. 

It  is  contended  for  plaintiffs  in  error  that,  in  the  first 
enactments  by  the  legislatures  upon  the  subject  of  the 
sale  of  the  public  grounds  of  the  county  by  the  county 
commissioners,  the  requirement  that,  before  any  sale 
could  be  made,  it  should  be  authorized  by  a  vote  of  the 
electors  of  the  county,  always  appeared  as  a  proviso  in 
the  section  in  w-hich  the  powers  generally  of  the  com- 
missioners were  specified,  w^hich  is  true,  and  that  in  the 
laws  passed  in  1873  it  appeared  as  an  independent  sec- 
tion, numbered  15  (it  is  now  numbered  24);  that  although 
at  all  times  since  the  change  it  has  been  numbered  as  a 
section  of  the  statutes,  it  has  retained  its  character  of  a 
proviso,  a  limitation  of  the  grant  made  by  the  preceding 
section  to  which  it  refers  and  has  referred  in  terms,  and 
that  a  repeal  of  the  section  containing  the  grant  would 
carry  with  it  the  proviso.  It  may  be  said  that  when  the 
change  was  effected  and  the  portion  of  the  section  which 
placed  a  limitation  on  the  general  grant  was  separated 
and  numbered  and  made  a  distinct  portion  of  the  act,  it 
lost,  at  least  technically,  if  not  in  substance,  its  pro- 
visional character.  It  contained  an  allusion  in  direct 
terms  to  the  sale  mentioned  in  the  preceding  section,  but 
was  a  separate  part  of  the  act.  During  the  legislative 
session  of  1887  section  23  of  chapter  26,  which  contained 
the  enumeration  of  the  powers  of  the  county  commission- 
ers, was  passed,  of  which  the  portion  we  need  notice 
was  as  follows:  "The  county  boards  of  the  several  coun- 
ties shall  have  powder:  ♦  ♦  ♦  Third — To  make  all 
orders  respecting  the  property  of  the  county,  to  keep  the 
county  buildings  insured,  to  sell  the  public  grounds  or 
buildings  of  the  county  and  purchase  other  property  in 
lieu  thereof,"  etc.,  was  the  subject  of  amendment,  and  in 
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the  amendatory  act  there  appeared  immediately  after  the 
word  "thereof  the  following:  ^^Provided,  That  said  county 
boards  may,  if  they  deem  it  for  the  best  interests  of  the 
county  to  sell  county  property  upon  such  terms  of  credit 
as  shall  by  resolution  of  said  county  boards  be  deter- 
mined upon;  Provid-ed  further ^  That  such  deferred  pay- 
ments shall  be  for  not  more  than  two-thirds  of  the  pur- 
chase price,  the  same  to  be  secured  by  a  note  or  notes, 
and  a  first  mortgage  upon  the  property  so  sold,  said  de- 
ferred payments  to  draw  not  less  than  six  (6)  per  cent 
interest  per  annum  from  date  until  paid,  said  interest 
to  be  paid  annually.  Said  county  boards  shall  also  have 
the  power  to  sell  or  negotiate,  without  recourse  upon  the 
county,  said  notes  and  mortgage  so  by  them  taken;  Pro- 
videdy  The  same  shall  not  be  sold  for  less  than  par  value 
including  accrued  interest."  There  being  no  other  or 
further  changing  in  the  wording  of  the  section  of  the 
statute,  it  being,  except  what  we  have  last  quoted,  a  re- 
enactment  of  the  section.  The  title  of  the  amendatory 
act  (see  Session  Laws,  1887,  chl  26)  was  as  follows:  "An 
act  to  amend  secrtion  twenty-three  (23)  of  an  act  entitled 
*An  act  concerning  counties  and  county  officers,'  approved 
March  1,  A.  D.  1879."  Section  2  thereof  reads  as  follows: 
"All  acts  or  parts  of  acts  in  conflict  herewith  are  hereby 
repealed."  The  whole  intent  and  purpose  of  the  amend- 
ment of  section  23  was  to  allow  a  sale  to  be  made  on 
credit.  It  was  not  the  intention  to  in  any  manner  or  to 
any  extent  change  the  grant  of  power,  either  to  enlarge 
or  extend  it,  except  in  the  particular  just  noted,  but  to 
continue  the  law  in  force  as  it  was,  to  add  to  it  no  more 
than  appeared  in  the  proviso  in  regard  to  credit  to  be 
allowed  purchasers.  The  amendatory  act  was  oth endwise 
but  a  literal  re-enactment  of  the  section,  retaining  its 
number  and  arrangement  and  number  of  subdivisions, 
in  which  were  respectively  stated  the  specific  grants  of 
powers,  and  was  clearly  intended  to  continue  it  in  force 
uninterruptedly  and  was  not  in  a  strict  or  proper  sc^nse  a 
repeal.     {State  v.  Wish,  15  Neb.,  448;    State  v.  Be  mis,  45 
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Neb.,  724.)  There  was  no  inconsistency  between  the  sec- 
tions of  the  statute  as  amended  and  section  24,  nor  were 
they  in  any  sense  or  degree  repugnant  or  in  conflict. 
Further,  we  think  it  clearly  appears  from  a  consideration 
of  the  scope  and  purpose  of  the  amendment,  the  manner 
in  which  it  was  made,  and  the  terms  employed  in  the 
repealing  clause  of  the  amended  section,  that  it  was  the 
evident  intention  of  the  legislators  not  to  repeal  section 
24,  but  to  retain  it,  and  we  are  satisfied  it  was  not  re- 
pealed. The  continued  existence  of  section  24,  while  not 
of  the  questions  presented,  was,  in  the  course  of  the  de- 
cision, recognized  in  State  v.  Andcrsoriy  supra,  and  also  in 
Douglas  Coxmty  v.  Keller,  supra,  in  which  it  was  held: 
"The  provision  of  section  24,  chapter  18,  Compiled  Stat- 
utes, that  county  boards  shall  not  sell  the  public  grounds 
of  any  county  without  having  first  submitted  the  question 
to  the  electors  thereof,  is  mandatory  and  an  express  limi- 
tation upon  the  powers  of  the  several  counties." 

In  the  brief  of  counsel  for  plaintiff  in  error  on  motion 
for  reliearing  appeared  the  following  statements  of  prop- 
ositions which  it  was  desired  to  urge:  "The  county  board, 
as  an  administrative  body,  has  no  power  to  say  that  a 
deed  of  the  county,  valid  upon  its  face,  is  void,  and  it  has 
no  power  to  audit  a  claim  against  the  county  based  upon 
the  alleged  invalidity  of  such  a  deed  prior  to  any  adju- 
dication that  it  is  invalid."  "The  county  board,  as  an 
administrative  body,  had  no  power  to  review  and  reverse 
the  opinion  and  proceedings  of  a  prior  board  in  and 
about  the  sale  of  the  lots  in  Douglas  addition."  In  the 
brief  on  rehearing  it  was  observed:  "Stated  generally, 
the  only  question  in  this  case  is,  did  the  county  board  of 
1892  have  jurisdiction  to  hear  and  determine  the  issues 
involved  in  the  controversy  between  Keller  and  Doane 
and  the  county  of  Douglas?"  In  argument,  several  points 
were  discussed,  all  of  them,  however,  connected  with  and 
bearing  more  or  less  directly  upon  the  main  issues.  As 
we  now  view  the  matters  in  dispute,  they  all  hinge  upon 
the  settlement  of  one  or  two  main  propositions,  the  most 
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important  of  which  is  whether  the  commissioneps,  when 
they  attempted  to  make  the  sale  of  the  public  grounds, 
had  authority  or  power  so  to  do.  In  opening  the  discus- 
sion of  this  branch  of  the  case  we  will  first  say  that,  as 
we  gather  the  real  substance  of  the  cause  of  action,  this 
being  mooted  to  some  extent  in  argument,  it  was  to  re- 
cover the  money  from  the  county,  for  the  payment  of 
which  there  was  in  fact  no  consideration,  because  for  the 
sale  of  some  proi>erty  to  the  claimants  there  had  existed 
no  authority  in  the  commissioners,  hence  the  sale  was 
void  and  of  none  effect.  That  an  action  at  law  may  be 
maintained  in  a  case  of  this  nature,  when  the  property 
sold  and  attempted  to  be  conveyed  was  real  estate,  is 
sustained  in  Clark  v.  Saline  County,  9  Neb.,  516;  Argenti 
r.  City  of  San  Francisco,  KJ  Cal.,  282;  Pimental  v.  City  of 
San  FrandscOj  21  Cal.,  362;  McCracken  v.  City  of  San  Frafi- 
ciscOj  16  Cal.,  620;  Orogan  v.  City  of  San  Francisco^  18  Cal., 
590.  The  power  of  county  commissioners  generally  to 
sell  lands  or  public  grounds  of  the  county  was  conferred 
by  the  i)ortions  of  section  23  of  the  statute  hereinbefore 
quotedy  but  it  was  so  limited  and  restricted  in  the  suc- 
ceeding section,  24,  hereinbefore  set  out  in  terms,  that 
it  never  could  become  operative  or  be  exercised  as  to  any 
of  such  property  until  the  special  authority  was  vested  by 
a  vote  of  the  electors  of  the  county.  A  submission  of 
the  proposition  to  such  vote,  the  manner  of  submission, 
notice  to  be  given,  etc.,  are  all  provided  in  other  sections 
to  which  we  have  alluded,  also  the  requisite  number  of 
votes  to  carry  it  is  prescribed,  as  we  have  seen  in  section 
30,  which  we  have  discussed  herein.  There  is  another 
section  of  the  statutes  on  the  subject  involved,  which  to 
our  mind,  in  view  of  the  conditions  developed  in  the  case 
•t  bar,  must  play  quite  an  important  part  in  its  final 
adjudication,  viz.,  section  29,  which  reads  as  follows:  "At 
the  time  specified  in  such  notice  a  vote  of  the  qualified 
electors  shall  be  taken  in  each  precinct,  at  the  place  des- 
ignated in  such  notice.  The  votes  shall  be  received  and 
returns  thereof  made,  and  the  same  shall  be  canvassed 
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by  the  same  officers  and  in  the  same  manner  as  required 
at  each  general  election."  It  is  a  part-  of  the  duties  in  a 
canvass  of  the  votes  cast  at  an  election  that  abstracts 
be  made  showing  the  number  of  votes  and  how  cast,  etc., 
which  are  preserved  in  the  office  of  the  county  clerk. 
Such  an  abstract  is  an  official  showing  of  the  facts  re- 
quired by  law  to  be  set  forth  therein,  including  the  num- 
ber of  votes  cast  for  or  against  any  candidate  for  office 
or  proposition  before  the  voters  at  such  election.  That 
abstract  of  the  canvass  of  tbe  votes  cast  on  the  proposi- 
tion submitted  to  the  voters  of  Douglas  county  as  to 
whether  the  county  commissioners  should  be  empowered 
to  sell  the  lands  of  the  county,  out  of  the  purported  gale 
of  which  this  controversy  arose,  furnished  complete  in- 
formation, from  which,  when  viewed  in  the  light  of  sec- 
tion 30  of  the  law  in  which  the  proportion  of  the  votes 
necessary  to  carry  the  proposition  was  speciflcally  ascer- 
tained and  stated,  the  fate  of  the  proposition,  and  whether 
adopted  or  not,  would  appear  with  mathematical  cer- 
tainty, leaving  nothing  open  for  doubt,  quibble,  or  in- 
vestigation. The  fact  would  there  be  shown, — ^would  ex- 
ist. It  is  clear  that  the  statute  did  not  contemplate  an 
official  finding  or  d(*termination  of  the  county  board  on 
the  subject  of  whether  the  proposition  had  carried  or  not. 
No  such  task  was  required  of  them  or  committed  to  their 
consideration;  their  only  duty  was  to  enter  the  fact  on 
their  records  Avhich  appeared  from  the  official  canvass. 
(See  Compiled  Statutes,  1887,  ch.  18,  sec.  30.)  If  they 
made  an  entry  contrary  to  the  reality  as  it  appeared  from 
the  abstract  of  voters,  it  did  not  constitute  an  official  find- 
ing or  decision,  and  would  not  bind  any  one  or  confer  any 
l)ower  on  them  to  sell  the  land  described  in  the  propo- 
sition on  which  the  electors  voted.  This  must  come  to 
them  from  the  actual  existence  of  the  fact  that  the  requi- 
site number  of  votes  had  been  cast  for  the  proposition,  to 
carry  it,  as  shown  in  the  record  of  the  votes.  (/>/>o/t 
Count  If  V.  Field,  111  U.  S.,  92;  Miller  v,  City^of  AmMeidam, 
43  N.  E.  Bep.  [N.  Y.],  632.)     There  was  no  official  finding 
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or  determination  of  the  county  board  in  respect  to  the 
Totes  polled  and  the  result  of  the  election,  consequently 
the  board  which  entertained  jurisdiction  and  passed  upon 
the  claim  of  Keller  and  Doane  was  not,  in  so  doing,  called 
upon  to  review  or  reverse  any  decision  of  a  former  board. 
The  want  of  authority  or  power  of  the  eommissionera 
arose  from  the  lack  of  the  requisite  number  of  votes  to 
work  the  adoption  by  the  i>eople  of  the  proposition  sub- 
mitted, and  this  appeared  from  the  abstract  or  record  of 
the  votes,  and  the  attempt  of  the  commissioners  to  make 
the  sale  was  but  an  assumption  of  authority  in  the  prem- 
ises on  their  part  and  the  acts  performed  in  furtherance 
thereof  were  void,  and  no  title  to  the  property  ever  passed 
to  the  purchasers.  That  the  supposed  conveyance  of  the 
land  was  void  and  of  none  effect  and  that  no  title  passed 
were  but  incidents  of,  and  subsidiary  to,  the  main  issue,. 
and  when  the  sale  was  proved  void  for  want  of  authority 
in  the  commissioners,  and  so  adjudicated,  the  incidental 
matters  fell  with  it;  hence  there  was  no  ♦covemiu^  ques- 
tions or  issues  of  the  validity  of  the  conveyance,  or  in- 
quiry in  regard  to  the  title  to  real  property  which  could 
militate  against  the  jurisdictio4  of  the  board  to  pass  upon 
the  merits  of  the  claim. 

It  is  insisted  that  the  doctrine  announced  by  this  court 
in  the  opinion  in  the  case  of  Qreen  v.  Barker,  47  Neb.,  934^ 
wherein  it  was  said:  "Where  property  has  been  conveyed 
under  the  provisions  of  the  act  of  congress  of  May  22, 
1844,  which  may  be  termed  the  'Townsite  Act'  (see  5  W 
8.  Statutes  at  Large,  657),  by  the  United  States  to  the 
corporate  authorities  of  a  town  or  city,  or  a  trustee  des- 
ignated by  law,  a  deed  executed  by  the  trustee  or  the 
party  authorized  by  law  to  make  the  transfer,  evidences 
the  determination,  by  the  party  executing  it,  that  all  the 
preliminary  steps  have  been  taken  and  necessary  require- 
ments complied  with,  and  that  the  person  to  whom  the 
deed  runs  is  the  one  entitled  to  receive  it,  and  the  ques- 
tion of  the  validity  of  the  deed  cannot  be  litigated  in  a 
collateral  proceeding," — is  applicable  and  governing  in 
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the  case  at  bar,  and,  on  the  other  hand,  that  the  two 
cases  are  clearly  distinguishable  and  unlike.  We  incline 
to  the  latter  view.  In  the  case  of  Qreen  v.  Barker  there 
was  in  adjudication  the  right  to  make  a  collateral  attack 
upon  a  deed  duly  executed  by  a  party  in  whom  the  power 
to  dispose  of  the  land  conveyed  was  fully  vested  by  law, 
and  in  whom  further  rested  the  powder  to  examine  and 
determine  the  rijjht  of  the  party  applicant  for  or  de- 
mandant of  a  conveyance  to  the  proi>erty,  to  so  demand 
and  receive  the  conveyance  and  title,  to  settle  whether 
any  such  party  had  performed  the  acts  or  made  the  pay- 
ments which  by  law  constituted  a  consideration  for  the 
(conveyance  to  him, — a  question  of  whether  there  had 
been  an  irregular  or  mistaken  exercise  of  a  fully  vested 
power  or  authority.  In  the  case  at  bar  it  was  not  a 
query  as  to  any  irregularity  or  mistake  in  the  exercise 
of  an  existing  power,  but  the  authority  itself  was  denied; 
the  power  to  act  was  controverted,  which  presented  an 
issue  for  settlement  entirely  different  from  that  raised 
by  the  facts  in  Ch'een  v.  Barker,  47  Neb.,  934. 

We  have  now  noticed  and  disposed  of  the  main  ques- 
tions argued  on  the  rehearing.  There  were  some  others, 
the  disposition  of  which  turn  upon  and  must  follow  that 
of  those  directly  settled;  also  some  which  were  disposed 
of  in  the  former  opinion  and  with  the  discussion  and 
settling  of  which  at  that  time,  on  further  examination, 
we  are  entirely  satisfied,  and  will  content  ourselves  at 
this  time  by  signifying  our  approval.  It  follows  that  we 
adhere  to  the  conclusions  announced  in  the  former  opin- 
ion and  that  the  judgment  of  the  district  court  is 


Bbaffirmed. 
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Douglas  County  v.  Charles  B.  Keller  ht  al. 

Filed  January  7, 1897.    No.  I 


Counties:  Void  Sale  of  Land:  Purchase  Money.  Tlie  Bottlement  oi 
the  questions  presented  in  this  case  is  governed  by  the  ooncIusionB 
stated  in  the  case  of  Stenherg  v.  State,  50  Neb.,  127. 

Rehearing  of  case  reported  in  48  Neb.,  317.  Beaf- 
firmed. 

William  D.  Beckett  and  Read  &  Beckett^  for  plaintiff  in 
error. 

Charles  B.  Keller  and  George  W.  Doatiey  contra. 

Harrison,  J. 

There  was  a  judgment  in  the  district  court  for  claim- 
ants in  this  case,  on  an  appeal  from  the  action  of  the 
county  board  of  Douglas  county,  on  a  claim  of  Charles 
B.  Keller  and  others  presented  against  the  county,  which, 
in  error  procet^dings  to  this  court,  was  affirmed.  (See 
Douglas  County  v.  Keller^  43  Neb.,  635.)  A  motion  was 
afterwards  filed  in  behalf  of  the  county  to  set  the  judg- 
ment aside,  which,  on  hearing,  was  overruled.  To  review 
such  ruling  error  was  prosecuted  for  the  county,  and  on 
presentation  here  the  judgment  of  the  lower  court  was 
affirmed  (see  Douglas  County  v.  Keller^  48  Neb.,  317),  and 
on  motion  a  rehearing  was  granted,  pursuant  to  which, 
in  the  regular  course,  the  case  has  been  again  submitted. 
As  this  case  presents  the  same  points  for  settlement  as 
have  been  determined  in  the  case  of  Stenberg  v.  State^  50 
Neb.,  127,  following  the  conclusions  therein,  the  judg- 
ment herein  must  be 

Reaffirmed. 
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Abraham  Lauder  v.  State  of  Nebraska. 


60  140|  Piled  January  7, 1897.    No.  8630. 


1«  Criminal  Law:  Inbtbuctions:  Record  fob  Review.  Error  in  the 
refusal  to  give  a  proffered  instruction  must  affirmatively  appear 
from  an  inspection  of  the  entire  record;  and  if  a  case  is  presented 
on  a  transcript  unaccompanied  by  a  bill  of  exceptions,  and  there 
may  have  been  a  possible  state  of  the  facts  disclosed  by  the  evi> 
dence  which  would  have  warranted  such  refusal,  the  assignment 
of  error  must  be  overruled. 

2.  Motion  for  New  Trial:  Jurisdiction  of  Judge.  A  Judge  of  the  dis- 
trict court,  within  his  own  judicial  district,  has  jurisdiction  to  and 
may  hear  and  determine  a  motion  for  new  trial  in  a  case  wherein 
the  judge  of  another  district  presided  during  the  trial,  but,  before 
the  hearing  of  the  motion  for  new  trial,  has  ceased  to  preside. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Norris,  J.    Affirmed. 

The  opinion  contains  a  statement  of  the  facts. 

Lee  S.  Estelle^  for  plaintiflf  in  error: 

The  instruction  requested  by  defendant  below  was  erro- 
neously refus^ed.  (State  v.  ^yiJJi'uhs,  28  Atl.  Kep.  [Vt], 
327;  Baccio  v.  People,  41  N.  Y.,  205;  Higgins  v.  People,  58 
N.  Y.,  377.) 

The  motion  for  a  new  trial  could  not  lawfully  be  heard 
before  a  judge  other  than  the  one  who  presided  at  the 
trial.  {Olnm  r.  State,  5  N.  W.  Rep.  [Wis.],  829;  Manhat- 
tan, A.  d  B.  R.  Co.  V.  Keeler,  32  Kan.,  163;  Bans  v.  Sicinglet/y 
22  Pac.  Rep.  [Kan.],  716.) 

A.  8.  Churchill,  Attorney  Gener^al,  and  George  A.  Day, 
Deputy  Attorney  General,  for  the  state. 

Harrison,  J. 

July  12,  1895,  an  information  was  filed  in  the  district 
court  and  by  the  county  attorney  of  Douglas  county,  in 
which  the  plaintiflf  in  error  was  charged  with  the  crime 


Vol.60]  JANUARY  TEEM,  1897.  141 


Lauder  v.  State. 


of  assault  with  intent  to  commit  rape.  In  the  due  course 
<:f  the  proceedings  in  the  case  he  was  arraigned,  entered 
a  plea  of  not  guilty,  was  accorded  a  trial,  as  a  result  of 
which  he  was  by  the  jury  adjudged  guilty,  and,  subse- 
quent to  the  consideration  and  overruling  of  a  motion 
for  a  new  trial  filed  in  his  behalf,  was  sentenced  to  im- 
prisonment in  the  penitentiary  for  a  term  of  fifteen  years. 

One  of  the  alleged  errors  assigned  and  urged  in  this 
court  is  that  the  trial  court  refused  to  give  an  instruction 
requested  by  plaintiff  in  error,  in  the  following  language: 
''You  are  instructed  that  you  should  take  into  considera- 
tion the  delay  of  bringing  prosecution,  and  the  fact  that 
Emma  Anderson  did  not  make  complaint  herself,  or 
cause  it  to  be  done/^  The. argument  here  is  directed  to 
the  proposition  that  it  was  error  to  refuse  to  inform  the 
jury  that  the  delay  in  instituting  the  prosecution  was  an 
act  for  their  consideration.  The  information,  as  we  have 
before  stated,  was  filed  July  12,  1895,  and  the  crime  was 
alleged  to  have  been  committed  September  15,  1894. 
Whether  this  instruction,  viewed  generally,  was  one 
proper  to  be  given  in  criminal  actions  of  the  nature  of  the 
one  at  bar,  we  need  not  now  determine.  There  might 
have  existed  a  condition  of  the  facts,  as  disclosed  by  the 
evidence,  as  applicable  to  which  its  giving  would  not 
have  been  proper,  but  there  is  no  bill  of  exceptions  in  the 
record,  hence  th(»  ;  vidence  is  not  before  us;  and  if  the 
instruction  might  have  been  correct  and  applicable  to 
some  state  of  the  facts,  we  cannot  say  that  there  was  not 
evidence  which  made  the  refusal  to  read  it  without  error. 
If  there  was  error  in  the  denial  of  the  request  to  give 
the  instruction,  it  must  affirmatively  appear  from  the 
entire  record.  (Willis  v.  State^  27  Neb.,  98;  Oltmanns  v. 
Findlayy  47  Neb.,  289.) 

Hon.  W.  F.  Xorris,  judge  of  the  eighth  judicial  district, 
presided  at  the  trial  of  the  case,  acting  for  and  as  one  of 
the  judges  of  the  fourth  judicial  district  The  verdict  of 
the  jury  was  adverse  to  the  plaintiff  in  error  and  a  mo- 
tion on  his  part  for  a  new  trial  was  duly  filed.     When 
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this  motion  was  called  for  hearing  Judge  Norris  had 
ceased  to  preside  over  the  court,  and  Judge  C.  R  Scott, 
of  the  fourth  judicial  district,  was  then  on  the  bench,  who 
heard  the  motion  for  a  new  trial  and  acted  upon  it,  with 
the  cesult  we  have  hereinbefore  stated.  It  is  urged  that 
it  was  error  for  Judge  Scott  to  hear  and  dispose  of  the 
motion  for  new  trial;  that  none  other  than  the  trial  judge 
is  competent  to  or  can  intelligently  pass  upon  the  ques- 
tions raised  by  such  motions.  We  will  first  notice  the 
fact  that  no  objection  was  made  at  the  time  to  the  hear^ 
ing  of  the  motion  by  Judge  Scott,  and  there  was  no  re- 
quest or  demand  that  Judge  Norris  be  called  upon  to  be 
present  and  hear  the  motion.  From  all  that  appears  of 
record,  the  plaintiff  in  error  was  willing  that  the  matter 
should  be  submitted  to  Judge  Scott  for  his  decision,  and 
not  having  complained  there,  plaintiff  in  error  should 
not  be  heard  to  object  now.  But,  passing  to  the  main 
question.  Judge  Scott  was  one  of  the  judges  of  the  fourth 
judicial  district,  wherein  the  case  was  tried  and  the  mo- 
tion was  for  hearing,  and  had  jurisdiction,  was  fully 
authorized  and  empowered  to  hear  and  determine  this  or 
any  matter  then  pending  in  the  courts  of  the  district, 
(^xcept  such  as  he  might  be  disqualified  by  law  from  hear- 
ing; and  that  he  heard  and  ruled  on  the  points  raised 
by  the  motion  for  a  new  trial  in  the  present  case,  in  its 
then  existing  condition  as  disclosed  by  the  record  here, 
was  not  error.  We  acknowledge  the  full  force  of  the  ar- 
guments of  counsel  for  plaintiff  in  error  on  this  point, 
and  have  examined  the  decisions  cited  in  support  of  the 
doctrine  for  which  he  cojitends,  but  the  subject  has  here- 
tofore been  considered  by  this  court  and  decided,  no 
doubt,  after  due  deliberation,  and  we  now  feel  disposed 
to  follow  the  rule  then  announced.  In  the  decision  of 
the  case  of  State  v,  Gaslin,  32  Neb.,  291,  wherein  the  judge 
of  the  then  eighth  judicial  distri(  i  liad,  at  the  request  of 
the  judge  of  the  tenth  judicial  district,  presided  during 
the  trial  of  a  cause  in  a  county  in  the  last  mentioned 
district,  and  before  the  hearing  of  the  motion  for  a  new 
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trial  had  left  the  county  and  district,  and  the  motion  for 
a  new  trial  was  heard  and  decided  by  one  of  the  judges 
of  such  district,  the  main  facts  and  conditions  being 
parallel  with  the  circumstances  existent  in  the  case  at 
bar,  it  was  stated:  "Where,  after  a  verdict  has  been 
returned  in  the  district  court,  the  judge  of  another  dis- 
trict, who  tried  the  cause,  ceased  to  preside  and  returns 
to  his  own  district  before  the  motion  for  a  new  trial  is 
heard  and  determined,  the  motion  may  be  passed  upon 
by  the  court  where  the  case  is  pending  where  the  judge 
of  the  district  is  sitting."  (See,  also,  ChicagOy  P.  &  fif.  R. 
Co.  v.  Town  of  Marseilles^  107  111.,  315;  Manufacturers 
Mutual  Fire  Ins.  Go.  v.  Daholl,  44  N.  W.  Eep.  [Mich.],  604; 
Malonc  v.  Eastin,  2  Port.  [Ala.],  182.) 

There  are  no  other  alleged  errors  presented,  and  it  fol- 
lows from  the  conclusions  announced  that  the  judgment 
of  the  district  court  will  be 


Affirmed. 


Chicago  Lumber  Company  v.  John  S.  Benjamin. 

Piled  Januaby  7, 1897.    No.  6982. 

1.  Review:  Unauthentic ated  Bill  op  Exceptions.  A  bill  of  excep- 
tions which  is  not  authenticated  by  the  certificate  of  the  clerk  of 
the  trial  court  is  not  entitled  to  consideration  In  this  court. 


2. :  .  Where  to  an  examination  and  settlement  of  ques- 
tions argued  to  this  court  an  inspection  of  the  evidence  contained 
in  a  bill  of  exceptions  is  necessary,  and  such  bill  lacks  the  authen- 
tication of  the  clerk  of  the  trial  court,  the  points  presented  may  be 
overruled. 

EuuoR  from  the  district  court  of  Ouster  county.     Tried 
below  before  Holcomb,  J.     Affirmed. 

H,  W.  Dickinson,  Dickinson  &  ShinUj  and  Wolfenbarger  d 
Williams,  for  plaintiff  in  error. 

Campbell  cC  Lulwicli,  mnfra. 
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Harrison,  J. 

This  case  is  presented  to  this  court  by  petition  in  error 
to  secure  a  review  of  the  proceedings  during  its  trial  in  the 
district  court  of  Custer  county,  and  the  errors  assigned 
and  argued  relate  to  the  suflSciency  of  the  evidence  ad- 
duced to  sustain  the  verdict  rendered,  and  some  other 
questions,  all  and  singular  of  which  require  a  reference 
to  the  evidence  for  their  examination  and  settlement. 
There  is  attached  to  the  record  what  purports  to  be  a  bill 
of  exceptions,  but  it  is  not  authenticated  as  such  instru- 
ment by  the  certificate  of  the  clerk  of  the  trial  court. 
This  being  true,  the  evidence  is  not  properly  before  us  for 
inspection,  and  as  the  points  of  complaint  which  are 
argued  cannot  be  considered  without  it,  they  must  be 
overruled.    The  judgment  of  the  district  court  is 

Affirmed. 


Gborge  W.  Scott,  appellee,  v.  Edwin  R.  Overall, 
appellant,  et  al. 

Filed  January  7, 1897.    No.  6869. 

Bill  of  ExceptioziB:  Authentication  by  Clebk.  The  statute  by  which 
the  clerk  of  the  district  court  is  allowed  to  settle  and  sign  a  bill  oC 
exceptions,  instead  of  the  Judge  who  heard  or  tried  the  cause  in 
which  it  is  sought  to  make  such  bill  a  part  of  the  record,  must  be 
strictly  construed,  and  the  methods  prescribed  by  statute,  if  any, 
for  making  the  facts  on  which  the  clerk's  authority  to  settle  and 
sign  a  bill  of  exceptions  apparent  of  record,  should  be  followed; 
and  where  the  statute  requires  a  showing  of  the  facts  to  be  by  affi- 
davit, a  statement  by  the  clerk,  in  the  certificate,  that  he  has  per- 
sonal knowledge  of  the  facts,  will  not  be  sufficient  to  take  the  place 
of  the  required  affidavit 

Appeal  from  the  district  court  of  Douglas  (tounty. 
Heard  below  before  Walton,  J.     Affirmed. 

David  Tan  Etten,  for  appellant. 

Curtis  &  Shields^  contra. 
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Harrison,  J. 

The  subjects  argued  on  error  in  this  case  to  this  court 
are  such  as  arise  out  of  facts  and  circumstances  presented 
in  form  of  evidence  to  the  attention  of  the  trial  court, 
and  which,  to  entitle  them  to  consideration  here,  must 
have  been  preserved  in  a  bill  of  exceptions.  Section  311 
of  the  Code  of  Civil  Procedure,  which  is  in  relation  to 
bills  of  exceptions,  provides  that  a  bill  of  exceptions 
shall  be  settled  and  signed  by  the  judge  who  heard  or 
tried  the  cause  in  the  record  of  which  it  is  sought  to  in- 
corporate such  document;  and  further:  "In  case  of  the 
death  of  the  judge,  or  when  it  is  shown  by  affidavit  that 
the  judge  is  prevented  by  sickness  or  absence  from  his 
district,  as  well  as  in  cases  where  the  parties  interested 
shall  agree  upon  the  bill  of  exceptions,  and  shall  have 
attached  a  written  stipulation  to  that  effect  to  the  bill, 
it  shall  be  the  duty  of  the  clerk  to  settle  and  sign  the  bill 
in  the  same  manner  as  the  judge  is  by  this  act  required  to 
do."  The  instrument  which  is  designated  as  the  bill  of 
exc(  ptions  in  the  record  in  the  case  at  bar  was  signed  by 
the  clerk  of  the  trial  court,  his  authority  for  so  doing 
being  derived,  it  is  claimed,  from  the  fact  of  the  absence 
from  the  district  at  the  time  of  the  trial  judge.  But  the 
prescribed  statutory  method  of  making  such  fact  a  mat- 
ter of  record,  i.  e.,  by  affidavit,  was  not  pursued.  The 
party  who  desired  the  settlement  of  the  bill  apparently 
contented  himself  with  a  statement  by  the  clerk  of  the 
district  court,  in  the  certificate  attached  to  the  instru- 
ment, of  his  personal  knowledge  in  regard  to  the  absence 
of  the  judge  from  the  district,  for  the  record  contains  no 
other  showing  of  any  statutory  grounds  for  the  clerk's 
acting  in  the  matter,  instead  of  the  judge,  than  the  state- 
ment we  have  just  indicated.  This  was  not  sufficient. 
Statutes  which  allow  the  clerk  or  persons  other  than  the 
trial  judge  to  settle  and  sign  bills  of  exceptions  are 
strictly  construed,  and  one  of  the  statutory  reasons  must 
exist  and  it  must  be  shown  of  record  in  the  manner  pre- 
14 


146  NEBKASKA  REPORTS.  [Vol.  50 


Bellamy  v.  Chambers. 


scribed,  if  any.  (3  Eucy.  of  Pleading  &  Practice,  p.  453; 
^chaffroiieck  r.  Martin^  9  Xeb.,  38.)  This  being  true,  there 
is  no  bill  of  exceptions  in  this  case,  and  the  points  pre- 
sented cannot  be  determined  without  a  reference  to  the 
evidence,  properly  preserved  in  a  bill.  It  follows  that 
they  are  unavailing  and  the  judgment  of  the  district 
court  must  be 

Affirmed. 


Richard  H.  Bellamy  v.  Jonas  E.  Chambers. 

Filed  Januaby  7, 1897.    No.  ( 


1.  Issues  in  Appellate  Court.    "In  an  appeal  from  the  county  court  to 

the  district  court,  the  caiise  must  be  tried  on  the  same  issues  as 
were  tried  in  the  county  court,  unless  some  new  matter  has  arisen 
since  the  trial  there,  such  as  payment,  etc."  (Halbert  v,  Rosenbalm, 
49  Neb.,  498.) 

2.  Covenant  Against  Incumbrances:  Limitation  of  Actions.    A  cove- 

nant against  incumbrances  in  a  conveyance  of  land  is,  in  effect, 
that  the  premises  then  are  free  from  incumbrances;  and  if  any  in- 
cumbrances exist,  the  covenant  is  broken  and  a  cause  of  action 
therefor  accrues  in  favor  of  the  covenantee,  which  will  be  barred 
by  limitation  in  five  years. 

Frror  from  the  district  court  of  Gosper  county.  Tried 
below  before  Welty,  J.     Affirmed. 

W.  8,  Morlan,  for  plaintiff  in  error. 

W.  B,  Miller^  contra. 

Harrison,  J. 

On  July  10,  1893,  the  plaintiff  commenced  this  action 
in  th"  crunty  court  of  Gosper  county  to  recover  the  sum 
of  $29.91  and  interest  as  prayed  for  in  his  bill  of  particu- 
lars. The  cause  of  action  was  based  upon  a  breach  of 
cover  a  ^^t  against  incumbrances  contained  in  a  deed  of 
i:  ceit  in  described  tract  of  land,  executed  and  delivered 
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by  defendant  to  plaintiff,  of  date  December  16,  1886^ 
wherein  there  appeared  a  covenant  by  which  it  was  war- 
ranted that,  except  a  mortgage  lien  specifically  stated, 
the  premises  conveyed  were  "free  from  incumbrance,'^ 
etc.  The  breach  was  stated  in  the  bill  of  particulars  as 
follows:  "Said  premises  were  not  free  from  incumbrance 
at  the  time  of  the  execution  of  said  deed,  but  were  incum- 
bered by  the  taxes  which  had  been  lawfully  assessed 
against  them  for  the  year  1886,  to  the  amount  of  $20  and 
accrued  interest  The  plaintiff  was  compelled  to  remove 
said  incumbrance,  and  paid  $29.91  to  remove  the  same, 
of  all  which  the  defendant  had  due  notice.  Said  sum 
was  paid  June  27,  1890,"  A  trial  in  the  county  court 
resulted  in  a  judgment  favorable  to  defendant,  from 
which  an  appeal  to  the  district  court  was  perfected  on 
behalf  of  plaintiff.  In  the  petition  filed  in  the  appellate 
court  there  appeared  the  following: 

"The  taxes  assessed  and  levied  against  said  land  for 
the  year  1886,  amounting  to  the  sum  of  $20,  had  not  be?n 
paid,  and  at  the  time  of  said  conveyance  were  a  lien  and 
incumbrance  on  said  tract  of  land,  and  after  the  same  be- 
came  due,  to-wit,  about  the  1st  day  of  May,  1887,  the 
plaintiff  requested  the  defendant  to  pay  the  same  and 
comply  with  the  terms  of  covenants  and  warranty  in 
said  deed  first  mentioned;  thereupon  the  defendant  then 
requested  the  plaintiff  to  pay  said  taxes  to  the  treasurer 
of  Gosper  county,  Nebraska,  and  promised  to  repay  the 
amount  so  to  be  advanced  by  this  plaintiff  necessary  to 
pay  said  taxes  and  remove  said  incumbrance. 

"4.  In  compliance  with  the  said  request  of  the  defend- 
ant, and  relying  on  the  said  promises  of  the  said  defend- 
ant, and  for  the  purpose  of  preventing  the  said  land  from 
being  conveyed  by  tax  deed,  this  plaintiff,  on  the  27th 
day  of  June,  1890,  paid  to  the  treasurer  of  Gosper  countj^ 
Nebraska,  the  delinquent  taxes  on  the  above  described 
tract  for  the  year  1886,  which,  with  accrued  interest,  at 
that  time  amounted  to  the  sum  of  $29.91,  said  amount 
then  being  the  amount  necessary  to  pay  in  ord?r  to  dis- 
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charge  said  tract  of  land  from  the  incumbrance  thereon 
by  reason  of  said  taxes. 

"5.  No  part  of  the  said  sum  of  money  has  been  repaid 
by  the  defendant,  and  there  is  now  due  from  the  defend- 
ant to  the  plaintiff,  for  said  taxes  so  paid,  the  sum  of 
$29.91,  with  interest  from  the  27th  day  of  June,  1890." 

For  the  defendant  there  was  presented  the  following 
motion:  "Comes  now  the  defendant  in  the  above  entitled 
cause,  and  moves  the  court  for  a  rule  on  the  plaintiff 
that  he  be  made  to  strike  out  from  his  petition  in  this 
court,  filed  December  8,  1893,  all  that  portion  of  allega- 
tion number  three  (3)  commencing  'The  plaintiff  re- 
quested the  defendant  to  pay  the  same  and  comply  with 
the  terms  of  covenants  and  warranty  in  said  deed  first 
mentioned;  thereupon  the  defendant  then  requested  the 
plaintiff  to  pay  said  taxes  to  the  treasurer  of  Gosper 
county,  Nebraska,  and  promised  to  repay  the  amount  so 
to  be  advanced  by  this  plaintiiBf  necessary  to  pay  said 
taxes  and  remove  said  incumbrance;'  also  to  strike  out 
therefrom  all  of  allegation  No.  4,  reading  as  follows:  *In 
compliance  with  said  request  of  the  defendant,  and  rely- 
ing on  the  said  promises  of  said  defendant;'  and  also 
that  part  of  allegation  No.  5,  as  follows,  reading  'No  part 
of  the  said  sum  of  money  has  been  repaid  by  the  defend- 
ant,' for  the  reason  that  the  issues  in  the  court  below, 
where  this  cause  was  tried,  and  from  which  it  was  ap- 
pealed, did  not  include  the  matter  set  up  in  said  petition, 
nor  was  the  trial  upon  the  said  matter  so  set  out,  stnd 
the  issues  involved  in  said  petition  would  not  be  the 
issues  in  the  lower  court,  and  the  retaining  of  said  matter 
would  cause  the  raising  of  an  entirely  new  issue  in  the 
case."  This  motion  was  sustained,  and  there  was  then 
filed  a  demurrer  to  the  petition,  which  was  also  sustained, 
and  the  plaintiff  having  signified  his  intention  to  plead 
no  further,  his  action  was  dismissed. 

It  is  urged  in  this  court,  in  error  proceedings,  that  the 
district  court  erred  in  sustaining  the  motion  for  such 
action  and  striking  out  the  portions  of  the  petition.     If 
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the  matter  which  in  effect  was  destroyed,  or  rendered  of 
no  avail  by  its  removal  from  the  petition,  be  viewed  as 
an  allegation  of  the  right  of  action  on  the  promise  of  de- 
fendant to  reimburse  the  plaintiff  for  the  payment  of 
taxes  assessed  against  the  land  prior  to  its  conveyance, 
it  was  a  change,  or  direct  departure,  from  the  cause  of 
action,  the  breach  of  the  covenant  against  incumbrances 
declared  upon  in  the  bill  of  particulars  in  the  county 
court,  in  no  sense  identical  therewith,  and  it  was,  there- 
fore, proper  to  strike  it  out  of  the  petition.  (Bishop  v. 
Stevens,  31  Neb.,  786;  Halhcrt  v.  Rosvnhalm,  49  Neb.,  498.) 
Conceding  that  it  might  be  a  promise  to  pay  the  debt, 
which  had,  at  the  time  of  the  beginning  of  this  action, 
become  barred  by  the  running  of  the  statute  of  limita- 
tions, it  could  have  been  of  no  avail,  because  then,  as  to 
both  the  original  cause  of  action  and  the  subsequent 
promise  relied  upon,  the  statute  had  run.  Viewed  as  an 
action  predicated  upon  the  covenant  against  incum- 
brances, the  demurrer  was  well  taken  and  the  decision 
sustaining  it  was  not  erroneous.  The  defendant,  the 
vendor  of  the  land,  was,  on  December  16,  1886,  the  date 
of  his  conveyance  to  the  plaintiff,  liable  for  the  taxes 
assessed  against  the  land  for  that  year.  (Compiled  Stat- 
utes, 1895,  ch.  77,  sec.  44;  Campbell  v.  McClurCy  45  Neb., 
609.  See,  also,  McClure  v.  Camphell,  25  Neb.,  57.)  The 
taxes  constituted  a  lien  on  the  land.  (Compiled  Statutes, 
1895,  ch.  77,  art.  1,  sec.  138;  McClure  v.  Campbelly  supra,) 
In  the  decision  of  the  case  of  Chapman  v.  Kimball,  7  Neb., 
399,  an  action  to  recover  the  amount  of  taxes  a  lien  on 
lands  at  the  time  of  conveyance  with  covenant  against 
incumbrances,  it  was  said  in  the  third  paragraph  of  the 
syllabus:  "A  covenant  against  incumbrances  is  a  present 
engagement  that  the  grantor  has  an  unincumbered  title, 
and  is  not  in  the  nature  of  a  covenant  of  indemnity.  The 
statute  of  limitations,  therefore,  commences  to  run  at 
once  if  an  incumbrance  existed  at  the  time  of  the  con- 
veyance." And  in  the  body  of  the  opinion  it  was  stated: 
"The  covenant  against  incumbrances  is  in  the  present 
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tense,  *that  said  premises  are  free  from  incumbrance.' 
If  the  taxes  in  question  actually  existed  as  a  lien  against 
the  land  in  question  at  the  time  of  the  conveyance,  the 
covenant  was  broken  at  that  time  and  a  cause  of  action 
at  once  accrued  in  favor  of  the  covenantee  for  his  dam- 
ajjes."  (DmUJson  r.  Cox^  10  Neb.,  150;  Kern  v.  KlockCy  21 
Neb.,  529;  Cheney  v.  Strauhe,  35  Neb.,  524.)  Section  10 
of  the  Code  of  Civil  Procedure,  in  reference  to  time  in 
which  actions  can  be  brought,  is  as  follows:  "Within  five 
years,  an  action  upon  a  specialty,  or  any  agreement,  con- 
tract, or  promise  in  writing,  or  foreign  judgment'*  In 
Kern  v.  Klocke^  supra^  it  was  held:  "An  action  for  dam- 
ages for  the  breach  of  the  covenants  of  warranty  con- 
tained in  a  deed  conveying  land  is  an  action  upon  a 
specialty  within  the  meaning  of  the  tenth  section  of  the 
Code  of  Civil  Procedure,  and  may  be  brought  at  any  time 
within  five  years  after  the  cause  of  action  shall  have 
accrued."  It  follows  from  the  views  hereinbefore  ex- 
pressed that  the  judgment  of  the  district  court  was  right 
and  will  be 

Affirmbd. 


Emil  Hans  v.  State  of  Nebraska. 

»  160  Filed  Januaky  7, 1897.    No.  8463. 

60   764 

1.  Review:    Continuance.    Affidavits  for  a  continuance  must  be  em- 

bodied in  a  bill  of  exceptions  to  be  considered  in  the  appellate 
court. 

2.  Criminal  Law:  Continuance:  Absent  Witness.    Whether  the  pFOse- 

cutlon  in  a  criminal  case  may  avoid  a  continuance  sought  by  the 
defendant  on  a  showing  which  entitles  him  to  a  postponement  of 
the  trial  on  the  ground  of  an  absent  witness,  by  the  state  admit- 
ting merely  that  the  witness,  if  present,  would  testify  as  repre- 
sented in  the  application,  is  not  involved  in  this  case,  and  conse- 
quently not  decided. 


:  Election  as  to  Counts:  Review.    The  ruling  of  the  court, 

made  before  the  trial  commenced,  denying  the  defendant's  motion 
to  require  the  state  to  elect  under  which  count  or  counts  of  an  in- 
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formation  it  would  rely  for  conviction  is  reviewable  without  being 
assigned  as  error  in  the  motion  for  a  new  trial. 

4.  Intoxicating  Liquors:  Unlawful  Sale:  Information:  Joinder  of 
CouNT.s.  A  count  charging  the  illegal  sale  of  intoxicating  liquors 
may  be  joined  in  ^n  information  containing  a  count  charging  the 
defendant  with  keeping  such  liquors  for  sale  in  violation  of  law. 

6.  Criminal  Law:  Withdrawal  of  Rest:  Review.  An  order  in  a 
criminal  case  permitting  the  state  to  withdraw  its  rest,  for  the 
purpose  of  introducing  further  testimony,  will  not  be  disturbed 
where  an  abuse  of  discretion  on  the  part  of  the  trial  court  has  not 
been  shown. 

6.  :     Bill    of    Exceptions:    Omission    of    Evidence:    Review. 


Where  the  bill  of  exceptions  reveals  that  material  evidence  intro- 
duced on  the  trial  has  been  omitted,  this  court  cannot  review  an 
order  denying  a  motion  to  direct  a  verdict,  when  to  do  so  would 
require  an  examination  of  the  proofs. 

:  Misdemeanor:  Date:  Proof.    In  a  prosecution  for  a  misde- 


meanor it  is  not  essential  that  the  state  should  prove  the  commis- 
sion of  the  offense  on  the  precise  date  laid  in  the  information.  It 
is  sufficient  if  it  be  established  that  the  crime  was  committed 
within  the  statute  of  limitations. 

8.  Intoxicating  Liquors:  Unlawful  Intent:  Proof.  The  unlawful 
intent  with  which  intoxicating  liquors  are  kept  may  be  presumed 
by  the  recent  prior  sale  by  the  defendant  of  the  same  kind  of 
liquors,  in  violation  of  law. 

I. :  Unlawfi^l  Sale:  Instructions.    Held,  That  the  first  instruc- 


tion did  not  assume  the  possible  existence  of  a  single  fact,  but 
merely  told  the  jury  what  were  the  material  averments  of  the 
information. 

10.  Instructions:     Construction.    A    charge    which,    construed    as    a 

whole,  plainly  states  the  law  applicable  to  the  case  is*  without 
error. 

11.  Assignments  of  Error.    An  assignment  in  a  petition  in  error  that 

the  court  erred  in  denying  the  motion  for  a  new  trial  is  too  indefi- 
nite to  be  available  where  several  distinct  grounds  are  stated  in 
the  motion. 

12.  Intoxicating  Liquors:  Sale  Withoi:t  License.    Each  act  of  keep- 

ing for  the  purpose  of  sale,  without  a  license  or  permit  issued  by 
the  proper  body,  any  malt,  spirituous,  or  vinous  liquors  in  this 
state  constitutes  a  misdemeanor. 

13.  :    :    Sentence.    Where   an   information   contains   two 

counts,  each  charging  the  keeping  for  sale,  in  violation  of  law,  of 
a  different  kind  of  intoxicating  liquors,  and  defendant  is  found 
guilty  on  both  counts,  a  separate  sentence  is  to  be  imposed  for 
each  conviction. 
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14.  :  :  Statutes.    In  re  White,  S3  Neb.,  812,  followed  upon 

the  question  of  the  constitutionality  of  chapter  33,  Session  Laws  of 
1889. 

Error  to  the  district  court  for  Stanton  county.  Tried 
below  before  Norris,  J.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

0.  0.  McNish,  for  plaintiff  in  error: 

The  overruling  of  accused's  motion  for  a  continuance 
upon  condition  that  the  prosecuting  attorney  would  ad- 
mit the  witnesses  would  testify  to  facts  set  forth  in  the 
affidavit  accompanying  the  motion,  was  erroneous.  (New- 
imn  V.  State,  22  Neb.,  248;  i^tatv  v.  Warden,  8  S.  W.  Rep. 
[Mo.],  233;  State  v.  Berkley,  4  S.  W.  Rep.  [Mo.],  24;  State 
V.  Jennings,  81  Mo.,  193;  State  v.  Is  eider,  6  S.  W.  Rep. 
[Mo.],  708;  State  v.  Dyke,  9  S.  W.  Rep.  [Mo.],  925;  People 
V.  Vermilyea,  7  Cow.  [N.  Y.],  3(59;  Dominges  v.  State,  7  S. 
&  M.  [Miss.],  475;  State  v.  Dawson,  1  S.  W.  Rep.  [Mo.], 
827;  Carter  v.  State,  35  S.  W.  Rep.  [Tex.],  378;  Clark  v. 
State,  33  S.  W.  Rep.  [Tex.],  224;  Texas  &  P.  R.  Co.  v.  Yates, 
33  S.  W.  Rep.  [Tex.],  291;  Miller  v.  State,  29  Neb.,  437; 
Goodman  v.  State,  1  Meigs  [Tenn.],  195;  Bi:ill  v.  Lord,  14 
Johns.  [N.  Y.],  341;  Hardesty  v.  Commonwealth,  11  S. 
W.  Rep.  [Ky.],  589;  Pace  v,  Commomcealth,  12  S.  W.  Rep. 
[Ky.],  271;  Gaudy  v.  State,  28  Neb.,  707;  Hair  v.  State,  14 
Neb.,  503;  Wassells  v.  State,  26  Ind.,  30;  Carmon  v.  State, 
18  Ind.,  450;  Page  v.  Arnim,  29  Tex.,  54;  Baker  v.  Slate, 
58  Ark.,  513;  Pannell  v.  State,  29  Ga.,  681;  McLanghlin  v. 
State,  8  Ind.,  281;  People  v.  Diaz,  6  Cal.,  248;  Peopir  v. 
Bromi,  54  Cal.,  243;  State  v.  Salge,  2  Nev.,  321;  Naie  v. 
Horton,  9  Ind.,  563;  Skaro  v.  State,  43  Tex.,  88;  De  Warmi 
V.  State,  29  Tex.,  464;  Hyde  v.  State,  16  Tex.,  445;  Trulovk 
V.  State,  1  la.,  519.) 

The  court  erred  in  overruling  the  motion  to  require  the 
state  to  elect  as  to  the  counts  upon  which  it  would  i)ro- 
ceed  to  trial.  {Bu7Tell  v.  State,  25  Neb.,  581;  Martin  r.  State, 
80  Neb.,  421;  State  v.  Valcntim\  63  N.  W.  Rep.  [S.  Dak.], 
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541;  People  v.  RicCy  61  N.  W.  Rep.  [Mich.],  540;  People  v. 
Aiken,  33  N.  W.  Rep.  [Mich.],  821;  Menkm  v.  City  of  AU 
lantay  2  «.  E.  Rep.  [Ga.],  559;  Oriffin  v.  City  of  Atlanta^  4 
S.  E.  Rep.  [Ga.],  154;  State  v.  Harris,  20  N.  W.  Rep.  [la.], 
439;  People  r.  Ifohrer,  58  N.  W.  Rep.  [Mich.],  661.) 

The  court  erred  in  imposing  a  double  tine.  {State  v. 
Lancaster  County ,  6  Neb.,  474;  City  of  Tecmnseh  v.  PhUlips^ 
5  Neb.,  305;  Ive^  v.  'N orris,  13  Neb.,  252;  Miller  v.  Hurfordy 
11  Neb.,  377.) 

A.  S.  Churchill,  Attorney  General,  and  George  A.  Day^ 
Deputy  Attorney  General,  for  the  state: 

There  was  no  error  in  the  order  overruling  the  motion 
for  a  continuance.  (State  v.  Hatfield,  72  Mo.,  518;  State 
V.  Moouqf,  10  la.,  500;  People  r.  Brown,  59  Cal.,  345;  Bur- 
rett  V.  State,  25  Neb.,  581.) 

Other  cases  cited:  Uornhcrijcr  v.  State,  47  Neb.,  40; 
Rauschkolb  v.  State,  46  Neb.,  658. 

NORVAL,  J. 

John  A.  Ehrhardt,  the  county  attorney  of  Stanton 
county,  filed  an  information  in  the  district  court  of  that 
county  containing  seventeen  counts,  the  first  fifteen  of 
which  charged  Emil  Hans  with  the  unlawful  selling  of 
intoxicating  liquors  to  different  persons  at  various  dates, 
and  the  remaining  two  counts  charged  him  with  keeping 
intoxicating  liquors  for  the  purpose  of  sale  in  violation  of 
law.  The  accused,  upon  the  trial,  was  found  guility  as 
charged  in  the  last  two  counts  of  the  information,  and 
acquitted  on  the  other  counts.  A  motion  for  a  new  trial 
was  overruled,  and  the  court  sentenced  the  defendant  to 
pay  a  fine  of  |100  on  each  of  the  two  counts  of  the  infor- 
mation under  which  he  was  found  guilty. 

The  first  matter  of  which  complaint  is  made  is  the 
overruling  of  the  defendant's  motion  for  a  continuance. 
A  reversal  cannot  be  had  on  this  ground,  for  the  reason 
it  does  not  appear  that  the  defendant  was  prejudiced  by 
the  ruling,  or  that  there  was  any  merit  in  his  application. 
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The  motion  states  no  reason  for  the  postponement  of  the 
trial  over  the  term,  but  purports  to  have  been  based 
upon  an  affidavit  of  some  person  not  named  in  the  appli- 
cation, and  no  such  affidavit  has  been  incorporated  in  the 
bill  of  exceptions.  There  is  contained  in  the  transcript 
what  purports  to  be  the  copy  of  an  affidavit  made  by  the 
defendant  which,  judging  from  its  scope,  is  possibly  the 
one  referred  to  in  the  motion.  But  whether  or  not  it  was 
used  on  the  hearing,  the  record  is  wholly  silent  Not 
having  been  embodied  in  the  bill  of  exceptions,  the  affi- 
davit is  not  entitled  to  consideration.  {Strunk  v.  State, 
31  Neb.,  11»;  VallindingJiam  v.  Scott,  30  Neb.,  187;  Olds 
Wagon  Co.  r.  Benedict,  25  Neb.,  372;  Van  Kttvn  r.  Kosters, 
31  Neb.,  285.) 

The  attorney  general  argues  that,  should  the  affi- 
davit referred  to  be  considered,  and  it  was  sufficient 
to  support  the  application,  there  was  no  error  in  re- 
fusing the  continuance,  because  the  record  shows  that 
the  county  attorney,  in  open  court,  admitted  that  the 
witnesses  named  in  the  affidavit,  if  present,  would  testify 
to  the  facts  therein  set  forth,  and  that  such  facts  could  be 
read  to  the  jury  as  evidence,  and  that  thereupon  the  rul- 
ing assailed  was  made.  Counsel  for  the  accused  strenu- 
ously insist  that  the  admissions  of  the  prosecutor  just 
mentioned  were  insufficient  to  prevent  a  postponement 
of  the  trial  or  to  cure  the  error  in  denying  the  applica- 
tion therefor.  This  court  has  held  in  a  civil  case  {Bur- 
ris  V.  Covrt,  48  Neb.,  170)  that  it  is  not  reversible  error 
to  deny  an  application  for  a  continuance  based  upon 
allegations  of  the  absence  of  a  witness  from  the  state, 
and  of  the  facts  to  which  he  is  expected  to  testify, 
when  the  party  resisting  such  application  admits  that  the 
testimony  of  the  witness  would  be  as  represented  and 
may  be  so  treated  on  the  trial.  Whether  the  same  rule 
obtains  in  criminal  prosecutions  this  court  has  not  hith- 
erto offered  an  opinion,  and  it  will  not  do  so  now,  owing 
to  the  fact  that  the  question  is  not  sufficiently  presented 
by  the  record.     It  may  be  noted  in  passing  that  the  courts 
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of  the  si&ter  states  are  divided  in  their  holding  upon  the 
propoBition.  (See  authorities  cited  in  the  briefs  filed 
herein,  also  4  Ency.  PL  &  Pr.,  p.  865.) 

Objection  is  taken  to  the  overruling  of  the  defendant's 
motion  made  prior  to  the  commencement  of  the  trial,  to 
require  the  state  to  elect  whether  it  would  proceed  to 
trial  upon  the  first  fifteen  counts  of  the  information  or 
the  last  two  counts  thereof.  The  answer  of  the  state  to 
this  is  that  the  ruling  cannot  be  considered  because  not 
raised  in  a  motion  for  a  new  trial.  In  the  last  conten- 
tion we  do  not  concur.  The  pui*pose  of  a  motion  for  a 
new  trial  is  to  challenge  the  attention  of  the  trial  court 
to  its  rulings  made  during  the  trial  proper, — that  is, 
from  the  beginning  of  the  impaneling  of  the  jury  until 
the  return  of  the  verdict, — in  order  that  any  errors 
therein  may  be  speedily  corrected  before  the  case  has 
I>afiS€Hl  beyond  its  control.  Decisions  not  made  during 
the  trial,  to  which  class  the  one  under  consideration  be- 
longs, are  available  on  review,  although  not  mentioned  in 
a  motion  for  a  new  trial,  because  they  are  not  grounds 
for  which  a  new  trial  can  be  moved.  In  Bohanan  v.  State, 
15  Keb.,  209,  it  was  asserted  that  the  ruling  on  a  plea  in 
abatement  coukl  be  reviewed  without  having  been  as- 
signed as  error  in  the  motion  for  a  new  trial.  (See  O^Don- 
ohue  V.  Hendrurj  13  Neb.,  255;  Graves  v.  Scorilley  17  Neb., 
593.)  In  Ford  v.  State,  46  Neb.,  390,  it  was  ruled  that  al- 
leged errors  in  overruling  challenges  to  jurors  are  not 
available  when  not  called  to  the  attention  of  the  trial 
court  in  the  motion  for  a  new  trial,  since  such  rulings  oc- 
curred during  the  trial. 

As  already  stated,  the  last  two  counts  charged  the  de- 
fendant with  the  unlawful  keeping  of  intoxicating  liquors 
for  sale,  while  the  other  counts  charged  the  illegal  sale  of 
liquors.  Separate  and  distinct  crimes,  it  must  be  con- 
ceded, are  joined  in  the  information.  The  rule  in  regard 
to  joinder  of  counts  in  cases  of  misdemeanors  is  that  sev- 
eral distinct  offenses  of  the  same  kind  may  be  united 
in  that  manner  in  the  same  information.     As  stated  by 
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Mr.  Black  in  his  valuable  treatise  on  Intoxicating 
Liquors,  section  387:  "To  sell  liquor  unlawfully  and  to 
keep  it  for  sale  unlawfully  are  entirely  distinct  offenses 
under  these  statutes,  founded  on  distinct  criminal  pur- 
poses, and  completed  by  different  criminal  acts.  Hence 
it  follows  that  although  the  offender  will  be  liable  to 
prosecution  under  a  statute  for  the  unlawful  selling  of 
liquors  when  the  sale  is  consummated,  this  will  not 
hinder  his  being  punished  for  the  unlawful  keeping  of 
liquors  before  the  sale.  For  the  same  reason,  a  convic- 
tion or  acquittal  for  one  of  these  offenses  is  no  bar  to  the 
prosecution  for  the  other,  and  the  evidence  of  a  sale  ad- 
mitted on  the  trial  for  the  selling  is  admissible  on  a  sub- 
sequent trial  for  the  unlawful  keeping."  It  does  not 
follow,  because  more  than  one  crime  is  charged,  that  the 
state  was  required  to  make  an  election  of  the  counts  of 
the  information  under  which  it  would  proceed  to  trial 
and  rely  for  conviction.  The  selling  of  liquors  without 
license  and  the  keeping  them  for  illegal  sale,  it  is  true, 
are  separate  and  distinct  offenses,  but  they  are  all  of  the 
same  grade  and  belong  to  the  same  general  group  or  class 
of  crimes,  therefore  they  are  properly  joined  in  separate 
counts  of  the  same  information.  {B^irrell  v.  State,  25 
Neb.,  581;  Martin  v.  State,  30  Neb.,  507;  Nichols  v.  State^ 
49  Neb.,  777;  Black,  Intoxicating  Liquors,  sec.  442;  State 
r.  Klein,  78  Mo.,  627;  Tillery  v.  State,  10  Lea  [Tenn.],  35; 
People  V.  Gharbineau,  115  N.  Y.,  433;  Commonwealth  v. 
Gillon,  84  Mass.,  505;  Walters  v.  State,  5  la.,  507;  Common- 
wealth  V,  Moorhouse,  67  Mass.,  470.)  In  Burrell  v.  State,  25 
Neb.,  581,  it  is  ruled  that  counts  for  selling  intoxicating 
liquors  on  Sunday  may  be  joined  in  an  indictment  con- 
taining a  charge  against  the  same  person  with  selling 
such  liquors  to  a  minor;  thus  permitting  the  uniting  in 
the  same  indictment  or  information  of  separate  and  dis- 
tinct oflfenses  belonging  to  the  same  class,  although  dif- 
fering in  degrees  of  punishment.  In  Commonwealth  v. 
Clark,  80  Mass.,  367,  it  was  asserted  that  counts  for  the 
manufacturing  for  sale,  for  being  a  common  seller,  and 
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for  a  single  sale  of  intoxicating  liquors,  in  violation  of 
statute  could  be  properly  joined  in  the  same  indictment. 
In  ^Vf//r  V.  Mcljaiighliny  27  Pac.  Eep.  [Kan.],  840,  it  was 
held  that  a  count  for  maintaining  a  nuisance  under  sec- 
tion 13  of  the  prohibitory  law  of  Kansas  was  properly 
united  in  an  information  with  other  counts  charging  il- 
legal sales  of  intoxicating  liquors  under  another  section 
of  the  same  law.  No  good  reason  has  been  suggested 
why  the  several  counts  should  not  have  been  united  in 
this  information,  and  there  is  suf8cient  cause  for  their 
joinder.  While  the  offense  for  selling  intoxicating  liquors 
without  a  license  is  separate  and  distinct  from  that  of 
keeping  such  liquors  for  illegal  sale,  each  belongs  to 
the  same  class  of  crimes.  The  offenses  are  of  a  kindred 
nature,  and  whether  tried  jointly  or  separately,  as  was 
well  said  by  the  supreme  court  of  Kansas,  they  "must  be 
tried  in  the  same  way,  and  largely  upon  the  same  evi- 
dence." It  was  stated  in  Hornberger  v.  State,  47  Neb.,  40: 
"The  unlawful  intent  with  which  the  liquors  were  kept 
may  be  presumed  from  the  fact  of  their  sale  in  violation 
of  law.  When  under  an  information  for  keeping  intoxi- 
cating liquors  for  sale,  a  sale  is  proved,  the  burden  is 
upon  the  accused  to  show  that  he  held  a  license  or  per- 
mit from  the  proper  authorities."  We  are  persuaded 
that  no  error  was  committed  in  overruling  the  defend- 
ant's motion  to  elect. 

Upon  the  state  resting  its  case,  the  defendant  requested 
thf*  court  to  direct  a  verdict  for  the  accused  under  the 
sixteenth  and  seventeenth  counts  of  the  information, 
whereupon  the  county  attorney  asked,  and  was  given, 
leave,  over  objection  of  defendant,  to  withdraw  the  rest 
for  the  purpose  of  introducing  further  testimony,  which 
request  was  granted,  and  additional  testimony  was  re- 
ceived on  behalf  of  the  prosecution.  Complaint  is  made 
of  this  action  of  the  trial  court,  but  as  no  abuse  of  dis- 
cretion is  shown,  this  court  will  not  interfere.  {Seiber  v. 
Wdden,  17  Neb.,  582;  Gillette  v.  Morrison,  9  Neb.,  395; 
Tomer  v.  Densmore,  8  Neb.,  384;  Chicago,  B.  &  Q.  R.  Co.  v. 
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(loraekCj  32  Neb.,  90;  Pawe  v.  UM,  11  Neb.,  320;  Yeoman 
V.  State,  21  Neb.,  171.) 

Error  is  prcHlicated  upon  the  refusal  of  the  court,  after 
the  state  had  rested  its  ease  the  second  time,  to  direct 
the  jury  to  return  a  verdict  of  not  guilty  as  to  the  last 
two  counts  of  the  information.  This  point  is  not  prop- 
erly saved  by  the  record  for  review.  It  is  disclosed  on 
page  07  of  the  bill  of  exceptions  that  the  state,  in  making 
out  its  ( ase  in  chief,  introduced  in  evidence  the  half  bar- 
rel of  "KaspbeiTy  Cordial"  and  two  cases  of  "Eggine'^ 
identified  and  referred  to  by  the  witnesses  as  having  been 
found  secreted  on  <l(>fendant-s  premises,  and  that  two 
samples  of  the  last  named  liquid  wei-e  marked  by  the 
official  reporter  for  identification  as  exhibits  "B"  and 
"C,"  respectively,  and  that  he  likewise  marked  a  sample 
of  the  "Raspberiy  Cordial"  exhibit  "D."  It  is  also  re- 
cited that  those  exhibits  are  made  part  of  the  bill  of  ex- 
ceptions; but  we  are  unable  to  discover  as  part  of  the 
record  either  the  half  barrel  of  "Cordial"  or  "Eggine" 
introduced  in  evidence,  much  less  samples  of  either  of 
them.  The  bill  of  excreptions  contains  internal  evidence 
that  it  does  not  contain  all  the  evidence  which  was  before 
the  court  and  jury  when  the  recpiest  to  direct  a  verdict 
of  acquittal  was  made;  hence  this  court  is  unable  to  de- 
termine whether  the  ruling  assailc^l  was  right  or  wrong. 
The  presumption  must  be  indulged,  in  the  absence  of 
part  of  the  testimony — the  liquors  in  question,  that  the 
decision  was  right.  One  of  the  controverted  questions 
of  fact  on  the  trial  was  whether  the  liquors  were  intoxi- 
cating, and  samples  thereof  not  having  been  preserved 
by  the  bill  of  exceptions,  we  have  not  the  means  afforded 
the  trial  court  and  jury,  of  detehnining  the  intoxicating 
character  of  the  "Cordial"  and  "Eggine,"  and  the  assign- 
ment of  error  under  consideration  is  accordingly  over- 
ruled. (Missouri  P.  R.  Co.  v.  HaySj  15  Neb.,  224;  Nelson 
V.  Jenkiih^y  42  Neb.,  133;  Warner  v,  HutchinSj  48  Neb.^ 
672.) 

The  ruling  of  the  court  is  criticised  which  denied  de- 
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fendant's  motion  to  strike  out  the  testimony  of  Solomon 
Denny  as  to  the  sale  of  the  liquor  made  to  him  by  the 
defendant  on  the  5th  of  November,  1894.  The  ground  of 
this  complaint  is  that  the  accused  was  not  charged  with 
selling,  or  keeping  for  sale,  any  intoxicating  liquors  on 
that  date.  This  is  true,  but  that  did  not  render  the  tes- 
timony incompetent.  The  state  was  not  confined  in  its 
proof  to  the  particular  dates  alleged  in  the  information. 
It  is  sufficient  if  the  proof  tended  to  establish  the  com- 
mission of  the  offense  within  the  period  limited  by  stat- 
ute for  the  prosecution  thereof.  (Yeonian  i\  titatCy  21  Neb., 
171;  Palin  v.  StatCy  38  Neb.,  8«2.)  This  doctrine  does 
not  conflict  with  l!:State  v.  Pimhely  16  Neb.,  490,  cited  by 
counsel  for  the  accused,  since  in  that  case  it  was  merely 
decided  that  each  act  of  selling  any  of  the  liquors  named 
in  the  statute  constituted  an  offense,  and  that  an  indict- 
ment was  therefore  had  which  charged  the  sale  of  all 
the  liquors  mentioned  in  the  law  on  a  particular  day 
with  a  continuamlo.  The  counts  of  the  information  un- 
der which  the  convictions  in  the  case  at  bar  were  had 
fix  the  date  of  the  commission  of  the  offenses  on  No- 
vember 17,  1894,  just  twelve  days  subsequent  to  the  ille- 
gal sale  of  liquor  to  Denny.  Such  a  sale  was  pertinent 
and  proper  to  establish  the  unlawful  purpose  of  the  de- 
fendant in  keeping  the  liquors  found  in  his  possession. 
(Harnberger  v.  State^  47  Neb.,  40.) 

The  seventh  and  ninth  assignments  of  error  will  be 
considered  together,  as  they  present  the  same  question 
for  review.  The  state  was  permitted  to  prove  on  the 
trial  by  W.  L.  Bowman  and  S.  Persons  the  per  cent  of 
alcohol  contained  in  the  "Raspberry  Cordial,"  also  in  the 
"Eggine,"  or  "Tom  and  Jerry ,'^  as  called  by  some  of  the 
witnesses.  Several  objections  were  made  by  the  defend- 
ant's counsel  to  those  witnesses  answering  the  interroga- 
tories of  the  state  put  to  each  of  them  for  the  purpose  of 
eliciting  testimony  upon  the  line  just  indicated,  but  the 
only  objection  upon  which  reliance  is  now  placed  is  that 
no  proper  foundation  was  laid  for  the  introduction  of  the 
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testimony.  It  is  obvious  the  purpose  of  the  prosecutor 
was  to  establish  that  the  liquors  were  intoxicating,  which 
was  a  material  issue  in  the  case.  Proofs  having  been  in- 
troduced tending  to  show  that  said  "Kaspberry  Cordial" 
and  "Eggine"  were  found  in  the  defendant's  possession 
near  the  date  mentioned  in  the  information,  and  that  he 
had  previously  sold  the  same  kinds  of.  liquors,  it  was 
then  competent  to  show  the  intoxicating  character  of 
those  in  controversy.  What  was  intended  by  the  objec- 
tion, doubtless,  was  that  the  witnesses  had  not  shown 
themselves  competent  to  testify  upon  the  matter  which 
the  question  put  to  them  was  sought  to  elicit,  and,  so 
regarding  the  scope  and  purpose  of  the  objection,  we 
think  it  was  well  taken,  as  the  record  had  not  at  that 
time  disclosed  either  witness  was  able  to  tell  whether  this 
^'Kaspberry  Cordial"  or  "Eggine"  contained  alcohol,  or 
was  intoxicating  or  not.  This  omission  was,  however,  sup- 
plied by  the  subsequent  testimony  of  the  same  witnesses, 
although  while  both  were  physicians  of  long  standing,  it 
was  not  disclosed  that  either  was  a  proficient  judge  of 
intoxicating  liquors,  yet  sufficient  knowledge  of  the  sub- 
ject was  possessed  to  make  the  testimony  of  each  compe- 
tent The  weight  to  be  accorded  the  same  was  solely  for 
the  jury  to  determine.  Furthermore,  after  the  objection 
alluded  to  was  interposed,  each  witness  unchallenged 
testified  to  the  per  cent  of  alcohol  in  the  said  samples 
submitted  to  him,  besides  the  defendant's  counsel  also 
fully  elicited  the  same  evidence  from  each  of  them,  so 
that  any  error  committed  in  the  ruling  upon  said  objec- 
tion was  without  prejudice. 

Complaint  is  made  of  the  first  instruction,  which  reads 
as  follows: 

"1.  The  defendant,  Emil  Hans,  is  charged  in  the  in- 
formation with  selling  intoxicating  liquors,  at  various 
times,  to  different  individuals,  as  set  forth  in  the  infor- 
mation, without  having  obtained  a  license  to  sell  such 
liquor,  as  provided  by  law.  Defendant  is  also  charged 
with  keeping  for  sale  on  the  17th  day  of  November,  1894, 


Vol.  50]  JANUARY  TERM,  1897.  1«1 


Hans  V.  State. 


viiifuis  liquors,  consisting  of  one  half  barrel  of  'Raspberry 
Wine/  and  spirituous  liquors,  consisting  of  two  cases  of 
prejiared  'Tom  and  Jerry ,^  without  having  procured  a  li- 
cense for  the  sale  thereof  in  compliance  with  the  laws  of 
this  state." 

A  single  vice  is  imputed  to  the  foregoing,  which  is  that 
it  assumes  that  the  "Raspberry  Wine"  was  vinous  liquor 
^and  that  "Tom  and'  Jerry"  was  a  spirituous  liquor,  and 
that  it  was  necessary  for  the  defendant  to  have  a  license 
to  sell  the  same  to  entitle  him  to  keep  the  same  in  his 
possession.  This  criticism  is  unjust.  The  court  assumed 
the  existence  of  no  fact,  but  merely  stated  the  nature  of 
the  offenses  charged  in  substantially  the  language  of  the 
information. 

Another  assignment  is  that  the  court  erred  in  giving 
the  third  paragraph  of  the  charge.  That  instruction  re- 
late<l  alone  to  the  offenses  set  forth  in  the  first  fifteen 
counts  of  the  information,  and  informed  the  jury  what 
was  necessary  for  the  state  to  establish  before  a  convic- 
tion could  be  had  thereunder.  Since  the  defendant  was 
acquitted  under  all  of  said  counts,  it  is  useless  to  examine 
the  instruction,  inasmuch  as  the  defendant  was  not  prej- 
udiced by  its  giving. 

It  is  next  objected  that  the  court  erred  in  giving  this 
instniction: 

"4.  The  statutes  of  this  state  make  it  unlawful  for  any 
person  to  keep  for  the  purpose  of  sale  without  license 
any  malt,  spirituous  or  vinous  liquors  in  this  state,  and 
the  possession  of  any  such  liquor  is  made  presumptive 
evidence  of  the  violation  of  the  law,  unless,  after  exami- 
nation, he  shall  satisfactorily  account  for  and  explain  the 
possession  thereof,  and  that  it  was  not  kept  for  any  un- 
lawful purpose." 

The  foregoing  is  substantially  in  the  language  of  a 
portion  of  section  20,  chapter  50,  Compiled  Statutes, 
entitled  "Liquors."  It  is  argued  that  the  presumption 
of  a  violation  of  said  law  arises  from  the  possession 
of  such  liquors  only  when  they  have  been  seized  under 
15 
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a  search  warrant  contemplated  by  the  statute,  and 
the  pei'son  therein  named  has  been  taken  before  a  mag- 
istrate for  examination.  For  the  purposes  of  the  case 
at  bar,  the  soundness  of  said  contention  may  be  conceded, 
and  yet  the  instruction  was  not  erroneous,  because  it  was 
developed  on  the  trial  that  the  liquors  were  actually 
seized  by  the  sheriff,  on  a  warrant  issued  by  the  county 
judge,  and  that  the  defendant  was  taken  before  him  for 
examination.  So  that  upon  the  defendant's  own  con- 
struction of  the  statute,  irrespective  of  what  may  be  the 
true  interpretation,  the  instruction  was  faultless. 

The  fifth  instruction  is  assailed  on  the  ground  that  it 
permitted  the  jury  to  find  the  defendant  guilty  of  both 
the  sixteenth  and  seventeenth  counts,  even  though  the 
evidence  should  disclose  that  he  was  only  guilty  of  the 
offense  charged  in  one  of  them.  The  instruction,  when 
considered  in  connection  with  the  one  following  it,  is  not 
susceptible  of  the  construction  placed  thereon  by  counsel. 
The  jury  were  directed  by  the  sixth  instruction  to  con- 
sider each  count  of  the  information  and  ascertain  and  de- 
cide from  the  evidence  whether  the  defendant  was  guilty 
or  not  guilty  of  any  one  of  the  offenses  charged.  It  is  a 
familiar  rule  that  instructions  must  be  construed  to- 
gether. 

The  observations  made  on  the  criticisms  urged  against 
the  third  instruction  are  equally  applicable  to  the  assign- 
ment of  error  based  upon  the  giving  of  the  seventh  in- 
struction, and  such  assignment  is  overruled  without  fur- 
ther consideration.  The  charge,  construed  as  a  whole, 
plainly  stated  the  law  applicable  to  the  case,  and  was 
not  prejudicial  to  the  accused. 

A  reversal  is  asked  for  the  refusal  of  the  court  to  give 
the  following  request  of  the  defendant: 

"5.  You  are  instructed  that  the  state  must  prove  that 
on  the  17th  day  of  November,  1894,  the  defendant  had  in 
his  possession  the  'Raspberry  Wine'  and  *Tom  and  Jerry,^ 
and  the  fact  that  on  the  19th  day  of  November,  1894,  the 
sheriff  found  the  same  is  not  proof  that  he  had  said  prop- 
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erty  in  his  possession  on  the  17th  day  of  November,  1894, 
and  it  is  for  you  to  determine  whether  the  state  has 
proven  the  same  or  not" 

This  request  was  erroneous  and  rightly  refused,  be- 
cause it  made  it  obligatory  upon  the  state  to  prove  that 
the  defendant  had  possession  of  the  liquors  named  on  No- 
vember 17,  the  date  mentioned  in  the  informatioD.  Such, 
as  we  have  already  shown  by  the  adjudications  of  this 
court,  is  not  the  law. 

We  decline  to  consider  the  assignment  that  the  ver- 
dict is  not  sustained  by  sufficient  evidence,  because  the 
"Raspberry  Cordial,"  and  "Eggine,"  or  "Tom  and  Jerry," 
introduced  in-  evidence  in  the  lower  court  are  not  before 
us.  To  consider  the  remainder  of  the  evidence  without 
them  might  lead  us  to  a  wrong  conclusion. 

Objection  is  made  to  the  overruling  of  the  motion  in 
arrest  of  judgment.  It  contained  five  grounds.  Only  t^'o 
are  here  relied  upon,  namely,  that  the  information  does 
not  state  facts  sufficient  to  constitute  a  crime  and  the 
several  diflfei*ent  offenses  are  improperly  joined.  Neither 
of  the  grounds  i>ossesses  any  merit.  The  two  counts 
under  which  convictions  were  had  are  sufficient  in  form 
and  substance,  and  we  have  already  held  that  there  was 
no  misjoinder  of  offenses. 

The  overruling  of  the  motion  for  a  new  trial  is  assigned 
as  error.  This  assignment  i«  too  indefinite  to  be  availa- 
ble, inasmuch  as  the  motion  for  a  new  trial  was  based 
upon  several  distinct  grounds.  {Conger  v,  IhM^  45  Neb., 
H»;  Glazv  t\  PanrI,  40  Neb.,  732;  Pearce  v.  McKatf^  45  Neb., 
296;  ,Sigler  v.  McConneU,  45  Neb.,  598.) 

Section  1,  chapter  33,  Laws,  1889  (Compiled  Statutes, 
ch.  50,  sec.  20),  provides,  inter  alia^  that  "Hereafter  it  shall 
be  unlawful  for  any  person  to  keep  for  the  purpose  of 
sale,  without  license,  any  malt,  spirituous  or  vinous  liq- 
uors in  the  state  of  Nebraska,  and  any  pei-son  or  persons 
who  shall  be  found  in  possession  of  any  intoxicating  liq- 
uoi-s  in  this  state  with  the  intention  of  disposing  of  the 
same  without  license  in  violati(m  of  this  chapter,  shall 
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be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  shall  be  fined  or  imprisoned  as  provided  in  section 
eleven  of  this  chapter,"  etc.  The  foregoing  makes  a 
crime  of  each  and  every  act  of  keeping  for  unlawful  sale 
any  one  of  the  liquors  enumerated  in  the  section;  in  other 
words,  the  having  in  one's  possession  any  vinous  liquors 
for  the  purpose  of  sale  without  a  license  or  permit  is  a 
separate  and  distinct  offense  from  that  arising  from  the 
keeping  of  any  spirituous  liquors  for  disposal  in  violation 
of  law.  We  must  not  be  understood  as  intimating  that 
each  day  the  liquors  are  kept  for  illegal  sale  constitutes 
a  separate  offense.  On  the  contrary,  the  offense  is  a  con- 
tinuing one,  and  so  long  as  there  has  been  no  interrup- 
tion, there  is  but  one  keeping.  The  sixteenth  count  of  the 
information  charges  the  unlawful  keeping  for  the  purpose 
of  sale  without  a  license  certain  vinous  liquors,  consisting 
of  a  half  barrel  of  "Raspberry  Wine,"  and  the  seventeenth 
count  charges  the  keeping  for  the  same  unlawful  pur- 
pose certain  spirituous  liquors,  consisting  of  two  cases  of 
"Tom  and  Jerry."  Therefore  two  separate  and  distinct 
offenses  are  alleged,  and  the  defendant  having  been  con- 
victed of  both,  a  separate  sentence  for  each  within  the 
limit  fixed  by  section  11,  chapter  50,  Compiled  Statutes, 
was  properly  imposed  for  each  offense.  {^State  v.  Pischely 
16  Neb.,  490;  Smith  v.  State,  32  Neb.,  105;  NicJioU  v.  State, 
49  Neb.,  777.) 

It  is  finally  insisted  that  said  chapter  33  of  the  Session 
Laws  of  1889  is  unconstitutional,  in  that  the  title  of  the 
act  is  too  restrictive,  or  not  broad  enough  to  include  the 
legislation  embraced  thereunder.  The  precise  question 
was  before  the  court  in  Re  White,  33  Neb.,  812,  and  was 
decided  adversely  to  the  contention  of  this  defendant. 
No  suflicient  reason  has  been  suggested  for  disturbing 
the  construction  of  the  act  given  in  that  case,  and  it  will 
be  followed.  ' 

After  a  scrupulous  consideration  of  the  several  assign- 
ments of  error,  and  the  able  argument  of  counsel  for  the 
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accused;  we  fail  to  discover  any  reversible  error  in  the 
record,  and  the  judgment  is  therefore 

Affibmbd« 


50    165 
52    187 

John  Reuthbr  v.  Henry  Zimbleman.       _b2_886| 

FiLiro  January  7, 1897.    No.  6885, 

1  Keview:  Bnx  of  Exceptions.  A  bill  of  exceptions  wiU  be  disre- 
garded upon  review  unless  certified  by  the  clerk  of  the  trial  court 
to  be  the  original  or  a  true  copy. 

%.  Instractions:  Repetitions.  It  is  not  reversible  error  to  refuse  an 
instruction  like  one  already  given  to  the  Jury. 

Error  from  the  district  court  of  Fillmore  countj. 
Tried  below  before  Hastings,  J.    Affi^tned. 

John  Barsbijj  for  plaintiff  in  error. 

Charleg  H.  Sloatij  contra. 

NORVAL,  J. 

This  was  an  action  by  John  Reuther  against  Henry 
Zimbleman  for  the  recovery  of  damages  claimed  to  have 
been  sustained  by  the  plaintiff  by  the  discharge  of  sur- 
face waters  upon  his  lands  by  the  defendant.  The  an- 
swer admits  that,  by  the  cutting  of  a  ditch  by  the  de- 
fendant, the  waters  of  a  pond  on  the  land  previously 
having  no  outlet  were  discharged  upon  plaintiff's  prem- 
ises, denies  that  any  damages  were  thereby  sustained  by 
plaintiff,  and  avers  that  such  waters  flowed  in  a  natural 
waterway  which  crossed  the  lands  of  the  latter.  From 
a  verdict  and  judgment  in  favor  of  the  defendant,  error  is 
prosecuted  by  the  plaintiff. 

Three  assignments  of  error  are  argued,  the  first  being 
that  the  verdict  is  not  sustained  by  the  evidence.  This 
assignment  is  not  available,  for  the  reason  that  the  pur- 
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ported  bill  of  exceptions  is  not  authenticated  by  the  clerk 
of  the  trial  court  to  be  the  original  or  a  true  copy/  {Felber 
t\  Ooodingy  47  Neb.,  38;  Childerscn  v.  Childersony  47  Neb., 
162;  Romberg  v.  Fokken,  47  Neb.,  198;  Wood  v.  Oerhold, 
47  Neb.,  397;  Andres  v.  Kridler,  47  Neb.,  585;  Sieberling  v. 
Fletcher,  47  Neb.,  847.) 

The  next  assignment  is  predicated  upon  the  ruling  of 
the  court  in  refusing  to  permit  plaintiff's  witness,  Henry 
Jacobs,  to  testify  whether  he  had  not  received  pay  from 
the  defendant  as  damages  on  account  of  the  water  flow- 
ing from  the  pond  on  the  land  owned  and  occupied  by 
the  witness.  This  objection  cannot  be  considered,  since 
the  bill  of  exceptions  is  not  authenticated. 

It  is  finally  insisted  that  the  court  erred  in  refusing 
plaintiff's  second  request  to  charge,  which  is  as  follows: 

*^2.  To  cause  water  to  wrongfully  flow  onto  the  land  of 
another  which  would  not  flow  there  naturally  is  to  create 
a  nuisance  in  itself,  and  calls  for  at  least  nominal  dam- 
ages." 

Th(*  principle  enunciated  in  the  foregoing,  at  least  so 
far  as  it  stated  the  correct  rule,  was  fairly  submitted  to 
the  jury  by  the  third,  fourth,  and  fifth  paragraphs  of  the 
instructions  given  by  the  court  on  its  own  motion;  hence, 
the  failure  to  give  plaintiff's  instruction  is  not  a  ground 
for  reversal.  (Beavers  v.  Missouri  P.  R.  Co.,  47  Neb.,  761.) 
The  judgment  is 

Affirmed. 


State  of  Nebraska,  ex  rel.  Michael  Morrissby  bt 
AL.,  V.  Basil  S.  Ramsey,  Judge. 

Filed  January  7, 1897.    No.  8917. 

1.  Beview:  Supersedeas.  The  filing  of  a  supersedeas  bond  Is  not  es- 
sential to  obtain  a  review  of  a  decree  or  final  order  of  the  district 
court,  either  by  appeal  or  upon  error;  but  such  bond  Is  indispen- 
sable to  a  stay  of  proceedings  pending  the  review. 
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2. : .    Such  bond,  when  filed  and  approved,  will  not  operate 

as  a  supersedeas  unless  it  contains  the  conditions  prescribed  by 
law. 

3.  :  .    A  proper  supersedeas  bond  executed,  filed,  and  ap- ' 

proved  In  one  cause  will  not  act  as  a  supersedeas  of  a  decree  subse- 
quently rendered  in  another  action  between  the  same  parties. 

4.  Pleading:  Demurbeb.    Averments  of  legal  conclusions  in  a  pleading 

are  not  admitted  by  a  demurrer. 

Original  application  for  mandamus  to  compel  respond- 
ent, as  judge  of  the  second  judicial  district,  to  recall  an 
order  of  sale  issued  by  the  clerk  of  the  district  court  of 
Cass  county  upon  a  decree  of  foreclosure.     Dismissed. 

A.  N.  Svllivan^  for  relators. 

Byron  Clark  and  C.  A.  Itaiiis^  contra, 

NORVAL,  J. 

This  was  an  original  application  for  a  peremptory  writ 
of  mandwnus  to  require  the  respondent,  as  judge  of  the 
second  judicial  district,  to  recall  an  order  of  sale  issued 
by  the  clerk  of  the  district  court  of  Cass  county  upon  a 
decree  of  foreclosure  rendered  therein.  The  respondent 
has  filed  a  general  demurrer  to  the  application,  which  has 
been  argued  and  submitted. 

The  application  is  exceedingly  verbose,  but  the  follow- 
ing is  believed  to  be  a  fair  summary  of  its  material  aver- 
ments: On  the  16th  day  of  October,  1893,  relators, 
Michael  Morrissey  and  Susan  C.  Morrissey,  made,  exe- 
cuted, and  delivered  to  the  Citizens  Bank  of  Plattsmouth 
their  mortgage  deed,  whereby  they  conveyed  to  the  bank 
<*ertain  lands  situate  in  Cass  and  Platte  counties,  to  se- 
cure the  payment  of  their  promissory  note  for  $10,000, 
with  five  interest  coupons  attached  of  #700  each;  that  on 
September  10,  1894,  one  Charles  C.  Parmele  was  duly 
appointed  receiver  of  said  bank,  who  entered  upon  the 
duties  of  his  trust  and  has  been  so  acting  as  receiver  ever 
since;  that  on  December  27,  1895,  the  relators  and  said 
receiver,  and  others  interested  in  the  said  bank,  entered 
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into  an  agreement,  subject  to  approval  by  the  court,  for 
the  settlement  of  said  mortgage,  by  the  terms  of  which 
relators  were  to  convey  to  the  receiver  certain  lauds, 
consisting  of  480  acres,  at  the  agreed  price  of  ^3  per 
acre,  in  satisfaction  of  the  amount  due  on  said  real  estate 
mortgage,  also  two  other  notes  of  the  i^lators,  for  $77ft 
and  $80,  respectively,  leaving  a  balance  due  them  from 
the  bank  of  the  sum  of  |2,976,  including  a  deposit  of  |107; 
that  on  the  same  day  the  district  court  rendered  a  decree 
canceling  said  real  estate  mortgage,  and  awarded  re- 
lators a  vendor's  lien  upon  said  land  for  said  sum  of 
|2,976;   and  they  executed  a  deed  to  relators  for  said 
real  estate,  which  conveyance  was  duly  recorded  in  the 
office  of  the  register  of  deeds  of  Cass  county,  and  the  re- 
ceiver canceled  said  notes  upon  the  books  of  the  bank. 
On  April  30, 1896,  on  the  petition  and  application  of  one 
D.  O.  Dwyer,  a  creditor  of  said  bank,  the  district  court 
of  Cass  county  entered  a  decree  setting  aside  the  said 
decree  of  December  27  approving  the  settlement  with  the 
Morrisseys,  and  also  ordered  said  receiver  to  proceed  at 
once  to  foreclose  said  mortgage,  and  that  the  said  deed 
from  Morrisseys  be  canceled  of  record.     A  motion  for 
a  new  trial  was  filed  and  overruled,  and  supersedeas 
bond  fixcHl  by  the  court  at  $2,500;  that  "on  the  12th  day 
of  June,  1896,  these  relators  filed  a  supersedeas  bond  as 
required  by  law,  which  was  duly  approved  by  the  clerk 
of  said  court;"  that  on  the  10th  day  of  October,  1896,  a 
transcript  of  the  proceedings  and  a  petition  in  error  were 
filed  in  this  court,  and  a  summons  in  error  was  issued, 
which  was  served  upon  the  parties  interested;    that  on 
May  25, 1896,  in  pursuance  of  said  las£  mentioned  decree^ 
the  said  receiver  commenced  a  suit  in  the  district  court 
of  Cass  county  to  foreclose  said  mortgage,  and  that  the 
relators  filed  no  answer  therein  and  a  decree  of  foreclos- 
ure was  rendered  as  prayed.     Subsequently,  relators  filed 
a  motion,  accompanied  with  an  affidavit,  setting  forth  the 
giving  of  the  supersedeas  bond  as  aforesaid  and  its  ap- 
proval by  the  clerk  of  the  court.     We  are  not  definitely 
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adyised  as  to  the  object  of  this  motion,  but  presumablj 
it  was  presented  for  the  purpose  of  preventing  further 
proceedings  under  the  decree  of  foreclosure.  The  motion^ 
whatever  its  scope  and  object,  was  overruled  on  Novem- 
ber 18, 1896.  The  receiver  was  directed  to  proceed  under 
said  decree.  An  order  of  sale  was  issued  and  delivered  to 
the  sheriff,  who  is  proceeding  to  sell  the  mortgaged  prem- 
ises, and  relators  have  frequently  requested  the  respond- 
ent, as  judge  of  the  district  court,  to  recall  the  same,. 
which  he  refuses  to  do. 

There  is  no  merit  in  the  application.  It  is  not  claimed 
that  any  written  request  for  a  stay  of  the  issuance  of  an 
order  of  sale  upon  the  decree  of  foreclosure  has  been  filedy 
as  might  have  been  done  under  section  4776  of  the  Code  of 
CSvil  Procedure.  The  record  fails  to  disclose  that  any 
appeal  has  been  taken,  or  proceedings  in  error  prosecuted,. 
from  said  decree  foreclosing  the  mortgage,  or  that  any  su- 
persedeas bond  has  been  given  under  the  provision  of 
either  section  588  or  section  677  of  the  Code.  The  F^latonj 
having  neglected  to  avail  themselves  of  the  benefits  of  the 
statute  relating  to  stays  of  orders  of  sales,  and  having 
taken  no  stei)s  to  obtain  a  review  of  said  foreclosure  de- 
cree, by  either  giving  a  supersedeas  bond  or  by  filing  a 
transcript  of  said  decree,  it  is  not  discoverable  that  thoy 
are  in  any  position  to  invoke  the  aid  of  the  court  to  pre- 
vent the  enforcement  of  the  decree  in  question  by  requir- 
ing the  respondent  to  recall  the  order  of  sale  from  tlie 
hands  of  the  sheriff  before  he  has  executed  its  mandate. 

We  are  asked  to  hold  that  the  supersedeas  bond  given 
by  the  relators  on  June  12, 1896,  operated  to  suspend  the 
decree  foreclosing  the  mortgage.  This  cannot  be  done, 
for  two  reasons.  In  the  first  place,  such  bond  was  not 
filed  in  the  foreclosure  suit,  but  was  executed  and  ap- 
proved in  another  case  or  proceeding,  before  the  action 
to  foreclose  the  mortgage  was  ever  commenced  or  the 
decree  therein  was  extended.  Manifestly  a  supersedeas 
bond  furnished  in  one  cause  will  not  operate  to  suspend 
or  prevent  the  enforcement  of  a  judgment  or  decree  ren- 
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dered  in  another  and  diflferent  action.  Suppose  a  super- 
sedeas bond  should  be  given  upon  the  rendition  of  a  de- 
cree foreclosing  a  mortgage,  and  the  plaintiff  should 
bring  another  action  in  the  same  court  upon  the  identical 
mortgage  and  obtain  another  decree  of  foreclosure;  such 
bond  would  not  supersede  the  second  decree.  The  sup- 
posed case  and  the  one  before  us  are  not  distinguishable 
in  principle. 

There  is  another  reason  for  refusing  to  hold  that  the 
;said  bond  executed  by  the  relators  did  not  operate  as 
a  supersedeas,  and  that  is  it  is  not  disclosed  by  this 
record  that  it  was  conditioned  as  prescribed  by  stat- 
ute. The  copy  of  the  bond  is  neither  attached  to  nor 
made  a  part  of  the  application  for  mandumus;  nor  are 
the  (conditions  of  such  bond  set  out  in  the  application 
filed  therein.  The  only  allegation  therein  upon  the  sub- 
ject is  that  "on  the  12th  day  of  June,  1896,  these  relators 
filed  a  supersedeas  bond  as  required  by  law,"  which  is 
the  mere  averment  of  a  legal  conclusion  from  facts  not 
stated,  and  therefore  not  admitted  by  the  demurrer.  A 
supersedeas  bond  not  conditioned  as  required  by  statute 
is  insufficient  to  prevent  the  enforcement  of  the  decree 
it  was  given  to  supersede.  {State  v.  ThielCj  19  Neb.,  220; 
O'Chanderv.  mate,  46  Neb.,  10.) 

In  view  of  the  conclusion  reached,  it  is  unnecessary 
to  discuss  the  proposition  whether  mandamtis  will  lie 
against  the  respondent  to  compel  the  performance  of  a 
judicial  act  The  application  fails  to  set  forth  sufficient 
facts  to  entitle  relato-s  to  the  relief  demanded.  The  de- 
murrer is  sustained  and  the  action 

Dismissed. 
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Haitd  Wallace  v.  School  District  No.  27,  Salinb 

County. 

Filed  January  7, 1897.    No.  6902. 

1»  Schools  and  School  Districts:  Teachrrs:  Contracts  of  Bhflot- 
MSNT.  Plaintiff  entered  into  a  written  contract  of  employment  as 
teacher  with  a  school  district  for  the  term  of  three  months,  com- 
mencing at  a  stated  time,  with  option  to  her  to  teach  the  school 
year  if  satisfaction  was  given.  She  taught  under  the  contract  the 
three  months,  exercised  the  option  given  her,  and  remained  in  the 
employ,  without  objection,  another  three  months,  when  she  was 
discharged  without  good  or  sufficient  cause,  before  the  close  of  the 
school  year.  Held,  That  the  services  rendered  after  the  first  three 
months  were  performed  under  said  contract,  and  a  new  written 
contract  was  not  necessary  to  bind  the  district  for  the  entire  school 
year. 


:  .    In  the  absence  of  a  stipulation  in  the  con- 

trac  to  the  contrary,  under  the  existing  statute,  a  qualified  teacher 
cannot  be  discharged  at  the  pleasure  of  the  district,  but  only  where 
just  cause  c::lsts  therefor. 

:  :  .    Jone8  v.  City  of  Nelyt'oska  City,  1  Neb..  176, 


distinguished. 


:  :  .    If  a  teacher  duly  employed  in  the  public 

schools  for  a  specified  period  is  dismissed  by  the  school  board 
prior  to  the  expiration  of  the  term  of  employment,  without  being 
shown  to  be  incompetent,  or  for  other  good  reason,  the  district  is 
liable  therefor. 

Pleading.    Held,  That  the  petition  stated  a 


cause  of  action. 

Error  from  the  district  court  of  Saline  county.    Tried 
below  before  Hastings,  J.    Reversed. 

F.  L  FosSj  0.  M.  Quackenbushy  and  W.  R.  MatsoUf  for 
plaintiff  in  eiTor. 

Hastings  d  Mcdinfk  and  A.  S.  SandSy  contra. 

NORVAL,  J. 

Tliis  is  a  petition  in  error  to  review  the  judgment  of  the 
district  court  sustaining  a  general  demurrer  to  plaintiff's 
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petition,  in  an  action  by  a  school  teacher  against  a  school 
district  for  the  alleged  breach  of  contract  of  employment. 
Plaiiitiflf  alleges  in  her  petition  that  she  is  and  was  a 
qualified  teacher  of  Saline  county;  that  on  the  7th  day  of 
September,  1891,  she  entered  into  a  written  contract  with 
the  defendant  to  teach  its  school  for  the  term  of  three 
months,  commencing  on  said  date,  with  privilege  of 
school  year  of  nine  months  providing  satisfaction  was 
given,  for  which  service  defendant  agreed  to  pay  her  the 
sum  of  ?40  per  month;  that  in  pursuance  of  said  contract 
she  taught  defendant's  school  for  six  months,  that  being 
the  fall  and  winter  terms;  that  in  the  month  of  March, 
1892,  and  a  few  days  prior  to  the  close  of  the  winter  term^ 
all  the  oflScers  of  the  defendant  came  to  plaintiff  and 
agreed  that  she  had  given  good  satisfaction,  and  it  was 
then  and  there  agreed  between  plaintiff  and  defendant 
that  she  should  teach  the  balance  of  the  school  year,  the 
spring  term  of  three  months,  under  the  written  agreement 
then  in  force,  commencing  on  March  14;  that  a  few  day^ 
prior  to  said  date  plaintiff's  mother  was  taken  violently 
ill,  of  which  fact  defendant  was  apprised  by  plaintiff^ 
and  at  her  request  a  few  days'  delay  was  granted  by  the- 
defendant  to  commence  the  school ;  that  on  the  15th  day 
of  March  defendant  discharged  plaintiff  and  refused  to 
permit  her  to  further  perform  said  contract,  and  without 
any  reasonable  cause  or  excuse  refused  to  allow  plaintiff 
to  continue  in  the  employ  as  agreed,  although  she  was 
ready  and  willing  to  commence  at  once,  and  immediately 
so  informed  the  officers  of  the  district;  that  she  made  all 
proper  and  reasonable  endeavor  to  secure  other  employ- 
ment, but  was  unable  to  do  so,  to  her  damage  in  the  sum 
of  |120.  The  contract  attached  to  and  made  a  part  of 
the  petition  is  as  follows: 

"This  agreement,  entered  into  this  7th  day  of  Septem- 
ber, 1891,  betw^een  school  district  27  of  Saline  county, 
Nebraska,  and  Maud  Wallace,  a  qualified  teacher  of  said 
county,  witnesseth:  That  the  said  Maud  Wallace  agrees 
to  teach  the  school  of  said  district  in  a  faithful  and  effi- 
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cient  manner  for  the  term  of  three  (3)  months  and  privi- 
lege of  school  year,  providing  satisfaction  is  given,  com- 
mencing on  the  first  Monday  in  September,  1891,  and 
agrees  to  keep  herself  qualified  and  agrees  in  all  things 
to  observe  the  rules  and  regulations  of  the  district  board. 
In  consideration  whereof  said  school  district  agrees  to 
pay  said  Maud  Wallace  the  sum  of  f40  per  month  for 
said  si^'vices,  and  agrees  to  keep  the  schoolhouse  in  good 
repair  and  provide  necessary  fuel ;  provided,  that  in  case 
said  Maud  Wallace  shall  be  discharged  for  sufficient 
cause  by  the  district  board,  or  shall  have  her  certificate 
annulled,  she  shall  not  be  entitled  to  any  compensation 
frrm  and  after  such  dismissal  or  annulment. 

"In  witness  whereof,  we  have  hereunto  subscribed  our 
names  this  7th  day  of  September,  A.  D.  1891. 

"E.  A.  Allen,  Director. 

"Maud  Wallace,  Teacher. 
'*  Approved: 

"A.  LUNDY,  Treasurer. ^^ 

It  is  contended  by  counsel  for  defendant  that  the  con- 
tract limits  the  term  of  employment  to  a  period  of  three 
m<mths,  commencing  on  the  first  Monday  in  September, 
1891,  and  that  neither  party  was  bound  at  the  end  of  that 
time  unless  a  new  contract  in  writing  was  entered  into. 
It  is  true  that  the  contract  fixed  definitely  the  time  plaint- 
iff should  teach  in  the  first  instance  at  three  months, 
and  her  services  could  not  have  been  demanded  by  the 
district  after  that  period  without  she  exercised  the  privi- 
lege or  option  given  by  the  contract;  but  it  does  not  follow 
that  a  new  contract  in  writing  w^as  necessary  to  entitle 
her  to  longer  remain  in  the  employ  of  the  defendant  It 
was  expressly  stipulated  at  the  time  of  the  hiring  that  she 
should  have  the  privilege  of  teaching  the  school  year, 
which,  the  petition  avers,  was  nine  months,  in  the  event 
she  gave  satisfaction.  This  option,  the  petition  shows, 
she  exercised,  and  the  defendant  accepted  her  services 
under  the  contract  for  six  months,  the  officers  of  the  dis- 
trict representing  that  she  had  given  good  satisfaction. 
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There  was  no  want  of  mutuality  when  she  availed  herself 
of  the  option  and  continued  to  render  services,  which 
were  accepted,  beyond  the  three  months'  term.  After 
that  she  was  under  obligation  to  continue  to  teach  the 
entire  school  year,  and  the  defendant  was  likewise  bound 
to  pay  her  the  contract  price.  Her  services  rendered  be- 
yond the  term  of  three  months  were  not  performed  with- 
out any  written  contract,  but  under  and  in  pursuance  of 
the  one  above  set  out.  No  new  or  additional  written 
agreement  was  required  to  bind  either  party.  (Clark^ 
Contracts,  sec.  936.) 

It  is  said  plaintiff  did  not  tender  her  services  to  the 
district  for  the  time  for  which  she  seeks  to  recover,  nor 
did  she  go  to  the  sohoolhouse  to  continue  her  employ- 
ment. The  petition  avers  that  she  requested  the  mem- 
bers of  the  board  to  permit  her  to  so  do;  that  they  re- 
fused and  informed  her  they  would  oust  her  from  the 
building  if  she  attempted  to  teach.  This  shows  a  suffi- 
cient offer  to  perform  the  contract  on  lier  part. 

Another  contention  is  that  a  school  district  has  the 
power  to  discharge  a  teacher  at  any  time,  and  when  it 
exercises  that  right  its  decision  is  linal  and  conclusive. 
On  this  question  we  are  cited  to  Jones  r.  City  of  Nebrdska 
Vity,  1  Neb.,  176,  and  Bays  v.  State,  6  Neb.,  167.  The  first 
case  was  founded  upon  a  statute  not  now  in  existence, 
which  in  express  terms  conferred  authority  upon  school 
boards  to  remove  teachers  at  pleasure,  and  the  court 
rightly  held  that  this  law  entered  into  and  formed  part 
of  the  contract  of  hire,  and  that  the  teacher  could  be 
discharged  by  the  board  before  the  expiration  of  his  em- 
ployment, w^hether  sufficient  cause  for  dismissal  existed 
or  not.  The  statute  under  wliich  that  decision  was  ren- 
d(  red  not  now  being  in  force,  the  case  is  not  a  precedent 
for  any  holding  that  this  plaintiff  is  not  entitled  to  re- 
cover. The  court  in  Bays  r.  State,  supra,  construed  sec- 
tions 45  and  56  of  chapter  68,  General  Statutes.  By  sec- 
tion 45  a  majority  of  the  members  of  the.  district  board 
were  empowered  to  "hire  qualified  teachers  for  and  in  the 
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name  of  the  district,"  and  by  section  56  the  board  was. 
given  "the  general  care  of  the  school,  and  may  establish 
all  needful  regulation^  for  the  management  not  iu  con- 
flict with  rules  prescribed  by  the  superintendent."  It 
was  held,  as  an  incident  to  the  powers  invested  in  a  scliool 
board  by  said  sections,  that  it  had  the  right  to  dismiss  for 
incompetence  or  any  other  sufficient  cause.  Lake,  C.  J.,, 
after  quoting  the  sections  referred  to,  observes:  "This 
language  is  somewhat  general,  but  we  think  the  authority 
18  clearly  implied  for  the  board  to  discharge  a  teacher 
who,  for  any  reason,  is  found  to  be  incompetent.  The 
authority  to  teraiinate  the  employment  of  a  teacher  must 
rest  somewhere,  and  in  the  absence  of  an  express  provis- 
ion on  this  subject  it  should,  we  think,  be  governed  by 
the  general  rule  of  the  common  law  applicable  in  analo- 
gous cases,  and  be  held  to  reside  with  those  whose  duty 
it  is  to  represent  the  district  in  making  the  contract,  and 
who  are  directly  responsible  for  the  successful  manage- 
ment of  the  school.  By  the  common  law,  if  a  servant 
neglect  the  duties  of  his  employment,  or  is  incompetent 
to  perform  them  with  reasonable  skill,  he  may  be  dis- 
charged at  once,  although  hired  for  a  definite  time  which 
has  not  yet  elapsed.  And  where  a  servant  is  formally 
discharged,  even  although  it  be  without  adequate  cause, 
he  cannot  continue  the  service  against  the  will  of  his 
employer,  but  must  seek  redress  by  an  action  for  dam- 
ages." The  sections  of  the  statute  undf^r  consideration 
in  that  rase,  as  respect  the  i)ower  of  district  boards  in 
the  matter  of  hiring  teachers  and  the  management  and 
general  care  of  the  schools,  are  substantially  the  same 
as  section  11,  article  4,  and  section  3,  article  5,  of  our 
I)iesent  school  law;  hence.  Bays  v.  State  justifies  the 
conclusion  that  a  school  board  may  dispense  with  the 
services  of  a  teacher,  if  good  cause  therefor  exists,  prior 
to  the  expirati(m  of  his  term  of  employment,  although 
no  such  express  iM)wer  is  given  in  the  statute.  The 
question  whether  a  teacher  can  recover  damages  against 
the  district  for  a  wrongful  discharge  was  not  before 
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the  court  in  the  case  in  6  Nebraska,  nor  was  any  opin* 
ion  there  expressed  upon  the  question.  Applying  the 
rule  of  law  which  governs  the  breach  of  contracts  for 
hire  entered  into  between  individuals,  it  is  very  evident 
that  a  school  district  is  liable  for  the  damages  sustained 
by  a  teacher  on  account  of  being  dismissed  by  the  board 
where  no  good  and  valid  ground  exists  for  such  dis- 
charge. The  court  must  not  be  understood  as  holding 
that  such  an  action  can  be  maintained  where  the  con- 
tract of  employment  authorizes  the  school  board  to  dis- 
pense with  the  services  of  the  teacher  whenever  it  chooses 
to  do  so.  This  contract  confers  no  such  power  upon 
the  defendant.  Plaintiff  obligated  herself  to  give  sat- 
isfaction, and  it  is  averred  in  the  petition,  and  by  the 
demurrer  admitted  to  be  true,  that  the  members  of  the 
board  informed  her  that  she  had  given  satisfaction. 

It  is  further  urged  that  the  petition  fails  to  allege  that 
plaintiff  was  not  discharged  for  good  cause  or  incompe- 
tency, therefore  it  will  be  presumed  that  the  board  had 
good  cause  for  its  action;  and  there  can  be  no  recovery. 
-Tounsel  for  defendant  must  have  misread  the  petition. 
It  is  there  averred  that  the  defendant,  "without  any  rea- 
sonable cause  or  excuse  whatever,  refused  to  suffer  this 
plaintiff  to  continue  in  its  employ."  This  shows  that  the 
<lischarge  was  wrongful.  We  are  constrained  to  hold 
that  the  petition  stated  a  cause  of  action,  and  that  the 
court  erred  in  sustaining  the  demurrer.  The  judgment 
is  reversed  and  the  cause  remanded. 


REYERS£a>  AND  RBMANDBD. 
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Gottlieb  Storz  et  al.  v.  Lena  Finklestein,  Adminis- 
tratrix, ET  AL. 

Filed  Januabt  7, 1897.    No.  6308. 

1.  Attachment:  Action  on  Bond:  Bubden  op  Proof.  In  an  action  on 
an  attachment  hond,  where  the  answer  is  a  general  denial  of  the 
averments  of  the  petition,  the  burden  is  upon  the  plaintiff  to  show 
that  the  attachment  was  wrongfully  issued;  that  is,  that  the  aver- 
ments in  attachment  affidavit  as  ground  for  the  writ  were  untrue. 
Rtan  and  Ragan,  CC,  dissenting. 


S.  :  :  Instructions.    An  instruction  in  such  a  case  which 

permits  the  Jury  to  return  a  verdict  for  the  plaintiff  if  they  find 
that  the  attachment  was  merely  dissolved,  held  erroneous.  Ryan 
and  Raqan,  CC,  dissenting. 

t.  Beview:  Instbtjctionb.  A  Judgment  will  not  be  reversed  for  errors 
committed  in  giving  instructions  where  it  is  not  shown  the  unsuc- 
cessful party  could  have  been  prejudiced  thereby. 

4.  Attachment:  Bond:  Signatttbsb.  An  attachment  bond  is  valid 
without  the  signature  of  the  attaching  plaintiff,  and  where  he  does 
not  sign  the  bond  he  is  not  liable  tbereon  to  defendant  in  attach- 
ment.   Rtan  and  Raoan,  CC,  dissenting. 

BEiHBARiNa  of  case  reported  in  48  Neb.,  27.  Reversed 
in  part. 

Lakej  Hamilton  d  Maxwell^  for  plaintiffs  in  error. 

Estabrook  &  Davis  and  Charles  E^  Clapp^  contra. 

NORVAL,  J. 

Louis  M.  Pinklestein  recovered  judgment  in  the  court 
below  against  Gottlieb  Storz,  Joseph  D.  Her,  and  Theo- 
dore Olsen  upon  an  attachment  bond.  The  defendants 
jointly  and  severally  prosecuted  error  to  this  court,  and 
a  judgment  of  reversal  was  entered  at  the  last  term,  the 
opinion  being  reported  in  48  Nebraska,  27.  A  motion 
for  a  rehearing,  based  upon  three  grounds,  was  sustained, 
and  the  cause  again  submitted  for  consideration. 

It  is  urged  that  the  judgment  of  the  lower  court  should, 
In  any  event,  be  affirmed  as  to  the  defendant  Olsen.  The 
16 
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judgment  as  to  him  was  reversed  for  the  giving  of  tUis  in- 
struction: 

"1.  In  order  that  plaintiff  may  recover  in  this  action, 
he  must  satisfy  you  by  a  preponderance  of  all  the  evi- 
dence: First,  that  defendants  Storz  and  Her,  in  a  suit 
brought  by  them  against  him,  caused  an  attachment  to 
be  issued  and  levied  on  his  bottling  works;  second,  that 
said  attachment  was  dissolved  in  due  course  of  law; 
third,  as  to  the  amount  of  damages,  if  any,  suffered  by 
him  as  a  direct  result  of  the  issuance  and  levy  of  said  at- 
tachment; fourth,  that  the  attachment  bond  was  duly 
executeil  by  defendant  Olsen." 

An  examination  of  the  briefs  and  arguments  has  failed 
to  convince  the  writer  that  this  instruction  stated  the  cor- 
rect rule  applicable  to  the  issues  made  by  the  pleadings 
either  as  to  Olsen  or  his  co-defendants.  It  will  be  ob- 
served that  the  suit  is  upon  an  attachment  undertaking 
conditioned  in  accordance  with  the  provisions  of  section 
200  of  the  Code  of  Civil  Procedure,  ''that  the  plaintiff 
shall  pay  the  defendant  all  damages  which  he  may  sus- 
tain by  reason  of  the  attachment  if  the  order  be  wrong- 
fully obtained."  There  is  no  possible  room  for  doubt 
.  that  no  liability  arises  upon  such  a  bond  unless  the  at- 
tachment was  wrongfully  issued,  and  the  burden  of  es- 
tablishing that  fact  is  upon  the  plaintiff.  No  decision 
rendered  under  a  statute  like  our  own  holds  the  contrary 
to  be  true.  The  element  of  the  wrongful  issuance  of  the 
attachment  was  omitted  from  the  instruction  quoted  ex- 
cept it  is  contained  in  the  second  subdivision  thereof, 
namely:  "That  said  attachment  was  dissolved  in  due 
(^ourse  of  law."  In  the  former  opinion  it  was  held  that 
this  language  was  not  suflScient  to  show  that  the  attach- 
ment was  w^rongfully  sued  out,  and  that  view  is  evidently 
sound,  inasmuch  as  the  attachment  may  have  been  dis- 
solved for  mere  defects,  omissions,  or  irregularities  com- 
mitted by  the  officer  in  issuing  the  writ  Doubtless,  the 
discharge  of  an  attachment  on  a  finding  in  favor  of  the 
defendant,  on  an  issue  as  to  the  truth  of  the  facts  alleged 
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as  the  ground  for  the  writ,  is  conclusive  between  the 
parties  in  an  action  on  the  bond  that  the  writ  was  wrong- 
fully obtained,  unless  it  has  been  reversed  on  error.  {Hoyc 
V.  Norton^  22  Kan.,  374;  MiUhvll  r.  Mattingly,  1  Met.  [Ky.], 
237;  Boatwrif/hf  v.  Stvivart,  37  Ark.,  614.)  But  the  in- 
struction under  consideration  failed  to  inform  the  jury 
that  they  must  tind  the  attachment  was  discharged  for 
want  of  suflici(*nt  grounds  for  the  obtaining  of  the  writ 
to  justify  a  recovery  on  the  bond.  The  effect  of  the  in- 
struction was  to  withdraw  from  the  consideration  of  the 
jury  whether  the  attachment  had  been  wrongfully  ob- 
tained, and  to  allow  a  recovery  if  they  found  the  writ  had 
been  discliarged  for  any  cause.  The  authorities  gener- 
ally hold  that  an  attachment  is  not  wrongfully  obtained 
unless  it  is  shown  that  the  phiintiff  has  no  meritorious 
cause  of  action  against  the  defendant,  or  having  such  a 
cause  of  action,  the  groun<l  stated  in  the  attachment  affi- 
davit is  untrue.  The  word  "wrongful,"  as  used  in  the 
statute,  does  not  apply  to  a  dissolution  of  an  attachment 
on  acccmnt  of  defects  in  the  form  of  the  proceedings  or 
for  mere  omissions,  irregularities,  or  informalities  which 
the  officer  may  have  committed  in  the  issuance  of  the 
process. 

The  statute  of  Florida  I'equires  the  plaintiff  in  attach- 
ment to  give  a  bond  with  at  least  two  or  more  sureties  in 
double  the  amount  (*laimed  conditioned  "to  pay  all  costs 
and  damages  which  the  defendant  may  sustain  in  conse- 
quence of  imi)roi)erly  suing  out  said  attachment."  (Stat- 
utes of  Florida,  1892,  sec.  1046.)  The  court,  in  construing 
the  above  provision  in  Steen  v.  Ross^  22  Fla.,  480,  say: 
"We  think  the  word  improperly,'  as  used  in  the  statute, 
has  a  broader  signification  than  a  mere  irregularity,  and 
that  it  is  insufficient  to  allege  as  a  breach  of  the  condi- 
tion, although  in  the  express  words  of  the  bond,  that  it 
was  improperly  issued.  The  breach  should  state  with  dis- 
tinction in  what  its  impropriety  consisted. .  It  is  only 
impi-operly  issued  when  the  plaintiff  has  no  meritorious 
cause  of  action,  of  that  class  of  actions  in  which  the  law 
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authorizes  a  resort  to  the  remedy  against  the  defendant, 
or  having  such  a  cause  of  action  the  ground  alleged  in 
the  affidavit  for  its  issue  is  untrue,  or  not  one  of  the 
grounds  enumerated  which  must  exist  before  it  can  be 
obtained.  We  do  not  think  it  was  intended  to  cover  a 
case  where  the  plaintiff  had  a  meritorious  cause  of  action 
of  the  class  for  which  an  attachment  may  legally  issue, 
and  when  the  cause  for  its  issuance  is  one  of  those  speci- 
fied in  the  statute,  and  such  cause  is  true  if  the  attach- 
ment was  dissolved  for  some  irregularity  or  for  some 
technical  reason."  The  doctrine  announced  in  the  fore- 
going is  stated  with  approval  in  Drake  on  Attachment, 
sec.  170,  and  Shinn  on  Attachment  &  (larnishment,  sees. 
183, 187. 

Sharpe  v.  Hunter^  16  Ala.,  765,  was  a  suit  upon  an  at- 
tachment bond  conditioned  substantially  like  the  one  at 
bar.  The  order  for  attachment  was  quashed  for  a  defect 
in  the  affidavit  upon  which  it  issued.  The  trial  court 
charged  the  jury  that  if  they  believed  the  writ  of  attach- 
ment sued  out  was  abated  on  plea,*  the  plaintiff  was 
entitled  to  recover  his  actual  damages  sustained.  The 
supreme  court  held  this  instruction  erroneous.  Chilton, 
J.,  in  the  course  of  his  opinion,  observed:  "What  is 
meant  by  the  term  SvrongfuP  as  used  in  the  statute  to 
which  this  bond  conforms?  Was  it,  as  is  contended  by 
counsel  for  the  defendant  in  error,  designed  to  apply  to 
defects  in  the  form  of  the  proceedings,  on  account  of 
which  the  attachment  should  be  quashed,  as  well  as  to 
the  ground  upon  which  it  was  to  be  issued?  Or  was  the 
object  of  the  framers  of  the  act  merely  to  provide  a 
remedy  against  piTSons  who  should  resort  to  this  extra- 
ordinary remedy  to  the  prejudice  of  another,  without 
cause  or  sufficient  ground  therefor?  It  is,  to  my  mind, 
perfectly  clear  that  the  L.tter  construction  is  the  correct 
one.  ♦  ♦  ♦  We  think  that  by  the  wrongful  suing 
out  of  the  attachment  is  meant,  not  the  omissions,  irregu- 
larities, or  informant U's  which  the  officer  issuing  the 
process  nay  have  committed  in  its  issuance,  but  that 
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the  party  resorted  to  it  without  suflBcient  ground.  The 
ease  of  Kirksey  v.  JoneSy  7  Ala.,  622,  not  only  fully  sus- 
tains this  view,  but  goes  quite  beyond  it  So  far  as  it 
conforms  to  this  construction  of  the  statute,  we  fully 
approve  of  that  decision." 

City  Nat  Bank  v.  Jeffries^  73  Ala.,  183,  was  founded  on 
an  attachment  bond.  The  court  on  defining  the  term 
"wrongful"  say:  "The  meaning  of  this  is,  not  that  the 
attachment  proceedings  are  faulty  and  liable  to  be  abated 
or  quashed.  Such  defects  furnish  no  grounds  for  recov- 
ery of  damages.  To  be  ^wrongful'  within  the  statute, 
none  of  the  statutory  grounds  for  attachment  must  ex- 
ist. {Sharpe  v.  Hunter y  16  Ala.,  765;  Drake,  Attachment, 
sec.  170;  Durr  v.  Jackson^  39  Ala,,  203.)  To  justify  an 
attachment  there  must  be  a  debt,  due  or  to  become  due, 
and  one  of  the  enumerated  statutory  grounds  for  attach- 
ment must  exist.  {Lockhart  v.  Woods,  38  Ala.,  631;  Durr 
V.  JaeksoUy  supra.)  If  either  of  these  be  wanting  in  fact, 
no  matter  how  sincerely  the  attaching  creditor  may  be- 
lieve it  to  exist,  then  the  attachment  is  wrongful.  In 
such  case  the  measure  of  recovery  in  a  suit  on  the  bond 
is  the  actual  injury  sustained.  ♦  ♦  ♦  And  in  such 
action  the  anus  rests  with  the  plaintiff  to  prove  the  falsity 
of  the  aflBdavit,  or,  what  is  the  same  thing,  the  nonexist- 
ence of  the  ground  on  which  the  attachment  was  sued 
out." 

In  Calhoun  v.  HannaUy  87  Ala.,  277,  it  was  ruled  that  an 
action  could  not  be  maintained  on  an  attachment  bond 
unless  the  attachment  was  wrongfully  sued  out;  that  is, 
unless  it  was  issued  without  the  existence  of  any  one  of 
the  facts  which  authorize  a  resort  to  the  process. 

In  Garretson  v.  ZachariCj  8  Martin,  n.  s.  [La.],  481,  it 
was  decided  that  the  surety  on  an  attachment  bond  is 
not  liable  when  the  attaching  creditor  failed  in  his  cause 
of  action  by  reason  of  some  irregularity  in  the  proceed- 
ings, posterior  to  the  bond. 

In  Pettit  V.  Mercery  8  B.  Mon.  [Ky.],  51,  it  was  decided 
that  the  mere  failure  of  the  plaintiff  in  attachment  to 
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prosecute  his  suit  to  judgment  does  not  constitute  a 
breach  of  the  condition  of  the  bond.  To  the  same  effect 
are  Cooper  r.  Hill,  3  Bush  [Ky.],  219,  and  Nockles  v.  Egg- 
spielcTy  47  la.,  400. 

In  the  first  opinion  filed  herein,  Eaton  v,  Bartsch^rerj  5 
Neb.,  469, — two  cases, — ^was  cited  to  sustain  the  doctrine 
that  a  suit  on  an  attachment  bond  cannot  be  maintained 
merely  on  account  of  the  attachment  having  been  dis- 
solved for  omissions  or  irregularities  in  issuing  the  writ. 
A  reference  to  the  opinion  will  disclose  that  it  is  decisive 
of  the  question  under  consideration.  Both  of  those  cases 
were  suits  upon  attachment  undertakings  conditioned, 
like  the  one  before  us,  according  to  the  requirements  of 
the  statute.  The  petitions  averred  that  the  attachments 
were  dissolved  on  proceedings  in  error,  but  contained  no 
allegation  showing  that  the  orders  of  attachments  were 
wrongfully  issued.  This  court,  by  Lake,  C.  J.,  held  that 
each  petition  failed  to  state  a  cause  of  action.  In  the 
opinion  it  is  said:  "The  undertakings  upon  which  these 
actions  wen*  brought  contain  simply  the  statutory  re- 
quirements, by  which  the  obligors  therein  promise  to 
pay  the  defendant  all  damages  which  he  might  sustain 
by  reason  of  the  attachments,  if  the  orders  therefor  w^ere 
^wrongfully  obtained.'  There  is  no  agreement  to  pay 
all  damages  that  might  be  occasioned  by  the  attach- 
ments, in  any  event,  but  only  in  case  it  should  be  estab- 
lished that  the  orders  of  attachment  were  Wrongfully' 
sued  out.  In  these  petitions  there  is  no  charge  that 
these  orders  of  attachment  were  wrongfully  or  unjustly 
obtained,  nor  is  there  any  statement  from  which  that 
fact  can  possibly  be  inferred.  There  is,  to  be  sure,  in 
each  of  them  an  allegation  that  after  the  attached  prop- 
erty had  been  sold,  and  the  proceeds  applied  upon  the 
jud{2ment  in  pursuance  of  the  order  of  the  court,  pro- 
ceedings in  error  were  prosecuted  which  resulted  in  the 
dissolution  of  the  attachments.  But  there  is  nothing 
to  show  upon  what  this  decision  was  based;  and  for 
aught  that  appears,  it  may  have  been  for  a  mere  tech- 
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nicality,  or  for  some  other  cause  entirely  consistent  with 
the  fact  that  the  plaintiffs  were  fullj-  justified  in  resort- 
ing to  the  process  of  attachment  for  the  collection  of 
tlvAr  claims/'  The  chief  justice,  after  quoting  from  the 
oi>inion  in  Sharpe  t\  Hvnt€7%  16  Ala.,  7(>5,  that  "by  the 
wrongful  suing  out  of  the  attachment  is  meant,  not  the 
omissions,  irregularities,  or  informalities  which  the  offl- 
crr  issuing  the  process  may  have  committed  in  its  issu- 
iince,  but  that  the  party  resorted  to  it  without  suflftcient 
;i:rounds,''  says:  "The  following  are  authorities  on  the 
^;ame  point  under  statutes  quite  similar  to  our  own: 
Pcttit  V.  Mercery  8  B.  Mon.  [Ky.],  51;  Raver  v.  Wehster^  3 
la.,  502.  We  are  of  the  opinion,  therefore,  that  in  failing 
to  allege,  or  show  by  reasonable  inference,  that  the  or- 
ders of  attachment  were  'wrongfully'  sued  out,  or,  in 
other  words,  that  no  just  grounds  actually  existed  for 
^  resort  to  this  extraordinary  process,  these  petitions 
are  fatally  defective  and  wholly  inadequate  to  support 
these  judgments."  The  principle  underlying  those  cases 
is  clearly  applicable  to  the  question  now  under  consid- 
eration. It  was  distinctly  ruled  that  a  petition  on  an 
attachment  undertaking  is  fatally  defective  which  fails 
to  show  the  order  of  attachment  was  wrongfully  pro- 
cured, and  further,  that  no  reasonable  or  just  inference 
that  the  writ  was  so  obtained  can  be  drawn  from  the 
mere  averment  of  the  dissolution  of  the  attachment.  It 
cannot  bp  successfully  claimed  that  the  petitions  in  those 
cases  failed  to  aver  the  attachments  had  been  dissolved, 
or  that  the  effect  of  the  pleadings  was  "that  the  court 
had  made  an  order  sustaining  the  attachments  and  or- 
dering the  attached  property  sold,  and  that  the  defend- 
ants in  those  actions  had  by  proceedings  in  error  sus- 
pended the  judgments,  and  therefore  they  concluded  that 
suspending  the  judgments  rendered  in  those  actions  had 
discharged  the  attachments."  The  petition  in  each  of 
these  cases  on  file  in  this  court,  after  setting  forth  the 
recovery  of  judgment  by  attachment  plaintiffs  in  a  jus- 
tice court  for  a  specified  sum  and  an  order  for  the  sale 
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of  the  attached  property,  alleges  that  a  petition  in  error 
was  prosecuted  to  the  district  court,  and  that  "it  was 
considered  and  adjudged  by  said  court  that  said  order  of 
attachment  be  dismissed  and  discharged,  and  the  prop- 
erty thereby  attached  be  released  therefrom."  I^rom 
this  it  aflftrmatively  appeared  that  the  order  of  attach- 
ment had  been  dissolved  and  vacated.  If  a  petition  is 
not  good  which  merely  avers  the  dissolution  of  an  attach- 
ment, because  such  an  allegation  does  not  show  the  at- 
tachment was  wrongfully  sued  out,  it  requires  no  argu- 
ment to  show  that  the  instruction  quoted  was  erroneous, 
since  it  permitted  a  recovery  on  the  bond  whether  the 
attachment  was  wrongfully  sued  out  or  not.  While  the 
attachment  in  this  case  was  dissolved,  there  is  nothing 
in  the  record  to  show  us  upon  what  ground  the  order  of 
dissolution  was  entered.  It  may  have  been  based  upon 
mere  irregularities,  omissions,  or  technical  objections,, 
and  if  so,  under  the  authorities  cited  the  order  of  dissolu- 
tion would  not  be  prima  facie  evidence  that  the  writ  was 
wrongfully  issued. 

In  the  last  brief  filed  by  plaintiffs  below  they  say  they 
do  not  question  the  soundness,  as  an  abstract  proposition, 
of  the  criticism  made  in  the  former  opinion  upon  this  in- 
struction, but  it  is  insisted  that  the  instruction  was  not 
prejudicial  to  the  defendants.  As  to  Storz  &  Her  this 
contention  is  not  well  founded,  for  the  reason  the  charge 
of  the  court  permitted  the  jury  to  find  against  them  even 
though  they  did  not  execute  the  bond.  The  instruction 
on  the  question  of  signing  the  undertaking  only  required 
them  to  find  that  it  was  executed  by  Olsen.  The  instru- 
ment declared  on  disclosed  on  its  face  that  Storz  &  Her 
never  signed;  hence  they  were  not  liable  thereon  to  the 
attaching  creditor,  as  we  shall  presc^ntly  show.  The 
writer  is,  however,  convinced  upon  further  reflection 
that  the  record  fails  to  establish  that  OLsen  was  in  any 
manner  prejudiced  by  this  instruction.  In  the  previous 
opinion  it  was  mentioned  that  the  bill  of  exceptions  on 
its  face  revealed  the  fact  that  it  did  not  contain  all  the 
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evidence  adduced  on  the  trial.  It  must,  therefore,  be 
presumed  that  the  evidence  before  the  jury  was  sufficient 
to  establish  that  the  attachment  was  wrongfully  issued, 
and  that  it  was  dissolved  for  that  reason.  If  such  was 
the  testimony,  and  it  must  be  presumed  in  the  absence  of 
a  showing  to  the  contrary,  then  Olsen  was  not  prejudiced 
by  the  charge  of  the  court,  unless  that  portion  of  the  testi- 
mony incorporated  in  the  bill  of  exceptions  reveals  that 
the  question  of  the  wrongful  issuance  of  the  attachment 
was  a  controverted  or  disputed  fact.  The  testimony 
brought  up  does  not  disclose,  nor  tend  to  prove,  that  there 
was  any  ground  for  the  attachment,  nor  is  there  any- 
thing in  the  record  tending  to  cH)ntrovert  the  fact  that  the 
attachment  was  sued  out  wrongfully,  and  without  just 
cause  for  resorting  to  this  extraordinary  process.  It  is 
true  the  bill  of  exceptions  contains  testimony  to  the  effect 
that  Pinklestein,  at  the  time  of  the  attachment,  was  in- 
debted to  Storz  &  Her;  that  he  was  occupying  their  build- 
ing and  had  removed  a  portion  of  his  goods  to  Council 
Bluffs,  and  was  about  to  remove  the  remainder  to  the 
same  place,  for  the  purpose  of  engaging  in  business  there. 
But  their  testimony  falls  far  short  of  establishing  any  one 
of  the  grounds  for  an  attachment  enumerated  in  the  Code, 
since  the  element  of  fraudulent  intent  is  lacking.  In  the 
absence  of  testimony  tending  to  prove  the  attachment 
was  not  wrongfully  obtained,  it  cannot  be  said  there  was 
any  reversible  error  in  not  submitting  that  question  to 
the  jury.  Error  cannot  be  presumed,  but  must  affirma- 
tively appear  to  justify  the  revei'sal  of  a  judgment.  In 
the  absence  of  a  portion  of  the  testimony  this  court  can- 
not say  that  any  prejudice  was  wrought  by  this  instruc- 
tion. It  is  the  settled  doctrine  of  this  court  tliat  an  erro- 
neous charge  will  not  work  a  reversal  when  it  is  not 
shown  the  party  complaining  could  have  been  possibly 
prejudiced  by  its  giving.  {Ryan  v.  State  Bank^  10  Neb., 
524;  Converse  v,  MyeTj  14  Neb.,  190;  Knowlton  v.  Mandemlky 
20  Neb.,  59;  Western  Union  Telegraph  Co,  v.  Lowery^  32 
Neb.,  732;  State  t?.  Hill,  47  Neb.,  456;  Burlington  db  M.  It. 
R,  Co.  r.  Ci'rmvh,  47  Neb.,  767.) 
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Another  arf^ument  in  the  brief  is  that  "section  200  of 
the  Code,  having  been  construed  in  Eckmaii  v.  Hamnwnd^ 
27  Neb.,  611,  as  dispensing  with  the  necessity  of  the 
])huntiff  in  attachment  signing  the  bond,  it  conclusively 
follows  that  his  signature  to  the  bond  is  presumed,  and 
Ids  primary  obligation  to  pay  damages  for  his  wrongful 
attachment  is  created  by  statute."     It  is  true  this  court, 
in  FjckiiuiH  r.  Hammond,  supra,  decided  that  section  926  of 
the  Code  of  Civil  Procedure,  which  is  substantially  the 
same  as  section  200,  does  not  require  that  an  undertak- 
.111^-  in  attachment  be  signed  by  the  plaintiff,  but  that  if 
it  be  signed  by  a  surety  alone,  the  bond  is  sufficient.     It 
<lo(\s  not,  however,  follow  from  this  holding  that  the  sig- 
nature of  the  plaintiflf  is  presumed,  and  that  he  is  liable 
to  the  defendant  in  an  action  on  the  bond.    If  the  plaintiflf 
is  not  required  to  sign  an  attachment  undertaking,  how 
can  it  be  presumed  that  he  did  so  sign  in  the  face  of  a  rec- 
ord which  shows  he  did  not  do  so.     It  might  be  otherwise 
in  case  of  a  bond,  which  the  statute  requires  to  be  signed 
by  the  principal  named  therein,  which  he  has  procured 
to  be  given  and  approved,  but  failed  to  subscribe  his 
name  thereto,     (^^tatv  r.  If  ill,  47  Neb.,  456.)     The  bond  in 
suit  shows  that  Storz  &  Her  are  not  par-ties  to  it.     It  does 
not  purport  to  bind  them,  but  Olsen  alone,  to  pay  all 
damages  sustained  by  Finklestein  by  reason  of  the  wrong- 
ful suing  out  of  the  attachment,  in  case  the  attaching 
crcMlitor  fails  to  do  so.     This  bond  is  an  independent  con- 
tract on  the  part  of  Olsen,  and  under  our  statute  the  sig- 
natures of  Storz  &  Her  were  not  necessary.     {Eckman  v. 
Hammond,  27  Neb.,  611;  Curtis  v,  RichardSy  9  Cal.,  39;  City 
of  f^acram€7ito  v.  Dunlap,  14  Cal.,  424;  Murdoch  v.  Brooks^ 
38  (^al.,  604;  Frankel  v.  Stern,  44  Cal.,  168.)    The  liability 
of  Olsen,  as  between  himself  and  the  attaching  creditor, 
is  that  of  principal  debtor.     This  principle  was  held  and 
applied  to  the  signers  of  an  appeal  undertaking  in  Flan- 
nagan  v.  Cleveland,  44  Neb.,  59.     In  Indiana,  as  in  this 
state  (Clark  v.  Strofig,  14  Neb.,  229),  the  statute  does  not 
require  an  appellant  to  sign  an  appeal  bond.     The  su- 
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preme  court  of  Indiana  held  that  an  action  will  not  lie 
against  an  appellant  on  an  appeal  bond  which  he  did  not 
sign.  {Supreme  Council  of  Catholic  Benevolent  Legion  v. 
Boyle,  42  N.  E.  Rep.  [Ind.],  828,  44  N.  E.  Rep.,  56.)  Apply- 
ing the  same  doctrine  to  the  bond  in  question,  Storz  '& 
Her  are  not  liable  thereon.  It  was  never  executed,  nor 
intended  to  be  executed  by  them.  It  was  not  their  obli- 
gation, but  the  undertaking  of  Olsen  alone. 

Wolf  V.  Hahnj  28  Kan.,  588,  is  not  in  point.  That  was 
not  an  action  upon  an  attachment,  nor  any  other  kind  of 
a  bond.  In  that  case  Rhoda  Parkin  sued  out  an  attach- 
ment against  Jacob  Poorman  which  was  levied  on  certain 
pergonal  property  in  the  possession  of  Fred  Hahn.  Sub- 
sequently the  latter  procured  one  Wells  to  execute  a  re- 
delivery bond  for  the  forthcoming  of  the  property,  or 
its  aijpraisal,  to  answer  the  judgment.  Thereupon  tlie 
oflBcer  returned  the  attached  property  to  Hahn,  who  re- 
tained possession  until  after  judgment  had  been  rendered 
in  the  attachment  case,  when  he  delivered  the  property 
to  the  officer,  by  whom  it  was  sold.  Afterwards  Hahn 
commenced  an  action  against  the  officer  to  recover  the 
value  of  said  propei-ty.  In  Kansas  the  statute  requires 
a  forthcoming  bond  to  be  executed  by  the  person  in  whose 
possession  the  property  is  found,  with  one  or  more  sure- 
ties. The  court  held  that  Hahn  having  procured  the 
bond  to  be  executed,  he  thereby  estopped  himself  to  deny 
that  the  attached  property  belonged  to  Poorman,  the 
attaching  debtor.  That  was  the  only  question  before 
the  court  in  that  case.  Whether  Hahn  was  liable  on  the 
bond  was  neither  involved  nor  adjudicated. 

Another  case  relied  on  is  Pierse  v.  MileSy  5  Mont.,  549, 
which  was  an  appeal  from  an  order  dissolving  an  attach- 
ment, on  the  ground,  among  others,  that  the  undertaking 
was  not  signed  by  the  plaintiff  in  attachment.  The  court 
held  the  statute  did  not  require  him  to  sign  it.  The 
same  question,  and  none  other,  was  involved  in  Mcintosh 
V.  Ifurstj  6  Mont.,  287,  where  it  was  held  it  was  no  defense 
to  an  action  against  a  surety  on  an  undertaking  to  pre- 
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vent  an  attachment  that  the  defendant  in  the  action  in 
which  the  undertaking  was  given  did  not  sign  the  bond. 
It  is  obvious  that  neither  of  those  cases  is  in  point  upon 
the  question  before  us. 

Hoskins  v.  White,  13  Mont.,  70,  32  Pac.  Rep.,  163,  was  an 
action  upon  an  attachment  bond,  signed  only  by  the 
sureties.  The  court  decided  the  plaintiffs  in  attachment 
were  properly  joined  as  parties  defendant  The  opinion 
cites  Jennings  v.  Joiner^  1  Cold.  [Tenn.],  645,  which  was 
an  action  upon  an  attachment  bond  executed  by  the 
plaintiff  in  attachment  and  another  as  his  surety.  It  was 
properly  held  that  the  principal  and  surety  could  be 
joined  in  an  action  on  the  bond,  since  it  was  the  obliga- 
tion of  both,  both  having  executed  the  instrument  But 
it  is  not  an  authority  for  holding  that  an  attaching  cred- 
itor is  bound  upon  an  attachment  undertaking  which  he 
never  signed,  and  was  not  required  to  execute  in  order  to 
obtain  the  writ. 

Shinn,  Attachment  &  Garnishment,  sec.  169,  states 
that  "the  sureties,  by  executing  the  bond,  and  the  plaint- 
iff, by  invoking  the  writ  only,  all  become  liable  to  actual 
damages  occasioned  by  the  wrongful  issuing  of  the  writ'* 
The  only  decision  cited  by  the  author  to  sustain  the  doc- 
trine is  State  v.  Fortinherry,  54  Miss.,  316.  There  the  at- 
tachment bond  was  executed  by  the  plaintiff  in  attach- 
ment and  sureties,  so  that  the  proposition  above  quoted, 
which  was  taken  from  the  opinion  in  that  case,  was  mere 
obiter. 

Attention  is  called  to  sections  41  and  50a  of  the  Code  of 
Civil  Procedure,  which  read  as  follows: 

"Sec.  41.  Any  person  can  be  made  a  defendant  who  has 
or  claims  an  interest  in  the  controversy  adverse  to  the 
plaintiff,  or  who  is  a  necessary  party  to  a  complete 
determination  or  settlement  of  the  question  involved 
therein." 

"Sec.  50a.  Any  person  who  has  or  claims  an  interest  in 
the  matter  in  litigation,  in  the  success  in  either  of  the 
parties  to  an  action,  or  against  both,  in  an  action  pending 
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or  to  be  brought  in  any  of  the  courts  of  the  state  of  Ne- 
braska,  may  become  a  party,"  etc. 

These  sections  merely  provide  who  may  be  made  par- 
ties to  a  suit  Obviously  they  do  not  create  any  contract 
or  statutory  liability.  They  certainly  confer  no  authority 
for  holding  that  one  who  does  not  sign  an  attachment 
bond  is  liable  thereon.  Conceding  that  Storz  &  Her,  by 
reason  of  their  implied  promise  to  make  good  to  Olsen  any 
damages  he  might  be  compelled  to  pay  by  reason  of  the 
wrongful  suing  out  of  the  attachment,  have  such  an  in- 
terest in  this  litigation  adverse  to  the  attaching  debtor 
as  to  make  them  proper  parties  in  this  litigation,  it  is  no 
reason  for  holding  them  liable  on  this  bond  to  the  plaint- 
iff. They  had  the  right  to  set  off  against  their  claim  of 
the  attaching  debtor  the  amount  of  the  judgment  they 
recovered  against  him  in  the  attachment  suit,  not  be- 
cause they  are  primarily  liable  to  Finklestein  for  the 
damages  committed  by  the  wrongful  attachment,  but  for 
the  reason  they  are  required  to  reimburse  Olsen  for  what- 
ever sum  he  is  compelled  to  pay  to  satisfy  the  judgment 
obtained  against  him.  {Oerson  v.  HarrisoUy  34  Kan.,  590.) 
The  question  in  this  case  is  not  whether  under  our  Code 
Storz  &  Her  are  proper  parties  defendant,  but  are  they 
liable  to  the  attaching  debtor  on  an  undertaking  which 
they  never  signed,  and  which  does  not  on  its  face  purport 
to  bind  them?  The  answer  must  be  in  the  negative.  It 
follows  that  the  judgment  should  be  aflftrmed  as  tP  Dlsen, 
and  revei-sed  and  dismissed  as  to  Storz  &  Her. 

Judgment  accordingly. 
Irvine,  C,  not  sitting. 

Bagan  and  Ryan,  CC.,  dissenting. 

Section  41  of  the  Code  of  Civil  Procedure  provides: 
"Any  person  may  be  made  a  defendant  who  has  or  claims 
an  interest  in  the  controversy  adverse  to  the  plaintiff,  or 
who  is  a  necessary  party  to  a  complete  determination 
or  settlement  of  the  quostion  involved  therein."     Cer- 
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tainly  the  plaintiff  in  the  attachment  suit  has  an  interest 
in  this  case  adverse  to  that  of  the  plaintiff  herein.  If 
this  suit  proceeded  to  judgment  against  the  surety  on  the 
attachment  bond  only,  then  the  plaintiff  in  the  attach- 
ment would  be  liable  to  the  attachment  surety  for  what- 
ever sum  the  latter  might  be  compelled  to  pay  on  that 
judgment.  What  are  the  questions  involved  in  this  ac- 
tion? Whether  such  attachment  was  wrongfully  ob- 
tained, and,  if  so,  what  damages  the  defendant  thereto 
has  sustained  thereby;  and  certainly  the  plaintiff  in  the 
attachment  suit  is  a  necessary  party  to  a  complete  deter- 
mination or  settlement  of  these  questions.  This  section 
of  our  Code  was  copied  from  the  Code  of  Ohio,  and  in 
Osbom  V.  McClcllandy  43  O.  St.,  284,  the  supreme  court  of 
that  state  declared  that  this  section  was  a  legislative 
adoption  of  the  equity  rule  for  the  prevention  of  a  mul- 
tiplicity of  suits;  and  in  Penn  v.  Haywardy  14  O.  St.,  306, 
the  court  held  that  this  section  of  the  Code  was  per- 
missive, and  whether  one  should  be  made  a  party  de- 
fendant to  an  action  was  somewhat  discretionary,  but 
the  court  declared  that  if  the  effect  of  omitting  a  defend- 
ant would  necessitate  another  suit,  the  discretion  of 
the  district  court  should  be  limited.  Section  50a  of  the 
Code  of  Civil  Procedure  provides  that  "any  person  who 
has  or  claims  an  interest  in  the  matter  in  litigation  may 
intervene  and  become  a  party  to  such  an  action.^'  If 
this  suit,  then,  had  been  brought  only  against  the  surety 
on  the  attachment  bond,  we  think  it  clear  that  the  plaint- 
iffs in  the  attachment  suit  would  have  had  the  right  to 
intervene  therein,  as  they  were  ultimately  liable  for  the 
judgment  rendered  against  the  defendant  in  that  action. 
Section  100  of  the  Code  of  Civil  Procedure  provides  that 
"the  defendant  may  set  forth  in  his  answer  as  many 
grounds  -of  defense,  counter-claim,  and  set-off  as  he  may 
have;"  and  section  101  provides  that  "the  counter-claim 
*  *  *  must  be  one  existing  in  favor  of  a  defendant 
and  against  a  plaintiff  between  whom  a  several  judgment 
might  be  had  in  the  action,  and  arising  out  of  the  con- 
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tract  or  transaction  set  forth  in  the  petition  as  the  foun- 
dation of  the  plaintiff's  claim,  or  connected  with  the 
subject  of  the  action."  From  the  record  before  us  it  ap- 
pears that  the  plaintiffs  in  the  attachment  suit  recovered 
a  personal  judgment  in  their  main  action  against  the 
defendant  in  the  attachment.  Now,  in  this  suit  by  the 
attachment  defendant  on  the  attachment  bond  for  dam- 
ages for  the  wrongfully  obtaining  of  the  judgment,  and 
for  the  payment  of  which  judgment  the  plaintiffs  in  the 
attachment  suit  are  ultimately  liable,  it  is  clear  that 
the  plaintiffs  in  the  attachment  might  counter-claim  as 
against  the  plaintiff  in  this  action  the  amount  of  their 
judgment,  because  it  exists  in  their  favor  against  the 
attachment  defendant  and  it  arises  out  of  the  transaction 
set  forth  in  the  petition  herein.  It  was  not  necessary 
for  plaintiff  in  the  attachment  to  sign  the  undertakiug 
(Eckiiian  v,  Hammond,  27  Neb.,  611),  but  it  was  none  the 
less  the  bond  or  contract  of  the  plaintiffs  in  the  attach- 
ment. Section  200  of  the  Code  of  Civil  Procedure  pro- 
vides that  an  order  of  attachment  shall  not  be  issued 
until  there  has  been  executed  by  one  or  more  sufficient 
sureties  of  the  plaintiff  in  attachment  an  undertaking, 
and  this  undertaking  shall  be  to  the  effect  that  the  plaint- 
iff in  the  attachment  will  pay  the  defendant  in  attach- 
ment all  damages  which  the  latter  may  sustain  by  reason 
of  the  attachment,  if  the  order  be  wrongfully  obtained. 
Olsen,  who  signed  the  attachment  bond,  was  simply  the 
surety  of  the  plaintiffs  in  attachment.  It  was  in  law  the 
bond — ^the  contract — of  the  plaintiffs  in  the  attachment 
suit     (Wolf  V.  Hahn,  28  Kan.,  588.) 

It  is  the  policy  of  the  Code  that  all  disputes  existing 
and  arising  between  parties,  growing  out  of  the  same 
transaction,  shall  be  settled  in  one  action.  The  question 
now  under  consideration  was  before  tlie  supreme  court 
of  Montana  in  Iloskins  v.  White,  32  Pac.  Rep.,  163. 
That  was  a  suit  on  an  attachment  bond  for  damages  be- 
cause the  order  of  attachment  had  been  wrongfully  ob- 
tained.    The  plaintiffs  in  the  attachment  suit  had  not 
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signed  the  undertaking,  but  had  been  joined  as  defend- 
ants with  the  surety  in  the  suit  thereon.  The  district 
court  held  that  the  plaintiffs  in  the  attachment  could  not 
be  joined  as  defendants  in  the  suit,  and  this  holding  was 
reversed.  It  appears  that  the  attachment  law  of  Mon- 
tana and  the  provisions  of  its  Code  in  reference  to  parties 
to  suits  are  similar  to  ours.  The  court  said:  "The  sub- 
ject of  the  action  is  the  damage  committed  by  the  wrong- 
ful attachment.  The  principal  and  sureties  are  all  liable 
for  one  and  the  same  thing,  to  the  amount  for  which  the 
undertaking  provides.  ♦  ♦  *  Section  16  of  the  Ck)de 
of  ( Ivil  Procedure  provides  that  'any  person  may  be  made 
defendant  who  has  or  claims  an  interest  in  the  contro- 
versy adverse  to  the  plaintiff.'  Is  not  the  principal,  who 
caused  the  attachment  and  whom  the  sureties  guaran- 
tied would  pay  the  damage,  a  party  in  interest  adverse 
to  the  plaintiff?  He  is  bound  to  reimburse  the  sureties 
for  whatever  they  are  compelled  to  pay  on  his  behalf  in 
the  premises."  (Mcintosh  v.  Hurst,  6  Mont,  287;  Pisrse 
v.  Miles,  5  Mont,  549;  Jennings  v.  Joiner,  1  Cold.  [Tenn.], 
f)ir>.)  In  1  Shinn,  Attachment,  section  169,  it  is  said: 
"Tli(^  sureties  by  executing  the  bond,  and  the  plaintiff 
by  invoking  the  writ  only,  all  become  liable  to  actual 
damages  occasioned  by  the  wrongful  issuing  of  the  writ 
(See,  also.  State  v.  Fortinberry,  54  Miss.,  316;  Waples, 
Attachment  &  Garnishment  [2d  ed.],  sec.  183.)  We  reach 
the  conclusion,  therefore,  that  in  a  suit  upon  an  attach- 
ment bond  for  damages  for  wrongfully  obtaining  the 
attachment  the  plaintiffs  in  the  attachment  are  proper 
parties  defendant  to  such  action,  although  they  did  not 
sign  such  bond;  because  they  have  an  interest  in  the 
controversy  adverse  to  the  interest  of  the  plaintiff;  that 
the  attachment  bond  is  in  law  as  much  the  bond  and 
contract  of  the  plaintiffs  in  the  attachment  as  if  they  had 
actually  signed  it;  and  that  in  a  suit  upon  such  bond 
tlH^re  is  but  one  caupt*  of  action,  namely,  the  wrongfully 
obtaining  of  the  order  of  attachment,  and  on  this  cause 
of  action  the  plaintiffs  in  the  attachment  and  the  surety 
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on  the  attachment  bond  are  jointly  and  severally  liable 
to  th<*  defendant  in  the  attachment  suit. 

1.  In  the  case  at  bar  the  plaintiff  pleaded  the  issuing 
of  the  attachment;  its  levy  upon  the  plaintiff's  property; 
that  the  attachment  was  wrongfully  obtained  and  was 
aft<  rwards,  by  the  court  issuing  it,  discharged.  The  an- 
swer of  the  surety  traversed  these  allegations,  while  the 
answ(  r  of  the  plaintiffs  in  the  attachment  admitted  the 
dissolution  of  the  attachment.  The  evidence  shows  that 
a  motion  was  filed  to  discharge  the  attachment;  that 
on  the  same  day  the  plaintiffs  therein  filed  affidavits  in 
support  of  their  attachment;  that  the  defendant  in  the 
attachment  filed  affidavits  in  support  of  his  motion  to 
discharge,  and  that  on  hearing  by  the  court  the  motion 
to  dissolve  the  attachment  was  sustained.  There  is  no 
intimation  in  the  record  that  the  order  discharging  the 
attachment  was  superseded,  or  that  it  was  procured  by 
collusion  or  fraud.  The  district  court  instructed  the  jury 
that  to  entitle  the  plaintiff  in  this  case  to  recover  they 
must  find  from  the  evidence,  among  other  things,  that 
the  attachment  had  been  dissolved  in  due  course  of  law. 
On  the  former  hearing  we  held  that  this  instruction  was 
erroneous,  because  the  court  did  not  tell  the  jury  that  to 
enable  the  plaintiff  to  recover  they  must  find  from  the 
evidence  not  only  that  the  attachment  had  been  dis- 
solved, but  that  it  had  been  dissolved  because  the  facts 
alleged  to  procure  its  issuance  did  not  exist  or  were  un- 
true. We  think  in  that  conclusion  we  were  mistaken. 
To  sustain  us  in  that  view  we  cited  Eaton  v.  Bartscherery 
5  Neb.,  469,  but  a  careful  examination  of  that  case  leads 
to  the  conclusion  that  it  is  not  in  point  here.  That  case 
was  a  suit  on  an  attachment  bond,  and  the  question  was 
whether  the  petition  filed  stated  a  cause  of  action.  This 
court  said:  "There  is  no  agreement  to  pay  all  damages 
that  might  be  occasioned  by  the  attachments,  in  any 
event,  but  only  in  case  it  should  be  established  that  the 
orders  of  attachment  were  wrongfully  sued  out  In  these 
petitions  there  is  no  charge  that  these  orders  of  attach- 
17 
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ment  were  wrongfully  or  unjustly  obtained,  nor  is  there 
any  statement  from  which  that  fact  can  possibly  be  in- 
ferred. There  is,  to  be  sure,  in  each  of  them  an  aHej^a- 
tion  that  after  the  attached  property  had  been  sold  and 
the  proceeds  applied  upon  the  judgments,  in  pursuance 
of  the  orders  of  the  court,  proceedings  in  error  were 
prosecuted  which  resulted  in  the  dissolution  of  the  at- 
tachments. ♦  *  ♦  We  are  of  opinion,  therefore,  that 
in  failing  to  allege  or  to  show  by  reasonable  inference 
that  the  orders  of  attachment  were  wrongfully  sued  out 
*  *  *  these  petitions  are  fatally  defective,"  etc.  It  is 
obvious  that  in  the  petitions  in  those  cases  the  plaintiffs 
not  only  failed  to  allege  that  the  attachments  had  been 
wrongfully  obtained,  but  they  failed  to  allege  that  the 
attachment  had  ever  been  discharged.  Their  pleading, 
in  effect,  was  that  the  main  actions  in  which  the  attach- 
ments were  issued  had  proceeded  to  judgment;  that  the 
court  had  made  an  order  sustaining  the  attachments  and 
ordering  the  attached  property  sold,  and  that  the  de- 
fendants in  those  actions  had,  by  proceedings  in  error, 
suspended  the  judgments,  and  therefore  they  concluded 
that  superseding  the  judgments  rendered  in  those  actionn 
had  discharged  the  attachments.  We  think,  then,  that 
we  correctly  held  in  that  case  that  those  petitions  did 
not  state  a  cause  of  action.  But  here  the  evidence  shows 
that  a  motion  was  made  to  discharge  the  attachment; 
that  aflBdavits  w-ere  filed  in  support  of  the  attachment 
and  in  support  of  the  motion  to  discharge,  and  that  on 
the  hearing  this  attachment  was  discharged.  The  order 
dissolving  this  attachment  was  a  judgment.  The  court 
could  not  have  dissolved  the  attachment  without  finding 
that  the  order  of  attachment  had  been  wrongfully  ob- 
tained, and  the  finding  and  order  made  on  the  hearing 
to  discharge  the  attachment  conclude  and  estop  the  par- 
ties to  the  attachment  proceedings.  The  language  of  the 
statute  is  that  the  plaintiff  shall  pay  all  damages  which 
the  defendant  in  attachment  may  sustain  by  reason  of 
the  attachment,   if  the  order  be  wrongfully   obtained. 
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When  is  an  order  of  attachment  rightfully  obtained?  It 
is  rightfully  obtained  when  the  facts  exist  which  the 
statute  requires  to  exist  to  enable  a  party  to  avail  him- 
self of  the  attaclinuMit  remedy,  and  when  the  party  suing 
out  an  attachment  complies  with  all  the  provisions  of  the 
law,  such  as  tiling  an  affidavit  alleging  certain  things 
and  the  causing  to  be  executed  for  the  benefit  of  the  de- 
fendant in  attachment  an  undertaking  conditioned  as  the 
law  requires;  and  the  converse  is  true,  that  the  attach- 
ment is  wrongfully  obtained  either  when  the  facts  do  not 
exist  which  authorize  the  issuance  of  an  attachment,  or 
when  the  party  suing  it  out  has  failed  to  comply  with 
some  requirement  of  the  statute.  Attachment  is  not  a 
common-law  remedy,  but  is  purely  a  creature  of  the  stat- 
ute, and  the  same  statute  that  has  authorized  a  resort 
to  the  remedy  by  attachment  has  specifically  pointed  out 
what  facts  must  exist  before  a  resoil  to  that  reme<ly  can 
be  had;  and  it  has  quite  as  specifically  provided  just 
what  the  party  resorting  to  the  remedy  shall  do  in  order 
to  be  entitled  to  that  remedy.  If  the  necessary  facts  ex- 
ist, and  the  party  using  the  remedy  complies  with  all 
the  requirements  of  the  statute,  then  the  attachment  is 
rightfully  obtained  and  the  sureties  are  protected.  If  none 
of  the  facts  exist  which  the  law  says  must  exist  in  ord(»r 
that  the  remedy  may  be  resorted  to,  or  if  the  party  using 
the  writ  does  not  comply  with  all  the  things  with  which 
the  statute  says  he  must  comply,  then  the  writ  is  wrong- 
fully obtained.  In  other  words,  a  party  who  resorts  to 
the  remedy  of  attachment  does  so  at  his  peril;  and  the 
party  who  signs  the  attachment  bond  guaranties  not 
only  that  the  facts  exist  which  the  law  recjuires  shall 
exist  in  order  that  the  remedy  of  attachment  may  be  re- 
Borted  to,  but  that  the  party  using  the  writ  has  done  and 
will  do  everything  required  by  the  statute  to  be  done  in 
order  that  he  may  avail  himself  of  this  extraordinary 
remedy.  This  brings  us  to  the  question  of  the  effect  as 
evidence  of  the  judgment  or  order  of  the  court  dissolving 
an  attachment  when  offered  in  evidence  in  a  suit  on  an 
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attachment  bond  for  damages  for  wrongfully  obtaining 
the  attachment. 

Is  this  judgment  or  order  dissolving  the  attachment 
conclusive  evidence  that  the  order  of  attachment  was 
wrongfully  obtained?  There  is  a  seeming  conflict  among 
the  authorities,  but  this  is  largely  due  to  the  p.eculiar 
l)rovisions  of  the  attachment  laws  of  the  various  states. 
The  rule,  and  the  correct  rule,  we  think,  is  laid  down  in 
Jerman  v.  Stewart,  12  Fed.  Rep.,  266,  where  the  court,  in  a 
suit  upon  an  attachment  bond,  construing  the  attachment 
law  of  the  state  of  Tennessee,  said:  "The  wrongful  suing 
out  contemplated  by  these  sections  is  conclusively  proved 
by  a  judgment  of  the  court  in  favor  of  the  defendant  in 
the  attachment  proceeding."  In  Kennedy  v.  Meacham,  18 
Fed.  Rep.,  312,  a  suit  for  damages  on  an  attachment  bond 
for  wrongfully  issuing  the  attachment,  the  court  charged 
the  jury  that  the  order  dissolving  the  attachment  waa 
conclusive  on  the  right  of  the  plaintiff  "to  secure  the 
actual  damages  resulting  to  him  from  the  wrongful  suing 
out  of  the  attachment.  The  only  possible  question  for 
you  on  this  branch  of  the  case  is  the  amount  of  the  actual 
damages.'^  This  case  was  another  construction  of  the 
attachment  law  of  the  state  of  Tennessee,  and  the  ruling 
was  followed  by  the  supreme  court  of  that  state  in  Ren- 
kart  V.  Elliott,  11  Lea  [Tenn.],  235.  In  McDaniel  v.  Qurdmr, 
34  La.  Ann.,  341,  it  was  held  that  when  "the  judgment  is 
simply  one  of  non-suit,  the  fact  of  the  dissolution  of  the 
attachment  is  a  finality  and  entitles  defendant  to  dam- 
ages for  a  wrongfully  taken  attachment"  In  Drake, 
Attachment  [7th  ed.],  section  185b,  it  is  said:  "Though  a 
writ  issued  by  competent  authority  and  regular  on  its 
face  will  afford  protection  to  an  oflBcer  acting  under  it, 
it  does  not,  if  issued  irregularly,  afford  the  same  protec- 
tion to  the  party  who  caused  its  issue.  The  responsi- 
bility rests  upon  him  not  only  to  see  that  it  is  right  in 
those  particulars,  but  that  it  was  regularly  issued;  for  if 
it  be  set  aside  for  irregularity,  that  makes  the  party  a 
trespasser  ah  initio  and  affords  him  no  protection  as  to 
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what  has  been  done  under  it;  as  to  him,  it  is  then  as 
though  no  process  had  ever  been  issued,  and  the  property 
attached  had  been  taken  and  detained  by  his  order  with- 
out any  process.''  In  Seattle  Crockenj  Co.  v.  Haleyy  33  Pac. 
Rep.  [Wash.],  650,  an  affidavit  for  attachment  alleged 
that  defendant  was  about  to  dispose  of  its  property  with 
intent  to  defraud  his  creditors,  and  that  it  had  so  dis- 
posed of  its  property,  or  a  part  thereof.  A  traverse  of 
such  allegations  was  followed  by  an  order  to  discharge 
the  attachment,  on  the  oral  proofs  of  the  parties,  no  find- 
ings being  made.  It  was  held  that  the  order  dissolving 
the  attachment  was  a  final  adjudication  that  the  attach- 
ment had  been  wrongfully  obtained.  Hayden  v.  Sample^ 
10  Mo.,  215,  was  a  suit  upon  an  attachment  bond.  On 
the  trial  the  defendants  objected  to  the  record  of  the  pro- 
ceedings which  resulted  in  the  discharge  of  the  attach- 
ment The  court  said:  "But  the  truth  of  the  affidavit 
made  to  obtain  the  attachment  was  not  in  issue  here  and 
could  not  be  put  in  issue.  The  only  inquiry  in  reference 
thereto  and  material  in  this  case  was  the  fact  that  an 
issue  had  been  made,  tried,  and  found  against  the  plaint- 
iffs, and  that  damages  had  by  reason  thereof  accrued  to 
the  defendant**  If  in  this  action  the  defendants  may 
retry  the  question  as  to  whether  the  attachment  was 
wrongfully  obtained, — ^that  is,  whether  the  facts  averred 
to  obtain  the  attachment  were  true  op  existed, — then  the 
order  or  judgment  made  by  the  court  on  h(»aring  the  mo- 
tion to  discharge  the  attachment  was  not  binding  upon 
any  one.  Suppose  the  petition  In  this  case  alleged  the 
issuing  of  the  attachment,  the  seizure  of  the  property,  a 
motion  made  to  dissolve  it,  and  that  the  court  had  over- 
ruled the  motion  and  yet  had  averred  that  the  attach- 
ments were  wrongfully  obtained.  Can  it  be  possible  that 
the  petition  would  have  stated  a  cause  of  action  on  the 
attachment  bond?  Is  it  not  clear  that  in  such  a  case 
the  order  or  judgment  of  the  court  sustaining  the  attach- 
ment would  have  been  a  conclusive  adjudication  that  the 
attachment  was  rightfully  obtained,  and  that  the  plaint- 
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iff  had  DO  cause  of  action  upon  his  bond?  But  estoppels 
must  be  mutual,  and  if  such  a  judgment  or  order  of  the 
court  would  preclude  the  attachment  defendant  from  a 
suit  upon  the  bond,  it  seems  impossible  to  escape  the  con- 
clusion that  tlie  judgment  or  order  dissolving  the  attach- 
ment is  conclusive  evidence  against  all  parties  to  the 
attachment  proceeding  that  the  attachment  had  been 
v.Tongfully  obtained.  This  judgment  is  as  binding  upon 
the  surety  of  a  bond  as  it  is  upon  the  plaintiff  in  the  at- 
tachment proceeding. 

The  principle  underlying  this  question  under  consid- 
eration was  extensively  discussed  in  Braiden  v.  Mercer, 
44  O.  St.,  339.  This  was  an  action  upon  a  guardian's 
bond  for  the  recovery  of  the  amount  found  due  his  wards 
upon  a  final  settlement  and  order  of  the  guardian's  ac- 
count in  the  probate  court.  The  sureties  on  the  bond 
contended  tliat  they  were  not  concluded  by  that  settle- 
ment; but  the  court  held  that,  in  the  absence  of  fraud  or 
collusion,  the  judgment  of  the  probate  court  against  the 
guardian  was  conclusive  evidence  against  the  sureties 
of  the  amount  owing  by  him  to  his  wards.  Owen,  C.  J., 
said:  "By  their  bond  the  sureties  contract  with  reference 
to  the  action  of  a  court,  and  that  their  principal  will 
obey  its  orders  and  conform  to  such  action.  Can  they  say 
they  are  strangers  to  such  i)roceediugs?  Upon  their  prin- 
cii)al's  failure  to  obey  the  orders  of  the  court,  there  is 
clearly  a  breach  of  the  bond.  The  relation  they  assume 
to  such  court  and  its  action  so  far  makes  them  privy  to 
the  proceedings  affecting  their  principal  as  to  deny  to 
them  the  right,  when  called  upon  to  answer  for  the 
breach  of  the  bond,  to  call  in  question  the  grounds  upon 
Avhich  the  court  based  its  action,  and  to  have  the  same 
cause  retried.  We  find  in  our  law  numerous  illustrations 
of  this  principle.  The  sureties  in  an  undertaking  in 
attachment  contract  to  pay  the  defendant  all  damages 
sustained  by  reason  of  the  attachment  if  the  order  prove 
to  have  been  wrongfully  obtained.  Has  it  ever  been 
doubted  that  the  determination  bv  the  court  in  the  at- 
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taehment  proceeding  that  the  order  was  wrongfully  ob- 
tained concluded  the  sureties  upon  that  question  in  an 
action  upon  their  undertaking?  By  an  undertaking  in 
replevin  the  sureties  contract  that  their  principal  will 
duly  prosecute  the  action  and  pay  all  costs  and  damages 
which  may  be  awarded  against  him.  Nobody  will  claim 
that  the  award  of  damages  in  the  replevin  suit  is  not 
linal  against  the  sm*eties  in  an  action  against  them  upon 
ilie  undertaking.  An  undertaking  in  an  injunction  pro- 
ceeding is  conditioned  to  secure  the  party  enjoined  the 
damages  he  may  sustain  if  it  be  finally  decided  that  the 
injunction  ought  not  to  have  been  granted.  It  has  never 
been  suposed  that  the  sureties,  in  an  action  against 
them,  could  be  heard  to  f*ay  that  they  were  strangers  to 
the  injunction  proceeding,  and  that  the  decision  of  the 
court  that  the  injunction  ought  not  to  have  been  granted 
Khould  be  disregarded  and  that  question  again  litigated." 
Lothrop  V.  Soiithworthy  5  Mich.,  43(5,  was  a  suit  upon  an 
injunction  bond  conditioned  that  the  applicant  for  the 
injunction  w^ould  pay  the  defendant  all  damages  he  might 
sustain  should  it  be  finally  decided  that  the  injunction 
ought  not  to  have  been  granted.  The  surety  on  the  in- 
junction bond  contended  that  as  he  was  not  a  party  to 
the  injunction  suit,  that  he  was  not  concluded  by  the 
decree  dissolving  the  injunction;  but  the  court  held 
that  the  decree  w^as  not  only  conclusive  as  against  the 
plaintiff  in  the  injunction  suit,  but  upon  the  surety 
upon  the  injunction  bond  as  well.  The  court  said:  "The 
cause  was  to  be  litigated  by  Lothrop;  *  ♦  *  Cleve- 
land [the  surety  on  the  injunction  bond]  could  not  be 
heard  in  court,  as  he  had  no  interest  in  the  subject  of  the 
controversy.  He,  as  an  indifferent  person,  stepped  in  to 
the  aid  of  Southworth  to  enable  him  to  prosecute  his  ac- 
tion, and  undertook  that  he  should  abide  the  judgment  of 
the  court.  He  can,  therefore,  raise  no  question  as  to  the 
correctness  of  the  decree,  nor  impeach  it  in  this  collateral 
proc(  eding.  If  he  apprehends  any  fraudulent  collusion 
between  the  parties  to  the  decree,  his  remedy  is  in  chan- 
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eery  for  relief  against  the  bond.  ♦  ♦  ♦  To  hold  other- 
wise would  be  to  introduce  a  dangerous  and  novel  doc- 
trine into  the  law  of  remedies,  viz.,  that  when  an  action 
is  brought  upon  a  bond  given  for  the  performance  of  a 
decree  against  principal  and  surety,  the  whole  subject  of 
the  decree  must  be  relitigated,  if  a  defense  is  set  up  im- 
peaching it,  before  a  joint  recovery  can  be  had.  We  ap- 
prehend that  such  a  rule  would  make  litigation  endless.'^ 
The  principle  upon  which  these  two  cases  rests  is  that  the 
surety  on  an  injunction,  replevin,  or  attachment  bond  iB 
a  privy  to  the  proceeding  in  which  the  bond  was  used; 
that  the  surety  was  aiding  and  abetting  the  action,  and 
in  that  sense  a  party  and  bound  by  the  judgment  ren- 
dered in  the  proceeding.  The  same  principle  was  applied 
by  this  court  in  Tujiicr  r.  Killiany  12  Neb.,  580;  Pasewalk 
V.  BoUman,  29  Neb.,  519;  Thomas  v.  Markmann^  43  Neb., 
823. 

In  order  that  the  litigant  should  have  an  attachment 
the  statute  requires  him  to  swear  that  the  cause  for 
which  he  sues  is  just.  Suppose  that  all  the  requirements 
of  the  statute  are  complied  with  except  that  the  affidavit 
for  attachment  contains  no  such  averment.  The  ab- 
sence of  this  averment  would  not  render  the  attachment 
proceedings  void,  but  merely  irregular,  and  the  affidavit 
for  attachment  could  be  amended.  {Struthei's  v.  AfcDoially 
5  Neb.,  491.)  But  suppose  the  attaciiment  is  assailed  by 
motion  to  dissolve  because  of  the  absence  of  this  aver- 
ment from  the  affidavit  and  the  phiintiflf  in  attachment 
does  not  seek  to  amend  and  the  couit  discharges  the  at- 
tachment In  the  meantime  the  property  of  the  defend- 
ant has  been  seized  and  he  has  been  injured,  perhaps 
ruined.  Has  he  no  remedy  on  the  bond?  If  the  aver- 
ment required  by  the  statute  had  been  in  the  affidavit  it 
would  have  been  rightfully  obtained  and  the  surety  on 
the  undertaking  would  have  been  protected;  but  as  the 
averment  was  not  tliere,  and  as  the  statute  forbade  the 
resort  to  the  attachment  remedy  without  such  an  aver- 
ment, th(»  attachment  was  wrongfully  obtained,     in  the 


Vol.  60]  JANUABY  TERM,  1897.  201 


Bton  y.  Finklestein. 


case  supposed,  had  the  court  refused  to  discharge  the  at- 
tachment because  of  the  absence  of  such  averment,  such 
action  of  the  court  would  have  been  equivalent  to  its 
judgment  that  the  attachment  was  rightfully  obtained, 
and  that  judgment,  though  erroneous,  would  not  have 
been  void  and  could  not  have  been  called  into  question  in 
any  collateral  proceeding;  so  that  it  comes  to  this:  That 
an  attachment  is  rightfully  obtained  when  the  facts  exist 
which  the  law  requires  must  exist  in  order  to  authorize  a 
resort  to  the  remedy,  and  when  the  plaintiff  suing  out  the 
attachment  has  complied  with  all  the  provisions  of  the 
law;  and  an  attachment  is  wrongfully  obtained  when  the 
facts  alleged  for  its  issuance  do  not  exist,  or  when  the 
plaintiff  in  the  attachment  has  failed  to  comply  with 
some  requirement  of  the  statute  to  entitle  him  to  an  at- 
tachment. And  whether  rightfully  or  wrongfully  ob- 
tained is  proved  by  the  judgment  or  order  of  the  court 
sustaining  it  or  discharging  it,  so  long  as  such  judgment 
or  order  remains  unsuperseded  and  unimpeached  for  col- 
Infiion  or  fraud.  We  reach  the  conclusion,  therefore, 
that  in  a  suit  upon  an  attachment  bond  for  damages  for 
wrongfully  obtaining  the  attachment  that  the  judgment 
or  order  of  the  court  dissolving  the  attachment  is  con- 
clusive evidence  that  the  attachment  was  wrongfully 
obtained. 

2.  In  the  fourth  paragraph  of  the  syllabus  of  this  case 
as  reported  in  48  Neb.,  27,  we  said:  "To  maintain  an  ar- 
tion  independently  of  the  statute,  and  not  on  the  bond, 
malice  in  suing  out  the  writ  and  want  of  probable  cause 
must  be  averred  and  shown;"  citing  Palmer  v.  Keithy  16 
Neb.,  91,  apd  Jones  v.  Fruin^  26  Neb.,  76.  Those  cases  are 
not  authority  for  any  question  involved  in  this  action,  as 
neither  of  them  was  a  suit  upon  an  attachment  bond.  It 
has  always  been  the  policy  of  the  law  to  encourage  the 
citizen  to  resort  to  the  courts  for  the  redress  of  his  griev- 
ances, and  in  conformity  with  this  policy  the  rule  of  law 
is  that  one  cannot  be  made  liable  in  damages  for  using 
the  process  of  the  courts  in  any  action,  provided  he  acted 
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with  probable  cause  and  without  malice.  This  is  the 
doctrine  upon  which  the  last  two  cited  cases  rest,  and  we 
must  not  be  understood  from  anything  said  in  this  opin- 
ion as  modifying  those  cases  in  any  particular  whatever. 
This  action  is  not  one  for  malicious  attachment.  It  is 
not  a  common-law  action,  but  is  an  action  founded  upon 
a  statutory  bond.  The  judgment  of  the  district  court 
should  be  affirmed. 


W.  S.  Raker  v.  State  of  Nebraska. 

Piled  January  7, 1897.    No.  8216. 

1.  Beview:   Briefs.    A  question  discussed  in  the  brief  of  counsel,  but 

not  raised  by  any  assignment  in  the  petition  in  error,  will  not  be 
considered. 

2.  Instructions:    Misstatement  of  Issues.    A  material  misstatement 

of  the  issues  in  an  instruction  in  a  criminal  case  is  error  which 
'  ill  not  be  cured  by  a  correct  statement  in  another  instruction. 

3.  Libel:  Criminal  Law.    A  false  or  malicious  publication,  in  print  or 

writing,  which  tends  to  injure  the  reputation  of  another  person,  or 
to  bring  him  in  contempt,  hatred,  or  ridicule^  is  libelous,  and  the 
publisher  is  amenable  to  the  criminal  law. 

4.  :  :  Instructions:  Burden  of  Proof.    In  a  prosecution 

for  criminal  libel  it  is  error  to  so  instruct  the  jury  as  to  cast  upon 
the  defendant  the  burden  of  establishing  that  the  alleged  publica- 
tion was  not  libelous. 

Error  to  the  district  court  for  Douglas  county.    Tried 
below  before  Scott,  J.    Reversed. 

James  Hassetty  E.  C.  Strode^  and  W.  8.  Summers^  for 
plaintiff  in  error. 

A.  S.  Chttrchill,  Attorney  General^  and  George  A.  Z)ay, 
Deputy  Attorney  General^  contra, 

NORVAL,  J. 

W.  S.  Raker  was  convicted  in  the  district  court  of 
Douglas  county  of  the  publication  of  a  criminal  libel,  and 
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sentenced  to  imprisonment  in  the  penitentiary  for  the 
period  of  one  year.  He  has  brought  the  record  to  this 
court  for  review,  alleging  forty-four  grounds  for  reversal 
of  the  judgment  pronounced  against  him,  all  of  which 
will  not  be  noticed,  for  the  reason  that  to  do  so  would 
necessitate  our  writing  a  treatise  on  the  law  of  criminal 
libel  and  criminal  procedure  as  well,  which  task  we 
neither  have  the  time  nor  inclination  to  now  undertake. 
This  opinion  will  be  confined  to  a  consideration  of  but  a 
few  of  the  principal  questions  raised. 

The  defendant,  on  March  1,  1895,  was  the  editor  and 
publisher  of  the  Gretna  Reporter^  a  weekly  newspaper, 
published  in  Sarpy  county,  this  state,  and  in  the  issue  of 
his  paper  of  the  above  date  appeared  the  following  article 
of  and  concerning  Job  Babbitt,  the  complaining  witness, 
who  was  foreman  of  the  grand  jury  then  in  session  in  the 
city  of  Omaha:  "Job  Babbitt,  the  foreman  of  the  federal 
grand  jury,  now  in  session  at  Omaha,  and  also  a  dc  facto 
member  of  the  Christian  church,  is  untiring  in  his  efforts 
to  know  the  facts  as  well  as  to  listen  to  the  testimony  as  to 
the  evils  existing  in  the  ^Gate  City.'  Accordingly,  one 
night  last  week,  he,  together  with  a  party  of  his  colleagues, 
took  advantage  of  the  absence  of  his  religious  associates 
to  visit  one  of  the  dives  in  the  burnt  district  to  while  away 
an  hour,  and  see  Omaha  by  gaslight,  listen  to  the  entranc- 
ing music,  but  we  hope  not  to  cultivate  the  acquaintance 
of  the  sirens  that  danced  attendance  on  them.  At  any 
rate  the  party  were  comfortably  enjoying  a  cigar  around 
a  table  from  which  the  glasses  had  not  yet  been  removed 
when  our  reporter  entered.  He  was  naturally  somewhat 
surprised  but  reasoned  that  that  was  part  of  their  busi- 
ness and  let  it  go  at  that.  The  object  of  their  business 
will  doubtless  be  made  known  when  the  indictments  are 
returned."  The  information  charges  that  the  defendant 
in  Douglas  county,  "unlawfully,  feloniously,  and  mali- 
ciously contriving  and  intending  to  injure,  scandalize,  and 
vilify  the  good  name  and  reputation  of  one  Job  Babbitt, 
and  to  bring  him  into  hatred  and  contempt,  ridicule,  and 
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disgrace,  unlawfully,  feloniously,  and  maliciously  did 
publish  a  certain  false,  malicious,  and  defamatory  libel  of 
and  concerning  the  said  Job  Babbitt  in  the  Gretna  Re- 
porter^  a  weekly  newspaper  printed  and  published  in  the 
town  of  Gretna,  Sarpy  county,  Nebraska,  and  having  a 
general  circulation,  also  then  published  and  having  a 
circulation  in  Douglas  county,  Nebraska,  in  a  part  of 
which  said  false,  scandalous,  malicious,  and  defamatory 
libel  were  and  are  contained  the  following  false,  mali- 
cious, scandalous,  and  libelous  words  and  matters  of  and 
concerning  the  said  Job  Babbitt,  to-wit:  [Here  follows 
that  portion  of  the  article  above  set  forth,  commencing 
with  ^accordingly  one  night  last  week'  and  ending  with 
^danced  attendance  on  them,'  together  with  the  innuen- 
does set  out  in  the  information.]"  A  demurrer  to  the  in- 
formation was  overruled  by  the  trial  court,  which  decision 
is  the  first  ground  of  complaint  in  the  brief  filed.  This 
point  cannot  be  considered,  for  the  reason  the  ruling  on 
the  demurrer  is  not  made  the  basis  of  any  one  of  the 
assignments  in  the  petition  in  error. 

Objection  is  made  to  the  first  instruction  by  the  court 
on  its  own  motion,  which  undertook  to  state  to  the  jury 
all  the  material  averments  contained  in  the  information, 
but  was  not  wholly  successful  in  that  regard.  The  jury 
were  told,  inter  alia,  the  information  charged  that  the  al- 
leged libelous  ailicle  was  published  "in  the  Gretna  Re- 
porter, a  weekly  newspaper  printed  and  published  in  the 
town  of  Gretna,  Sarpy  county,  Nebraska,  and  having  a 
general  circulation  in  Douglas  county."  It  is  the  quoted 
portion  of  the  instiniction  which  the  defendant  assails, 
and  the  criticism  directed  against  it  is  well  merited.  The 
information  contained  no  averment  to  the  effect  that  the 
Gretna  Reporter  was  a  newspaper  of  general  circulation 
in  Douglas  county,  yet  the  jnvy  were  told  by  the  first 
instruction  that  it  did  so  allege,  while  the  eighteenth  par- 
agraph of  the  charge  advised  the  juiy  that  the  informa- 
tion stated  that  the  paper  "in  which  the  alleged  libel  was 
published  by  the  defendant  was  a  newspaper  having  a 
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general  circulation,"  not  limiting  it  to  any  county,  and 
that  the  publication  of  a  false  and  malicious  libel  in  a 
newspaper  having  a  general  circulation  constitutes  a  fel- 
ony punishable  by  imprisonment  in  the  penitentiary;  but 
if  the  paper  did  not  have  such  a  circulation,  the  publica- 
tion of  such  an  article  therein  would  not  be  libel,  but 
misdemeanor  merely.  The  different  parts  of  the  charge 
were  contradictory  and  conflicting  upon  the  question  of 
the  character  of  the  circulation  of  the  pai)er,  and  tended 
to  confuse  and  mislead  the  jury  in  their  deliberations. 
If  the  Gretna  Reporter  merely  had  a  general  circulation 
in  one  county,  as  the  court  by  the  first  instruction  so  di- 
rected the  jury  was  the  allegation  of  the  information, 
then,  under  the  decision  in  Koen  v.  State,  35  Neb.,  676,  no 
felony  was  charged  against  the  accused,  but  at  most  a 
misdemeanor.  The  jurors  may  have  believed  that  the 
defendant  was  being  tried  alone  for  the  lesser  offense, 
and  hence  misled,  to  return  a  verdict  of  guilty  as  set  forth 
in  the  information,  which  charged  the  highest  grade  of 
criminal  libel  known  in  this  state.  The  attorney  general, 
in  his  brief  filed,  concedes  that  the  instruction  was  bad, 
and  that  if  the  charge  contained  no  other  direction  upon 
the  question  of  the  circulation  of  the  Gretna  Reporter^  the 
conviction  could  not  stand;  but  he  insists  that  the  charge 
of  the  court  must  be  construed  as  a  whole,  and  when 
thus  considered,  if  it  fully  and  fairly  stated  the  issues, 
there  is  no  error.  Such  is  undoubtedly  the  doctrine  rec- 
ojrnized  by  this  court,  but  this  rule  applied  to  this  case 
will  not  cure  the  error  in  the  first  instruction.  If  it  had 
merely  failed  to  state  some  allegation  contained  in  the 
information,  this  defect  would  have  been  rendered  harm- 
less if  the  omission  was  covered  by  some  other  portion  of 
the  charge  of  the  court.  The  vice  imputed  to  the  first 
instruction  is  not  that  it  merely  omitted  to  state  some- 
thing, but  that  it  misstated  the  averment  of  the  informa- 
tion as  to  the  circulation  of  the  paper  containing  the  al- 
leged libelous  article;  and  such  error  is  not  cured  by 
the  correct  statement  concorning  the  subject  in  another 
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paragraph  of  the  charge.     {Ballard  v.  States  19  Neb.,  609; 
GaUoicay  r.  Hicks,  26  Neb.,  531.) 

Complaint  is  made  of  the  giving  of  the  third  instruc- 
tion, which  reads  as  follows: 

"3.  A  libel  is  a  false  and  malicious  publication  ex- 
pressed either  in  print  or  in  writing,  or  by  pictures,  effi- 
gies, or  other  signs,  tending  to  injure  the  reputation  of  one 
alive  and  expose  him  to  public  hatred,  contempt,  or  ridi- 
cule. It  will  be  observed  that  in  order  to  constitute  the 
false  and  malicious  publication,  the  print  or  writing  need 
not  in  fact  injure  the  reputation,  nor  in  fact  expose  him 
to  public  hati'ed,  contempt,  or  ridicule.  It  is  sufficient 
if  it  tends  to  injure  the  reputation  of  the  person,  and 
tends  to  expose  him  to  public  hatred,  contempt,  or  ridi- 
cule. Nor  is  the  state  required  to  prove,  in  order  to  prove 
a  libel,  that  the  false  and  malicious  publication  tends  to 
injure  the  reputation  of  the  person  and  expose  him  to 
public  hatred,  contempt,  and  ridicule.  It  is  sufficient  if 
the  publication  of  the  matter,  either  in  print  or  writing, 
tends  to  injure  the  reputation  of  a  person  and  expose  him 
to  public  hatred  or  expose  him  to  contempt  or  to  ex- 
pose him  to  public  ridicule." 

The  criticism  is  directed  against  the  portion  of  the 
instruction  which  says,  "nor  is  the  state  required  to 
prove,  in  order  to  prove  a  libel,  that  the  false  and  ma- 
licious publication  tends  to  injure  the  reputation  of  a 
person  and  expose  him  to  public  hatred,  contempt,  and 
ridicule."  It  is  argued  that  by  this  language  the  bur- 
den was  cast  upon  the  defendant  to  prove  that  the 
portion  of  the  article  made  the  basis  of  the  prosecu- 
tion was  not  libelous.  Conceding,  without  deciding  the 
point,  the  language  just  quoted  would  be  a  correct 
statement  of  the  law  when  applied  to  a  false  and  ma- 
licious publication  of  an  article  which  on  its  face  dis- 
closes that  it  tends  to  injure  the  reputation  of  a  particu- 
lar person  or  to  cause  his  social  degradation,  or  to  excite 
public  distrust,  contempt,  or  hatred  for  him,  such  rule 
was  not  appropriate  in  this  case,  since  the  part  of  the 
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article  set  out  in  the  information  does  not  import  defa- 
mation on  its  face  of  a  particular  person.  It  does  not 
even  mention  the  name  of  the  complaining  witness,  and 
standing  alone,  and  disconnected  with  the  remainder  of 
the  article,  required  proper  inducement,  innuendoes,  and 
evidence  to  make  it  apply  to  Job  Babbitt,  and  also  to 
show  the  words  were  employed  in  a  libelous  sense.  It 
was  therefore  for  the  state  to  prove  that  the  publication 
tended  to  injure  the  complaining  witness,  or  to  expose 
him  to  public  hatred  or  contempt,  which  fact,  if  it  be  a 
fact,  was  the  province  of  the  jury  to  determine  from  all 
the  evidence  in  the  case  under  proper  instructions.  It 
was  not  for  the  defendant  to  show  the  article  was  not 
libelous,  but  the  burden  was  upon  the  state  to  establish 
every  element  of  the  offense. 

It  is  insisted  that  the  court  erred  in  the  fifth  paragraph 
of  its  charge,  which  was  to  the  effect  that  the  publication 
of  a  false  and  malicious  libel  of  and  concerning  a  person, 
either  in  print  or  in  writing,  which  tends  to  injure  the 
estimation  in  which  one  is  held  and  to  injure  his  good 
name  and  to  cause  him  to  be  despised  and  to  be  treated 
with  contempt,  constitutes  a  criminal  libel  within  the 
meaning  of  the  law.  The  point  is  made  that  the  forego- 
ing definition  of  libel  is  correct  from  the  standpoint  of 
civil  liability,  but  that  criminal  prosecutions  can  only  fol- 
low a  public  wrong,  and  that  a  publication  must  be  of 
such  a  nature  as  tends  to  create  a  breach  of  the  peace  and 
to  disturb  the  harmony  of  society,  else  It  Is  not  made  the 
basis  of  criminal  prosecution.  In  Moore's  Criminal  Law, 
section  724,  It  Is  said:  "An  indictment  lies  for  publishing 
w<:ids  which  contained  that  sort  of  Imputation  which  is 
calculated  to  vilify  a  man  and  bring  him  Into  hatred,  con- 
tempt, or  ridicule,  though  the  words  Impute  no  punish- 
able crime."  In  2  Wharton's  Criminal  Law  [10th  ed.],  sec- 
tion 1595,  it  Is  stated  that  "It  is  defamatory  to  publish 
that  of  another  which  will  put  him,  supposing  him  to  obey 
the  Impulses  common  to  men  under  such  circumstances, 
in  a  condition  of  mind  which  Is  likely  to  result  In  a  breach 
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of  the  peace.  And  even  supposing  there  be  no  danger  of 
any  such  action  on  his  part,  it  is  defamatory  to  expose 
him  to  public  hatred,  contempt,  or  ridicule.'^  The  same 
author  at  section  1598  uses  this  language:  "Whatever,  if 
made  the  subject  of  a  civil  action,  would  be  considered 
libelous,  without  laying  special  damage,  is  indictable  in 
a  criminal  court,  and  by  this  test,  therefore,  the  law  of 
libel,  as  expressed  in  actions  for  damages,  is  brought  to 
bear  on  criminal  prosecutions."  In  State  v.  SpeaVj  13  R. 
I.,  324,  it  was  ruled  that  "a  publication  is  libelous  if,  with- 
out charging  an  indictable  offense,  it  falsely  and  mali- 
ciously imputes  conduct  tending  to  injure  reputation,  to 
cause  social  degradation,  or  to  excite  public  distrust,  or 
hatred."  To  the  same  effect  are  Oiles  v.  State,  6  Ga.,  276; 
State  V.  Mayherry,  33  Kan.,  441;  State  v.  Jeandell,  5  Harr. 
[Del.],  475;  13  Am.  &  Eng.  Ency.  of  Law,  294,  and  the 
numerous  cases  cited  in  note  1.  Applying  the  doctrines 
of  the  foregoing  authorities  to  the  question  under  con- 
sideration, the  definition  of  libel  as  laid  down  by  the 
court  in  the  instruction  under  consideration  is  not  faulty, 
but  entirely  sound. 

The  sixth  instruction  is  criticised  as  being  argumenta- 
tive. After  defining  slander  and  libel  it  says:  "The 
words  of  the  slanderer  may  arouse  anger,  resentment,  and 
revenge  to-day;  but  they,  like  all  human  utterances,  lose 
their  potency,  their  vehemence,  their  power  of  producing 
anger,  resentment,  and  revenge.  Ere  the  end  of  the  mor- 
row they  die,  young  and  soon  forgotten.  Not  so  when 
those  words  are  reduced  to  writing  or  print  and  pub- 
lished. They  live  on  and  on,  and  are  read  by  the  chil- 
dren and  children's  children  to  the  last  generation  of  the 
person  libeled.  They  arise  in  all  their  hideous  deformity 
to  vex,  sap,  and  destroy  the  happiness,  the  peace,  the  good 
names  of  the  living  and  beloved  memory  of  the  dead 
while  time  lasts,  because  the  ink  that  prints  a  published 
libel  never  fades,  never  dies."  Argumentative  instruc- 
tions should  not  be  given.  Whether  the  language  above 
quoted  is  faulty  in  that  regard  we  shall  not  stop  to  decide, 
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but  pass  it  with  the  observation  that  it,  as  well  as  other 
portions  of  the  charge,  very  clearly,  if  not  quite,  invaded 
the  province  of  the  jury. 

For  the  errors  indicated  the  judgment  is  reversed  and 
the  c^use  remanded  for  a  new  trial. 


Reversed  and  remanded. 


Lbroy  S.  Winters,  appellee,  v.  John  L.  Means, 
appellant. 

Filed  Januaby  7, 1897.    No.  6411. 

1.  Partnership:   Description  of  BfEMBSRs:  Pabties.    The  description 

of  the  individual  members  of  a  defendant  partnerehip  firm  does 
not  make  such  individuals  defendants,  the  reference  to  them  being 
merely  descripiio  peraoniB, 

2.  Bill  of  Exceptions:  Evidence  of  Authentication.    Where  there  la 

satisfactory  evidence  that  there  had  been  a  proper  authentication 
of  a  bill  of  exceptions  attached  thereto,  which,  by  accident,  had  be- 
come detached  and  lost,  such  showing  was  held  sufficient  sec- 
ondary evidence  to  Justify  consideration  of  the  bill  of  exceptions 

as  such. 

• 

t.  Partnership:  Pleading:  Appeabance:  Limitation  of  Actions.  In 
an  action  under  section  27,  Code  of  Civil  Procedure,  to  charge  the 
property  of  an  Individual  member  of  a  firm  with  the  payment  of  a 
Judgment  against  It,  an  entry  of  appearance  by  the  firm,  whereby 
jurisdiction  was  conferred  to  render  such  Judgment,  and  the  fail- 
ure to  interpose  the  statute  of  limitations  a^  a  defense,  conclude 
the  individual  as  to  the  binding  force  of  such  Judgment  with  re- 
spect to  the  objection  indicated. 

Rehearing  of  case  reported  in  48  Neb.,  333.    Judgment 
helotc  reversed. 

O.  A.  Abbottj  for  appellant. 

B.  F,  Smithy  contra. 
18 
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Kyax,  O. 

In  this  case  there  was  filed  an  opinion  directing  the 
afl8rmance  of  the  judgment  of  the  district  court  of  Adams 
county.  The  evidence  was  not  examined  on  that  occa- 
sion, for  the  reason  that  it  was  not  embodied  in  an  au- 
thenticated bill  of  exceptions.  (Winters  r.  Mean*%  48  Neb., 
:^33.)  Subsequently  a  satisfactory  showing  was  made 
that  before  the  cause  was  submitted  there  had  been  at- 
taclu^d  to  the  alleged  bill  of  exceptions  such  authentica- 
tion as  entitled  it  to  be  considered,  but  that  in  some  unac- 
countable manner  this  evidence  had  become  detached^ 
This,  as  secondary  evidence,  was  deemed  satisfactory 
within  the  rule  recognized  in  Warren  v.  Brown^  31  Neb.,  8, 
and  ai'cordinglj^  a  rehearing  was  granted.  In  this  opin- 
ion we  shall  resume  the  history  of  this  case  at  the  point 
where  it  was  broken  off  by  the  discovery  that  there  was 
no  properly  authenticated  bill  of  exceptions. 

It  is  now  proper  to  state  that  in  the  answer  and  cross- 
l)etition  of  Means  it  was  alleged  that  executions  had  is- 
sued from  time  to  time  upon  the  judgment  against  the 
firm  of  W.  L.  Smith  &  Co.,  and  that  the  same  had  been 
r(»tin  ucd  unsatisfied  for  want  of  property  wherewith  to 
satisfy  the  same.  As  we  view  it,  this  pleading,  after 
tlie  dismissal  of  the  petition  of  Leroy  S.  Winters  by  him- 
self, stood  as  a  petition  for  affirmative  relief  against  a 
l)artner  made  sole  defendant  by  his  own  procurement. 
This  being  true.  Winters  could  not  be  heard  to  complain 
that  the  other  members  of  said  firm  had  not  been  joined 
as  defendants  with  him.  The  pleading  disclosed  the  ren- 
dition of  the  judgment  against  the  firm  of  W.  L.  Smith 
&  Co.  and  the  insufficiency  of  the  partnership  property  to 
satisfy  the  same.  The  prayer  was  that  execution  might 
be  issued  against  Leroy  S.  Winters,  according  to  the  stat- 
ute* in  such  cases  made  and  provided,  and  for  such  other 
fui'tlier  and  different  relief  as  might  be  agreeable  to 
(»quHy  and  good  conscience.  By  these  averments,  under 
the  circumstances  of  this  case,  and  by  tht*  ju'ayer  noted* 
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there  was  a  sufficient  eompliaiice  with  the  requirements 
of  se<tion  27,  Code  of  Civil  Procedure,  to  entitle  Means 
to  relief  in  accordance  with  the  provisions  of  said  section, 
provided  Winters  was  a  nieuiber  of  the  firm  and  was 
bound  by  the  jn<lj»m(>nt  a<»ainst  it.  It  is  proper  to  state, 
even  at  the  risk  of  reiH»ating  wliat  may  have  already  been 
said  in  some  former  oi)inion,  that  the  action  instituted 
by  Means  against  tlie  firm  of  W.  L.  Smith  &  Co.,  with 
other  defendants,  as  to  whom  there  was  subsequently  a 
dismissal,  was  for  the  recovery  of  judgment  in  the  sum 
of  $15,000,  and  interest  thereon  from  July  11,  1874,  on 
account  of  labor  performed  and  materials  furnislied  in 
the  construction  of  a  cc^rtain  railroad  brid{»'e,  pursuant 
to  the  terms  of  a  written  contract  between  Means  and 
said  firm.  It  was  allej»[ed  in  the  petition  of  Means  that 
this  labor  was  done  and  material  furnished  between  the 
date  of  the  contract,  which  was  May  2,  1874,  and  July  11, 
1874,  in<*lusive  of  the  last  named  day.  This  petition  was 
filed  on  July  8,  1878.  After  it  had  been  filed  there  were 
tiled  in  succession,  with  the  leave  of  the  court,  two 
amended  petitions,  but  a«  there  was  no  matter  in  either 
requiring  si>ecial  attention,  we  sliall  forbear  des<Tibing 
these  tAVo  pleadings.  On  June  22,  1880,  there  was  a 
judgment  in  favor  of  Means  in  the  sum  of  $22,691.  It 
will  be  necessary  to  consider  the  record  of  the  entry  of 
this  judgment  in  the  course  of  this  discussion,  and  at  that 
time  the  particular  matters  to  w^hich  attention  should  be 
directed  will  be  described. 

We  shall  now  consider  the  objections  urged  by  Winters 
to  the  granting  of  the  relief  prayed  in  the  case  at  bar. 
In  the  original  and  amended  petitions  of  Means  the  firm 
against  which  judgment  was  sought  was  described  as 
"W.  L.  Smith  &Co.,  consisting  of  William  L.  Smith,  John 
J.  Worswick,  Leroy  S.  Winters,  Charles  Wells,  and  Henry 
P.  Handy.''  In  this  language  there  was  really  named 
but  one  defendant — W.  L.  Smith  &  Co.  The  quoted  lan- 
guage which  followed  the  nam^  of  said  firm  was  descrip- 
tive of  its  membership,  and  did  not  imply  that  these  indi- 
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viduals  were  defendants.  As  this  was  an  unincorporated 
association,  formed  for  the  purpose  of  doing  business  in 
this  state,  it  was  unnecessary,  under  the  provisions  of 
section  24,  Code  of  Civil  Procedure,  to  name  the  individu- 
als composing  it.  This  particularity  in  describing  the 
firm  was  mere  surplusage,  and  as  such  must  be  ignored. 
As  a  reason  why,  in  this  case,  the  judgment  of  Means 
against  W.  L.  Smith  &  Co.  should  not  be  enforced  against 
himself  as  a  member  thereof,  Winters  alleged  that  no 
service  of  summons  had  ever  been  made  on  W.  L.  Smith 
&  Co.,  that  said  firm  had  never  appeared,  and  that  the 
district  court  never  had  obtained  jurisdiction  of  said  firm. 
On  November  25,  1879,  there  was  in  the  case  of  Means 
against  W.  L.  Smith  &  Co.  the  following  proceedings,  as 
shown  by  the  journal  entry  of  said  district  court:  "Come 
now  the  defendants  and  in  open  court  present  their  mo- 
tion for  leave  to  answer  said  amended  petition,  which  is 
also  by  the  court  sustained,  and  leave  is  hereby  given  said 
defendants  to  answer  thereto  within  sixty  (60)  days,"  etc. 
In  the  same  cause,  under  date  of  June  22,  1880,  default 
was  entered,  the  journal  in  that  connection  reciting  that 
the  defendants  had  appeared  by  attorney  on  November 
25, 1879,  asking  leave  to  answer,  which  was  then  granted, 
and  had  then  failed  to  plead,  answer,  or  demur.  It  is 
tru('  that  this  judgment  was  afterward  i^eversed  in  this 
court,  but  that  fact  in  no  way  invalidates  the  general 
appearance  by  the  firm  of  W.  L.  Smith  &  Co.  It  is  pos- 
sible, as  contended,  that  the  use  of  the  word  "defendants" 
may  have  been  because  the  members  of  the  firm,  were 
regarded  as  being  defendants,  but  this  assumption,  as 
already  stated,  was  unwarranted.  The  record  quoted 
shows  that  there  was  a  general  appearance  for  the  firm, 
and  whether  or  not  originally  there  was  proper  service  of 
summons  is  thereby  rendered  immaterial. 

The  second  contention  made  by  the  reply  of  Winters 
was  that  he  was  not  a  member  of  the  firm  of  W.  L.  Smith 
&  Co.  at  the  time  the  cause  of  action  accrued  upon  which 
suit  was  brought,  but  had  previously  severed  his  connec- 
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tion  with  that  firm,  as  was  well  known  to  Means,  with 
whose  knowledge  and  consent,  before  Means  had  done 
anything  under  his  contract,  the  interest  of  Winters  had 
been  transferred  to  John  J.  Worswick,  by  whom  all  lia- 
bilities of  Winters  had  been  assumed.  On  the  trial  of  this 
case  Mr.  Winters  testified  that  he  had  sold  his  interest  ■ 
in  the  firm  of  W.  L.  Smith  &  Co.  to  his  partner,  Worswick, 
on  June  5,  1874,  but  there  was  no  attempt  to  show  that 
this  transfer  was  known,  much  less  assented  to,  by 
Means.  When  the  contract  was  made  Mr.  Worswick  was 
one  of  its  members,  and  the  assumption  of  the  responsi- 
bUity  of  Winters  by  Worswick  could  merely  operate  to 
release  Winters,  for  already  Worswick,  as  partner,  was 
personally  liable  for  the  entire  indebtedness  of  the  firm, 
and  the  alleged  transfer  to  him  of  the  liability  of  Winters 
added  nothing  to  the  assurance  of  payment  to  Means. 
Under  this  condition  of  the  proofs,  Mr.  Means  testified 
that  he  never  knew  that  Winters  claimed  to  have  severed 
his  connection  with  the  firm  of  W.  L.  Smith  &  Co.  until 
this  action  was  begun  by  Winters.  Under  these  circum- 
stances there  was  not  sufficient  evidence  to  justify  an 
assumption  that  Means  assented  to  the  withdrawal  of 
Winters  from  the  firm  of  W.  L.  Smith  &  Co.,  and  to  his 
release  from  liability  as  a  member  of  said  firm  with  re- 
8i)ect  to  its  existing  contract  obligations. 

It  was  finally  insisted  by  Winters  that  more  than  four 
years  had  elapsed  after  the  cause  of  action  had  accrued 
in  favor  of  Means  before  summons  was  served  on  the  firm 
of  W.  L.  Smith  &  Co.,  and  more  than  five  years  had 
elapsed  before  an  appearance  was  entered  by  said  firm. 
This  was  an  attempt  to  impeach  the  judgment  by  plead- 
ing matter  which  might  have  constituted  a  defense  if, 
at  proper  time,  it  had  been  interposed  as  such  by  the  firm 
of  W.  L.  Smith  &  Co.  This  was  not  done,  and  thereby 
there  was  waived  the  benefit  of  the  statute  personal  to 
the  defendant  {Taylor  v.  Courtnay,  15  Neb.,  190;  Atchison 
if  N.  R.  Co,  V.  Miller y  16  Neb.,  661;  Scroggin  v.  Natiofuil 
Lumber  Co.y  41  Neb.,  195.) 
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This  disposes  of  all  the  objections  urged  in  the  reply  of 
Winters,  and  our  conclusion  is  that  Means  was  entitled 
to  the  relief  prayed  in  his  answer  and  cross-petition. 
The  judgment  of  the  district  court  is  reversed  and  this 
cause  is  remanded  with  instructions  to  enter  a  decree 
accordingly. 

Revkrsed  and  remanded. 

Ragan,  C,  having  been  of  counsel,  took  no  part  in  the 
determination  of  this  case. 


Abigail  A.  Brotherton,  Administratrix,  v.  Man- 
hattan Beach  Improvement  Company. 


Filed  January  7, 1897.    No. 

Bath-House  Companies:  Negligence:  Damages.  The  conclusions 
reached  in  the  former  opinion  in  this  case  considered  and  adhered 
to  on  rehearing. 

Rehearing  of  case  reported  in  48  Neb.,  563.  Judgment 
bdow  reversed. 

B.  G,  Burbank,  for  plaintifif  in  error, 

Gregory,  Day  cG  Day,  eontra. 

Ryan,  C. 

There  has  been  filed  in  this  ease  an  opinion,  which  was 
reported  in  48  Neb.,  5(53.  A  rehearing  was  afterward 
granted,  and  from  this  it  results  that  it  has  again  been 
presented  for  our  further  consideration.  It  is  unneces- 
sary to  restate  the  facts  involved,  for  they  were  very  fully 
and  accurately  stated  in  the  opinion  above  mentioned. 

Counsel  for  the  defendant  in  error,  in  their  brief  for 
rt*h(*aring,  say  there  is  only  one  point  to  which  they  wish 
to  invite  attention,  and  this  they  state  in  the  following 
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largiia}ji:e:  "It  seems  to  us  clear  tliat  the  court  overlooked 
the  fa<t  that  the  plaintlflF's  testimony  failed  to  establish 
that  the  deceased  was  accidentally  drowned  under  su<h 
conditions  that  the  jury  could  have  found,  from  the  facts 
of  the  case,  that  in  the  exercise  of  ordinary  dilij>;ence  the 
^lefendant  could  have  prevented  the  death  complained  of, 
The  second  |2:round  in  the  motion  brings  up  substantially, 
if  not  the  same  question,  a  question  germane  to  this." 
After  stating  the  substance  of  the  holding  in  Cooper  r. 
Cnifrat  Ik,  Co.  of  loira,  44  la.,  134,  the  language  of  the 
aforesaid  brief  was  as  follows:  "That  is  to  say,  that  no 
liability  for  negligence  can  be  charged  to  a  party  unless 
he  could  have  been  shown,  or  it  coyld  have  been  pre- 
sumed from  what  was  shown,  that  in  the  exercise  of  rea- 
sonable care  he  couhl  have  prevented  the  injury  com- 
plained of.  On  page  19  of  the  trans<rii)t  N.  ^Nf.  ( 'ampion 
testified  of  missing  the  deceased,  and  the  facts  to  which 
he  testified  with  reference  to  the  same  disclose  all  that 
was  known  of  the  alh^ged  drowning.  What  we  contend 
for  is  that  nobody  could  have  known  the  locality  where 
the  body  could  have  been  found  had  it  been  reijuired  of 
the  defendant  to  have  had  a  man  in  a  boat  watching  for 
the  deceased  to  prevent  accident.  There  is  nothing  to 
show  that  the  utmost  diligence  which  the  defendant  could 
so  use  in  that  respect  would  have  enabled  the  recovery 
of  the  body  in  time  to  have  secured  r(*suscitation.  That 
is  to  say,  that  in  going  down  under  the  water,  whether 
he  did  it  by  plunging  or  by  sinking,  whether  by  strug- 
gling under  the  surface  he  had  moved  at  a  distan<*e  from 
where  he  disappeared  of  eight,  ten,  or  fifteen  feet,  rests 
absolutely  on  conjecture.  Now,  before  the  jury  could*  be 
satisfied  in  law  in  finding  for  the  plaintiff,  it  must  have 
been  nmde  to  appear  that  in  the  exercise  of  reasonable 
care  the  body  of  the  deceased  could  have  been  recovered 
and  resuscitation  produced."  This  extended  quotation, 
which  summarizes  the  contentions  on  behalf  of  the  de- 
fendant in  error,  presents  one  general  proposition,  and 
that  is  that  there  was  no  eviden(*e  from  which  the  jury 
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would  have  been  justified  in  finding  that  by  the  exercise 
of  ordinary  diligence  the  defendant  could  have  prevented 
the  death  complained  of.  The  application  of  this  prin- 
ciple was  limited  to  the  possibility  of  finding  the  body 
before  life  is  extinct,  and  thereupon  producing  resuscita- 
tion. This,  standing  alone,  was  not  the  proposition  of 
special  importance  in  the  opinion  heretofore  filed.  A 
very  careful  re-examination  of  all  the  evidence  has  con- 
vinced us  that  no  fairer  summary  of  the  salient  features 
of  this  case  can  be  formulated  than  is  contained  in  the 
said  opinion,  and,  acting  on  the  principle  of  letting  well 
enough  alone,  we  reproduce  the  following  language:  ''It 
is  disclosed  that  the  company  kept  at  the  beach  a  boat 
for  the  express  purpose  of  use  in  case  of  accident  to  bath- 
ers. But  there  does  not  seem  to  have  been  any  one  whose 
duty  it  was  to  watch  over  the  bathers  or  to  rescue  those 
in  danger.  In  this  case  notice  was  brought  home  to  an 
agent  of  the  company,  close  to  the  shore,  that  a  bather 
was  missing,  by  Campion's  inquiry  upon  entering  the 
bath  house.  Campion  says  he  told  this  man  that  he  wa;* 
unable  to  find  Brotherton  two  minutes  from  the  time  he 
left  the  latter.  Campion  may  have  mistaken  the  time. 
But  we  have  evidence  other  than  his  own  estimate.  Prom 
the  testimony  as  to  the  depth  of  the  water,  coupled  with 
the  testimony  of  Campion  that  when  he  last  saw  Brother- 
ton  they  were  standing  in  water  knee  deep,  it  would  seem 
that  Brotherton  must  have  proceeded  out  into  the  lake 
about  seventy-five  feet  before  he  got  beyond  his  depth. 
Campion  must  then  have  been  on  the  way  to  the  bath 
house.  Assuming  Campion's  testimony  to  be  true,  the 
proof  rises  to  a  moral  certainty  that  when  Campion  first 
discovered  Brothertoii's  absence  the  latter  could  not  have 
been  dead.  Assuming  again  the  truth  of  Campion's  tes- 
timony, instead  of  at  once  taking  measures  to  search  for 
Brotherton  in  the  water,  where  he  was  last  seen  and 
where  the  danger  existed,  no  search  wliat(»ver  was  made 
by  the  company,  and  their  direction  to  Campion  was  to 
search  on  the  shore,  where  no  danger  was  to  be  appre- 
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bended.  We  think  that  it  is  a  reasonable  inference  that 
persons  of  ordinary  prudence  conducting  a  bathing  resort 
frequented  by  10,000  people  a  month  should,  in  the  exer- 
cise of  ordinary  care,  keep  someone  on  duty  to  supervise 
bathers  and  rescue  any  apparently  in  danger;  and,  if  not, 
that  it  is  certainly  a  reasonable  inference  that  persons  so 
situated  should,  on  ascertaining  that  a  person  last  seen 
in  the  water  is  missing,  without  a  moment's  delay,  exert 
every  effort  to  search  for  that  person  in  the  water,  and 
not  merely  advise  a  youthful  companion  of  the  missing 
person  to  search  on  the  land,  and  coolly  watch  the  result 
of  such  search.  We  think  in  this  aspect  of  the  case,  and 
this  only,  the  evidence  presented  an  issue  which  should 
have  been  submitted  to  the  jury,  and  for  that  reason  the 
peremptory  instruction  was  erroneous."  {Brotherton  v. 
Manhattan  Beach  Improvement  Co.^  48  Neb.,  563.)  From 
this  quotation  it  will  be  seen  that  our  former  conclusion 
was  not  reached  alone  upon  the  assumption  that  the  neg- 
ligence of  the  defendant  consisted  in  failing  to  find  the 
body  of  Brotherton  before  life  was  extinct  and  produc- 
ing resuscitation.  The  testimony,  which  might  have  jus- 
tified a  finding  of  negligence,  tended  to  establish  the  fact 
that  the  company  was  informed  soon  enough  after  Broth- 
erton's  disappearance  to  have  assisted  him,  perhaps  be- 
fore he  sank,  if  proper  means  had  been  at  once  taken. 
Another  fact  proper  to  be  taken  into  account  by  the  jury 
was  that  there  was  no  one  at  the  bathing  phure  charged 
with  the  duty  of  giving  timely  assistance  to  bathers  in 
ease  of  accident.  It  seems  to  be  assumed  by  the  argu- 
ment of  the  defendant  in  error  that  immediately  upon 
l^rotherton's  being  missed,  there  remained  nothijig  to  be 
done  but  to  look  for  his  submerged  body.  If  this  as- 
sumption is  correct,  it  quite  conclusively  implies  that 
necessary  relief,  to  be  effective,  must  be  rendered  as  soon 
as  the  bather  is  seen  to  be  in  trouble.  The  evidence  shows 
that  the  defendant  invited  everyone  to  partake  of  its 
privileges,  without  regard  to  his  or  her  ability  to  swim. 
It  was,  therefore,  to  be  reasonably  expected  that  among 
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10,000  monthly  patrons  there  would  be  some  without 
skill  or  experience.  It  must  be  admitted  that  in  case  an 
unskillful  swimmer  was  about  to  drown,  tardy  aid  would 
probably  be  unavailing.  It  therefore  seems  to  us  that 
a  jury  would  have  been  justified  in  finding,  in  respect  to 
Brotherton,  that  the  failure  to  provide  a  watcher  in  ad- 
vance to  prevent  such  accidents,  and,  upon  timely  infor- 
mation of  existing  imminent  danger  to  him,  to  neglect 
attempting  to  afford  him  immediate  assistance  was  negli- 
gence on  the  part  of  the  defendant.  In  lUnuihati  r.  Txike 
Ontario  Beach  Imprornnenf  fo.,  8  App.  Div.,  509,  40  N.  Y. 
Supp.,  764,  it  was  held  that  one  who  maintains  a  public 
bathing  beach  must  be  vigilant  in  keeping  the  premises 
safe  for  his  customers,  and  that  he  cannot  escape  liability 
merely  by  showing  that  he  has  done  nothing  to  render 
the  premises  unsafe.  In  the  case  just  cited  the  improve- 
ment company  offered  a  bathing  place  for  the  use  of  the 
general  public  for  a  small  consideration,  and  the  de- 
creased, while  availing  herself  of  the  privilege,  was 
drowned  in  deep  water  caused  by  a  depression  in  the 
bottom  of  the  lake,  which  defendant  claimed  to  have  been 
recently  formed  by  a  current  in  the  water.  The  principle 
abqve  stated,  as  applied  to  the  facts,  was  very  analogous 
to  that  which  we  recognize  as  applicab^^  to  the  facts  of 
this  case.  We  are  satisfied  that  our  former  conclusion 
was  correct,  and  accordingly  the  judgment  of  the  district 

court  is 

Reversed. 


50    S18| 

^^^^^     Benjamin  Rosenthat.  et  al.  v.  Charles  Ogden  et  al. 

Filed  Jantary  7, 1897.     No.  6858. 

1.  Contracts:  Construction:  Questions  of  Pact.  If  a  written  con- 
tract is  to  be  construed  with  reference  to  its  terms  alone,  it  is  the 
duty  of  the  court  to  interpret  it;  but  if  the  construction  or  appli- 
cation must  depend  upon  other  and  extrinsic  facts,  the  contract,  in 
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connection  with  these  questions  of  fact,  should  be  submitted  to  the 
Jury,  under  proper  instructions. 

i.  Trial:  Exceptions:  Waiver.  An  exception,  well  taken,  to  the  ex- 
clusion of  evidence  is  not  waived  by  a  failure  to  present  the  same 
ground  of  objection  by  an  exception  to  an  instruction  given  or 
refused. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ambrose,  J.     Reversed. 

Schomp  d  Corsofi  and  O.  M.  Iximhertson,  for  plaintiffs  in 
error. 

References:  Bar  ties  v.  Newcomby  89  N.  Y.,  115;  Attaway 
V.  Third  Nat.  Bank,  10  West.  Rep.  [Mo.],  412;  Atlee  v.  Flnl:, 
75  Mo.,  100;  Bent  v.  Priest,  86  Mo.,  476, 1  West  Rep.,  749; 
Bliss  V.  Matteson,  45  N.  Y.,  22;  Tohey  v.  Robinson,  99  III., 
223;  Harrington  V.  Vietoria  Dock  Co.,  47  L.  J.,  n.  s.  [Eng.], 
504;  Bowman  v.  Phillips,  3  L.  R.  A.  [Kan.],  631;  Tyler  v. 
Larimore,  2  West.  Rep.  [Mo.],  177;  Suits  v.  Taylor,  2  West 
Rep.  [Mo.],  579;  aray  v.  Hook,  4  Comst.  [N.  Y.],  449;  Oregg 
V.  Wyman,  58  Mass.,  322;  Herrick  v.  Cafley,  1  Daily  [N. 
Y.],  512;  Shertcood  v.  Saratoga  d  W,  R.  Co,,  15  Barb.  [N. 
Y.],  650;  Valnifine  v.  Stewart,  15  Cal.,  387;  Gooch  v,  Pee- 
bles, 11  S.  E.  Rep.  [N.  Car.],  421;  Weidckind  v.  Tuolumne 
Watef^  Co.,  5  Am.  St.  Rep.  [Cal.],  445;  In  re  Cowdery,  58 
Am.  Rep.  [Cal.],  550;  Spinrad  v.  Finelite,  26  N.  Y.  Supp., 
761;  DaniH  v.  Wilber,  60  111.,  526;  Nicholson  v.  Pelanm,  14 
La.  Ann.,  514. 

Cmrin  &  McHugh  and  Ogden  &  West,  contra. 

Ryan,  C. 

In  the  district  court  of  Douglas  county  there  was  in 
this  caFe  a  verdict  and  judgment  in  the  sum  of  $2,123.67 
in  favor  of  the  plaintiffs  in  that  court.  By  error  proceed- 
ings in  this  court  the  defendants  seek  a  reversal  of  this 
judgment.  In  describing  the  history  of  this  case  and 
discusKing  the  principles  involved  we  shall  retain  the 
designation  of  the  parties  as  above  given. 
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Plaintiflfs,  Charles  Ogden  and  Joel  W.  West,  in  their 
amended  petition  in  the  district  court,  alleged  that,  as 
partners,  they  were  engaged  in  business  as  attorneys  and 
counselors  at  law  in  Omaha;  that  about  September  12, 
1892,  the  defendants  employed  plaintiflfs  as  their  attor- 
neys in  a  matter  in  controversy  between  said  defendants 
and  one  Samuel  Rosenthal;  that  from  said  date  of  em- 
ployment until  December  1,  1892,  the  said  defendants, 
and  each  of  them,  consulted  with  plaintiffs  with  reference 
to  said  controversy;  that  on  September  28, 1892,  Samuel 
Rosenthal  applied  to  one  of  the  judges  of  the  tJnited 
States  circuit  court  of  appeals  for  an  order  of  injunction 
and  an  application  for  a  receiver  against  the  People's 
Mammoth  Installment  House,  in  which  suit  the  defend- 
ants herein  were  joined  as  defendants;  that  at  the  special 
instance  and  request  of  said  defendants,  plaintiffs  per- 
formed all  the  professional  services  in  and  on  behalf  of 
said  suit  as  attorneys  for  the  said  Benjamin  and  Maurice 
Rosenthal,  at  Omaha,  between  June  1  and  December  1, 

1892,  to-wit,  on  or  about  the day  of  June, day  of 

July, day  of  August,  14th,  2()th,  and  30th  days  of 

September,  5th,  6th,  7th,  8th,  9th,  10th,  11th,  12th,  and 

19th  days  of  October,  and  the day  of  November,  1892. 

It  was  alleged  by  plaintiffs  that  the  professional  services 
rendered  by  them  were  well  worth  the  sum  of  $2,500,  and 
that  no  part  thereof  had  been  paid,  but  that  the  full 
amount  of  $2,500  was  still  due.  There  was  a  prayer  for 
judgment  in  the  above  sum.  The  defendants,  in  their  an- 
swer, alleged  that  the  People's  Mammoth  Installment 
Company,  referred  to  in  the  petition,  was  a  corporation  in 
which  Samuel  Rosenthal  and  the  defendants  were  the 
sole  stockholders;  that  Benjamin  Rosenthal  was  its  presi- 
dent and  that  Maurice  Rosenthal  was  an  agent  of  said 
corporation;  that  about  May  2, 1892,  Charles  Ogden,  one 
of  the  plaintiffs,  and  the  People's  Mammoth  Installment 
Company  entered  into  a  written  agreement,  of  which  the 
following  is  a  copy: 

"This  agreement,  entered  into  by  and  between  Charles 
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Ogden  of  the  first  part  and  the  People's  Mammoth  In- 
stallment Company  of  the  second  part,  witnesseth:  That 
for  and  in  consideration  of  the  sum  of  $300,  to  be  paid  by 
the  said  second  parties,  or  either  of  them,  to  the  said  fii*st 
party,  the  said  first  party  agrees  to  do  all  the  law  busi- 
ness as  attorney  and  counselor  at  law  for  the  said  second 
parties  for  a  period  commencing  on  the  first  of  May,  A.  D. 
1892,  and  terminating  on  the  first  day  of  May,  1893.  It 
is  agreed  that  said  amount  shall  be  paid  in  equal  install- 
ments^ of  seventy-five  dollars  (f  75.00)  every  three  months 
included  in  said  period,  and  that  this  contract  is  consid- 
ered to  be  one  of  entirety,  and  that  in  consideration  of 
said  first  party  doing  all  of  said  legal  work  for  said  sec- 
ond parties  at  such  reduced  rate,  that  the  whole  of  said 
sum  shall  be  considered  earned  during  any  period  of  said 
agreement  should  said  parties  of  the  second  part  fail  to 
perform  any  of  the  covenants  by  them  to  be  performed 
herein,  or  should  they,  or  either  of  them,  desire  to  abro- 
gate this  contract.  In  witness  whereof,  we  have  here- 
unto set  our  hands  this  second  day  of  May,  A.  D.  1892. 

"Charles  Ogden." 

It  was  alleged  in  the  answer  that  the  existence  of  the 
above  contract  was  known  to  Mr.  West,  of  the  firm  of 
Ogden  &  West,  during  the  time  set  forth  in  the  petition, 
and  that  said  corporation  and  the  defendant,  as  its  presi- 
dent and  agent,  and  either  of  them,  during  said  time, 
did  not  employ  said  firm  of  Ogden  &  West  to  transact 
any  law  business  for  them,  or  any  one  of  them.  Follow- 
ing the  above  described  averments  in  the  answer  was 
this  language:  "These  defendants  further  show  that  the 
legal  services  and  consultations  set  forth  in  said  petition, 
and  sued  on  therein  as  the  services  of  Ogden  &  West,  were 
rendered  in  and  about  a  suit  wherein  Samuel  Rosenthal 
was  named  as  plaintiff  and  the  People's  Mammoth  In- 
stallment Company,  together  with  these  defendants, 
were  named  as  defendants,  and  were  such  legal  services 
as  said  Ogden  was  bound  to  render  and  perform  under 
and  by  virtue  of  such  contract  of  service,  and  not  such 
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as  these  defend  ants,  or  either  of  them  in  their  individual 
rapacities,  promised  to  pay  or  become  liable  for.  And 
these  defendants  further  show  that  if  said  West,  or  said 
alleged  firm  of  Ogden  &  West,  performed  any  service  in 
and  about  said  suit  as  set  forth  in  said  petition  herein, 
he  and  said  alleged  firm  did  so  at  the  request  and  in 
stance  of  said  Ogden,  and  for  said  Ogden,  and  because  of 
his,  said  Ogden's,  obligation  to  perform  the  same  under 
his  said  contract  of  service  as  aforesaid,  and  not  at  the 
instance  and  request  of  these  defendants,  or  either  of 
them."  There  was  a  reply  in  denial  of  each  allegation 
of  new  matter  in  the  answer.  In  support  of  the  abov:» 
matters  pleaded  in  the  answer  the  defendants  offered 
in  evidence  the  above  described  written  contract,  to 
which  an  objection  was  interposed  because  of  the  con- 
tract as  evidence  being  incompetent,  irrelevant,  and  im- 
material. Thereupon  counsel  for  plaintiffs  stated  that 
they  made  no  claini  for  services  against  the  defendants 
in  this  case  under  said  written  contract  with  respect  to 
the  matters  involved  in  the  bill  of  complaint  in  the 
United  States  court  and  services  with  reference  thereto, 
whereupon  the  contract  was  excluded  and  the  defendants 
excepted.  In  regard  to  this  ruling  we  find  in  the  brief  of 
counsel  for  the  parties  in  whose  favor  it  was  made  the 
following  suggestion,  by  way  of  argument:  "The  con- 
struction of  the  legal  effect  of  a  contract  belongs  to  a 
court,  and  the  admission  of  the  same  in  a  case  like  this 
would  have  tended  to  mislead  the  jury  and  confuse  tlu^m 
as  to  the  relative  rights  of  the  parties  to  the  controversy . 
It  would  have  been  impossible  for  the  jury  to  draw  the 
distinction  between  the  personal  rights  of  stockholders 
in  a  trading  corporation  and  those  in  a  corporation  per  tte. 
Further,  the  instruction  of  the  court  which  embodied  the 
law  of  the  case,  and  which  superseded  the  ruling  of  the 
court  in  withholding  the  contract  from  the  jury,  was 
not  excepted  to.  Everj-  instruction  was  read  to  the  jurj- 
with  full  approval  of  counsel  for  plaintiffs  in  error.  It 
will  be  observed,  however,  that  when  the  defendants  of- 
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fered  the  contract  in  evidence,  counsel  for  the  plaintiffs 
expressly  stated  that  no  claim,  of  whatsoever  nature,  was 
made  by  reason  of  the  existence  of  said  contract — the 
whole  claim  of  plaintiff  being  based  upon  the  question 
as  to  whether  a  new  and  independent  agreement  had 
been  made  by  defendants  to  represent  them  in  their  suit 
and  controversy  against  their  brother  Samuel."  This 
argument  involves  three  propositions,  which  shall  now 
receive  consideration. 

It  is  argued  that  as  there  were  involved  the  personal 
rights  of  stockholders,  and  the  rights  of  the  corporation 
as  such,  it  would  have  been  impossible  for  the  jury  to 
draw  the  proper  distinction,  therefore  (proposition  1)  the 
construction  of  the  legal  effect  of  the  contract  belonged 
to  the  court.  In  CfHitiillard  i\  Horvy,  23  Neb.,  622,  it  was 
said:  "As  we  understand  the  rule  for  the  construction 
of  contracts,  it  is  that  if  a  contract  is  to  be  construed  by 
reference  to  its  terms  alone,  and  without  calling  in  the 
aid  of  extrinsic  facts  and  circumstances,  it  is  the  duty  of 
the  court  to  interpret  it.  But  if  the  construction  must 
depend  uiKin  proof  of  other  and  extrinsic  facts,  then  those 
questions  of  fact  should  be  submitted  to  the  jury,  under 
proper  instructions  from  the  court-  {Bcgg  r.  Forbes,  30 
Eng.  Law  &  Eq.,  508;  Etting  v.  United  StatcH  Hank,  11 
Wheat.  [U.  S.],  74;  Firftt  Xat  Bank  of  ^pringfidd,  Illino'hs, 
f.  Dana,  79  N.  Y.,  108;  Edelntan  v.  Yeasel,  27  Pa.  St.,  26.'^ 
The  province  of  the  court  with  reference  to  the  construc- 
tion of  contracts  is  sufficiently  indicated  by  the  above 
language,  and  the  principle  involved  was  recognized  in 
Roxctcater  r.  Hoffman,  24  Xeb.,  222,  and  again  invoked  in 
Shntns  v.  SInnnnrrs,  39  Neb.,  781.  The  theory  of  plaintiffs 
was  that  they  were  specially  employed  by  the  Hosenthals 
independently  of  the  above  written  contract,  and  solely 
under  that  employment  they  were  entitled  to  compensa- 
tion. The  defense  was  that  there  was  no  such  special 
employment,  but  that  the  services  were  rendered  for  the 
company  pursuant  to  the  provisions  of  said  written  con- 
tract, and  that  whatever  was  done  for  the  Kosenthals 
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was  merely  incidental  to  the  main  controversy  with  their 
principal.  It  was  proper  to  permit  plaintiffs  to  intro- 
duce proofs  conformably  to  the  averments  of  their  peti- 
tion, but  upon  this  being  done,  there  was  no  good  t  i^ason 
for  shutting  out  all  evidence  in  support  of  a  defense 
specially  pleaded. 

In  the  presentation  of  proofs  by  defendants  it  was 
necessary  to  introduce  the  written  contract,  for  it  was 
the  best  evidence  that  one  of  the  plaintiffs  had  been  em- 
ployed by  the  People's  Mammoth  Installment  Company 
to  render  services  of  the  same  character  as  these  for 
which  compensation  was  claimed,  during  the  period 
within  which  they  were  rendered  and  for  a  stipulated 
compensation  much  less  than  that  sued  for.  The  fact 
that  this  evidence  might  require  to  be  supplemented  with 
testimony  that  there  was  no  other  or  further  employment 
rendered  it  none  the  less  competent.  Without  the  writ- 
ten contract,  the  testimony  that  there  was  no  employ- 
ment other  than  was  provided  in  said  written  contract 
would  have  fallen  far  short  of  establishing  the  defense 
I)lea(l(»d.  It  was,  therefore,  not  a  question  of  the  inter- 
pretation of  this  written  agreement  by  reference  to  its 
own  terms  alone,  without  calling  in  the  aid  of  extrinsic 
facts  and  circumstances,  but  the  construction  and  appli- 
cation were  dependent  upon  proof  of  other  and  extrinsic 
farts,  therefore  the  written  contract  should  have  been 
submitted  to  the  jury,  in  connection  with  other  competent 
evidence,  under  the  instructions  of  the  court. 

Counsel  for  Ogden  &  West  seek  to  avoid  the  force  of 
this  reasoning  by  observing  that  at  any  rate  there  was 
no  exception  to  the  instructipn  given  which  embodied  the 
law  of  the  case.  The  exclusion  of  the  written  contract 
left  the  defense  so  necessarily  incomplete  that  exceptions 
to  instructions  given  or  to  the  refusal  to  instruct  could 
not  supply  the  deficiency.  The  failure  to  take  an  excep- 
tion to  the  giving  or  refusal  of  an  instruction,  therefore, 
in  no  way  operated  to  waive  the  exception  already  well 
taken  as  to  the  ruling  in  ex<»lusion  of  the  written  con- 
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tract.  It  is  urged  in  support  of  tlie  ruling  just  mentioned 
that  when  the  defendants  offered  the  contract  in  evidence, 
counsel  for  plaintiffs  expressly  stated  that  no  claim,  of 
whatsoever  nature,  was  made  by  reason  of  the  existence 
of  said  contract,  and  that  plaintiffs'  claim  was  based 
upon  a  new  and  independent  agreement  with  the  Rosen- 
thals.  This  statement  in  no  degree  modified  the  already 
existing  issues,  for  from  the  first  the  plaintiffs  had  dis- 
claimed a  right  of  recovery  under  this  written  agreement, 
and  had  relied  upon  a  special  employment  by  Benjamin 
and  Maurice  Rosenthal  as  individuals.  This  written  con- 
tract was  offered  as  a  part  of  their  defense  to  this  claim, 
and  no  waiver  by  plaintiffs  could  impair  its  competency 
or  relevancy  as  such. 

For  the  error  pointed  out  the  judgment  of  the  district 
court  is  reversed  and  this  cause  is  remanded  for  further 
proceedings,  not  inconsistent  with  the  views  herein  ex- 
pressed. 

Reyersbd  and  remandbd. 
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Elisha  p.  Reynolds  et  al.  v.  A.  D.  McOandlbss. 

FiLBD  January  7, 1897.    No.  6984. 

3«view  Without  Bill  of  Exceptions.  The  aUeged  errors  in  this  ease 
being  whoHy  dependent  upon  the  nature  of  the  evidence  admitted 
and  excluded,  are  not  available  to  plaintiffs  in  error,  because  of 
the  bill  of  exceptions  having  been  quashed  on  motion  before  the 
final  submission. 

Error  from  the  district  court  of  Gage  county.    Tried 
below  before  Bush,  J.    Affirmed. 


E.  N.  Kaufman^  for  plaintiffs  in  error. 

Samuel  J.  Tuttle^  contra. 
19 
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Ryan,  C. 

In  this  case  there  was  in  the  district  court  of  Gage 
county  a  verdict  and  a  judgment  in  favor  of  the  defend- 
ant in  error  for  services  as  an  attorney  at  law  rendered 
on  behalf  of  the  plaintiff  in  error  in  the  trial  of  said  dis- 
trict court  of  the  case  of  Dolan  v.  McIjaughUn^  46  Neb.^ 
449,  and  on  rehearing  again  reported  in  48  Neb.,  842. 
On  motion  the  bill  of  exceptions  was  quashed  in  this 
case,  and  upon  examination  of  the  record  we  find  that  the 
instructions  criticised  embodied  propositions  of  law  ab- 
stractly correct.  Whether  or  not  in  view  of  the  evidence 
they  should  have  been  given  we  cannot  say,  for  there  is 
no  means  of  ascertaining  what  the  evidence  was  in  the 
absence  of  a  bill  of  exceptions.  This  same  consideration 
prevents  an  examination  of  the  alleged  error  in  the.  ex- 
clusion of  evidence  tendered  by  the  plaintiff  in  en*or. 
The  judgment  of  the  district  court  is 

Affirmed. 


Pkank  Lisy  v.  State  of  Nebraska,  ex  rel.  Anna 

-»rS6  DUFEK. 

Filed  January  7, 1897.    No.  8459. 

Bastardy:  Evidence  of  Offer  of  Marriage.  In  a  bastardy  action  it 
Is  prejudicial  error  to  admit  in  evidence,  over  proper  objections, 
an  offer  of  marriage  by  the  putative  father  to  the  mother  of  the 
bastard  child,  made  with  a  view  to  the  settlement  of  such  proceed- 
ings about  to  be  commenced. 

Error  from  the  district  court  of  Butler  county.    Tried 
below  before  Bates,  J.     Reversed. 

L.  /?.  llastingsy  for  plaintiff  in  error. 

Matt  Miller  and  W,  M.  Cain,  contra. 
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Ryan,  C. 

Plaintiff  in  error,  in  the  district  court  of  Butler  county, 
was  found  guilty  upon  the  diarge  of  being  the  father  of 
a  bastard  child  of  which  Anna  Dufek,  an  unraarripd 
woman,  was  the  mother.  To  reverse  the  judgment  re- 
quiring the  payment  of  the  aggregate  amount  of  f  1,000 
and  in  default  of  such  payment  that  plaintiff  in  (»rror  be 
imprisoned  in  the  county  jail,  these  error  proceedings  are 
prosecuted.  • 

On  the  trial  there  was  introduced  evidence,  over  proper 
objections  of  the  plaintiff  in  error,  to  the  effect  that  Mr. 
Lisy,  in  view  of  the  bastardy  proceedings  about  to  be 
commenced,  had  offered  to  settle  with  the  mother  of  the 
child  aforesaid  by  marrying  her,  and  that  this  offer  had 
been  met  with  a  proposition  on  the  part  of  Anna  Dufek 
that  she  would  marry  plaintiff  in  error  if  certain  land 
was  by  him  conveyed  to  her  as  an  earnest  that  he  would 
not  desert  her.  It  has  been  held  that  it  is  prejudicially 
erroneous  to  admit  testimony  of  this  character  when 
properly  objected  to,  {Olsmi  v.  Peterson,  33  Neb.,  358; 
Bohh  V.  Ilemtt,  39  Neb.,  217.)  For  the  error  indicated  the 
judgment  of  the  district  court  is  reversed  and  the  cause 
is  remanded  for  further  proceedings. 


Reversed  and  remanded. 


Nettie  Peck  v.  Nebraska  Loan  &  Trust  Company. 

Filed  Januaby  7, 1897.    No.  6976. 

Brview:  Transcript:  Grig  in  al  Pleadings.  The  requirement  that 
there  shall  be  a  transcript  of  the  proceeding's  of  the  district  court 
filed  in  the  supreme  court  is  not  complied  with  by  filing  the  orig- 
inal pleadings  with  a  certified  transcript  of  the  record  showing 
the  entry  of  a  judgment;  and  under  such  circumstances  the  Judg- 
ment sought  to  be  reversed,  when  found  from  the  transcript  to 
have  been  within  the  Jurisdiction  of  district  court,  will  be  af- 
firmed. 
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Error  from  the  district  court  of  Adams  county.  Tried 
below  before  Beall,  J.    Affirmed. 

Capps  d  Stevens  and  A,  W.  AgeCj  for  plaintiff  in  error, 

John  A.  Casio  and  J.  B.  Cessnay  contra. 

Kyan,  C. 

There  was  in  thia  case  a  judgment  in  the  district  court 
of  Adams  county  in  favor  of  the  plaintiff  in  error  for  the 
sum  of  |425.65y  and  an  order  requiring  that  the  clerk  of 
said  court  pay  said  judgment  with  an  equal  amount  of 
money  deposited  in  his  hands  for  that  purpose.  The 
transcript  of  this  judgment  shows  that  it  was  within  the 
jurisdiction  of  the  said  court;  indeed,  plaintiff  in  error 
practically  admits  this,  contending,  moreover,  that  it 
should  have  been  for  a  greater  sum.  By  stipulation,  the 
parties  brought  into  this  court  the  original  pleadings,  cer- 
tified as  such  by  the  clerk  of  the  district  court,  and  there 
is  on  file  no  other  means  of  ascertaining  what  issues  were 
presented  and  tried  in  the  district  court.  It  has  been 
ntpeatedly  held  that  the  filing  of  a  certified  transcript  of 
tlie  pleadings  is  jurisdictional,  and  that  where  the  judg- 
ment is  one  within  the  jurisdiction  of  the  district  court, 
as  shown  by  a  transcript  thereof,  it  will  be  affirmed. 
Llfoore  V.  Watermanj  40  Neb.,  498;  Bell  v.  Beller,  40  Neb., 
501;  School  District  r>.  Cooper^  44  Neb.,  714;  Romberg  v. 
Fokken,  47  Neb.,  198.)  The  judgment  of  the  district  court 
is  accordingly 

Affirmed. 

Ragan,  C,  having  been  of  counsel,  took  no  part  in  the 
consideration  of  this  case. 
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68    080 
ViMiAOH   OF   C5DLBBRTS0N    V.  ALEXANDER    Q.  HOLLIDAY.  , 

■RPStf 
60    208 

Piped  Januaby  7, 1897.    No.  7605.  ^  749 

L  Ximiclpal  Corporatioiis:  Dangerous  Premihes:  Bvidenoe.  In  a 
suit  against  a  municipal  corporation  for  damages  alleged  to  haw 
been  sustained  by  plaintiff's  falling  into  an  unguarded  ezcayation 
in  a  lot  fronting  on  a  street,  a  correct  plan  or  drawing  of  the  ex- 
cavation and  the  surrounding  locality  is  competent  evidence. 

S.  Hegligence.  The  law  requires  of  a  person  the  exercise  of  care  and 
caution  commensurate  with  the  danger  confronted,  but  this  rule 
involves  no  more  than  the  exercise  of  ordinary  care  and  prudence 
In  view  of  the  circumstances. 


:  Ordixabt  Cabe.    The  law  does  not  require  of  an  old  person 

the  exercise  of  greater  care  to  avoid  injury  than  it  requires  of  a 
young  and  vigorous  one.  It  requires  of  each  the  exercise  of  ordi- 
nary care.  It  requires  of  neither  the  exercise  of  extraordinary 
care. 


:  Evidence.    Whether  a  certain  act  or  omission  is  or  is  not 

evidence  of  negligence  is  for  the  court,  but  whether  such  evidence 
convicts  a  party  of  negligence  is  for  the  Jury. 


:  Instructions.  It  is  error  for  a  court  to  state  to  a  Jury  a  cir- 
cumstance or  group  of  circumstances  as  to  which  there  has  been 
evidence  on  the  trial,  and  instruct  that  they  amount  to  negligence. 
Mi890uri  P.  R.  Co.  v.  Baier,  37  Neb..  253.  followed. 


:  .    Such  expressions  as  "slight  negligence"  and  "slight 

want  of  ordinary  care"  should  not  be  used  in  Instructions,  as  they 
tend  to  obscure  and  confuse  what  should  be  stated  In  plain  and 
concise  language. 

:  Personal  Injuries.    In  an  action  for  damages  for  injuries 

alleged  to  have  been  sustained  through  the  negligence  of  another^ 
there  is  no  such  issue  as  the  slight  negligence  of  any  one. 


t. :  .    The  doctrine  of  comparative  negligence  is  not  in 

force  in  this  state.  Our  courts  recognize  no  degrees  of  negligence. 
The  rule  is  that  if  a  person  himself,  in  the  exercise  of  ordinary 
care,  is  injured  through  the  negligence  of  another,  he  may  re- 
cover; but  if  his  own  negligence  contributed  to  or  was  the  proxi- 
mate cause  of  the  injury  he  cannot  recover. 

Error  from  the  district  court  of  Hitchcock  county. 
Tried  below  before  Welty,  J.    Reversed. 

L.  H.  Blackledg€y  for  plaintiff  in  error. 
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William  O.  Woolman  and  Cohh  &  Harvey^  contra. 

Ragan,  C. 

On  April  12, 1893,  Alexander  G.  Holliday  was  conduct- 
ing a  store  on  the  southeast  corner  of  the  intersection  of 
Taylor  avenue  and  Wyoming  street,  in  the  village  of 
Culbertson.  Holliday's  residence  was  a  block  west  and 
a  half  block  south  of  his  store.  At  that  date  there  ex- 
isted an  excavation  in  the  lot  on  the  southwest  corner 
of  the  intersection  of  said  thoroughfares,  and  immedi- 
ately west  of  HoUiday's  store.  This  excavation  had  been 
made  for  the  purpose  of  ercnting  a  building  on  said  lot. 
The  night  of  said  day  was  very  dark,  and  Holliday,  then 
going  from  his  store  to  his  residence,  fell  into  said  exca- 
vation and  was  injured.  lie  brought  this  suit  against 
the  village  of  Culbeilson  to  recover  damages  for  said  in- 
juiy,  claiming  that  he  had  sustained  the  same  while  in 
the  exercise  of  ordinary  care,  and  through  the  negligence 
of  the  village  in  failing  to  protect  such  excavation  by  bar- 
riers, danger  signals,  or  otherwise.  He  had  a  verdict 
and  judgment  and  the  village  has  brought  the  same  here 
for  review  on  error. 

1.  On  the  trial  of  the  case  the  court  permitted  to  be 
given  in  evidence  a  diagram,  plan,  or  drawing  of  the 
place  of  the  excavation  and  the  surrounding  locality. 
This  ruling  of  the  court  is  assigned  for  error.  A  proper 
foundation  was  laid  for  the  introduction  of  this  diagram 
and  it  was  competent  evidence. 

2.  It  appeared  from  Holliday's  testimony  that  prior  to 
falling  into  the  excavation  he  was  aware  of  its  existence. 
The  village  requested  the  court  to  give  an  instruction  to 
the  jury  to  the  effect  that  since  Holliday  was  aware  of 
the  excavation  prior  to  his  injury,  that  in  attempting  to 
pass  along  the  street  by  the  excavation  it  was  incumbent 
upon  him  to  use  extraordinary  care  and  precaution,  and 
unless  he  did  so  he  could  not  recover.  The  district  court 
refused  to  give  this  and  instructed  the  jury,  in  effect,  that 
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Ilolliday  was  not  requirod,  in  attempting  to  pass  along 
tli(*  street  bv  the  excavation,  to  exercise  the  highest  pos- 
♦sil:l«  degree  of  caution,  and  that  it  was  sufficient  if  he 
exercised  reasonable  and  ordinary  care  and  caution  under 
the*  circumstances  of  the  case.  This  action  of  the  court, 
it  is  claimed,  is  erroneous.  We  do  not  tliink  it  was.  It 
is  true  that  the  law^  requires  of  a  person  that  he  shall 
exercise  care  and  caution  commensurate  with  the  danger 
coijfronted,  but  this  is  only  exercising  ordinary  care  and 
]>ru(lence  in  view  of  the  circumstances.  In  City  of  Bca- 
trivv  r.  Kndj  41  Neb.,  214,  it  was  held  that  "if  one  attempts 
to  pass  over  a  place  of  danger,  the  law  requires  him  to 
exercise  caution  commensurate  with  the  obvious  peril; 
but  this  means  that  the  law  only  requires  of  the  party 
to  exercise  ordinary  care,  the  danger  and  his  knowledge 
thereof  considered."  And  here  we  ri^mark  that  the  de- 
fendant in  error  was  a  man  seventy-seven  y(^ars  of  age, 
and  the  court,  at  the  recpiest  of  the  village,  instructed  the 
jury  as  follows:  "You  are  instructed  that  a  person  far 
advanced  in  years  and  f enable  is  bound  to  use  greater  care 
in  avoiding  defects  and  dang(^rs  such  as  the  excavation 
testified  about  than  a  young  and  vigorous  person."  This 
instruction  was  wrong,  all  wrong.  The  law  does  not  re- 
quire an  old  person  to  exercise  greater  care  to  avoid  in- 
jury than  it  requires  of  a  young  and  vigorous  one.  It 
requires  of  each  the  exercise  of  ordinary  care. 

3.  The  third  assignment  of  error  is  that  the  court  erred 
in  refusing  to  give  an  instruction  asked  by  the  village  to 
the  effect  that  it  was  not  an  insurer  against  accidents 
ui)on  its  streets,  and  the  mere  fact  that  Holliday  fell  into 
the  excavation  and  w^as  injured  would  not  enable  him  to 
r(M-over.  The  court  did  not  err  in  refusing  to  give  this 
instruction,  as  instruction  No.  14,  given  at  the  request  of 
the  village,  told  the  jury  that  the  fact  that  Holliday  fell 
into  the  excavation  and  was  injured  was  not  suflBcient 
to  entitle  him  to  recover,  unless  they  should  find  that  his 
injury  was  caused  by  the  negligence  of  the  village  and 
that  no  negligence  of  Holliday's  contributed  to  such  in 
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jury.  The  court  was  not  obliged  to  tell  the  jury  that  the 
village  was  not  an  insurer  against  accidents  upon  its 
streets.  No  such  issue  was  made  in  the  pleadings  and 
no  such  a  claim  made  at  the  trial. 

4.  It  is  insisted  that  the  court  erred  in  refusing  to  give 
the  following  instruction:  "You  are  instructed  that  the 
mere  fact  that  the  defendant  village  permitted  an  exca- 
vation to  be  made  and  exist  alongside  of  or  extending  a 
short  distance  into  the  highway,  for  the  purpose  of  the 
erection  of  a  building,  would  not  of  itself  constitute  neg- 
ligence." If  the  village  permitted  an  excavation  to  be 
made  in  one  of  its  public  streets,  and  permitted  it  to  exist 
there  without  barriers  or  danger  signals,  then  these  facts 
were  evidence  of  negligence.  Whether  a  certain  act  or 
omission  is  or  is  not  evidence  of  negligence  is  for  the 
court,  but  whether  such  evidence  convicts  a  party  of  neg- 
ligence is  for  the  jury.  {Spears  v.  ChicagOj  B.  &  Q.  /?.  Co,y 
43  Neb.,  720.)  By  the  instruction  under  consideration, 
the  village  requested  the  court  to  charge  the  jury,  in 
effect,  that  certain  acts  or  omissions  did  not  constitute 
negligence.    The  court  correctly  declined  to  so  charge. 

5.  Another  argument  is  that  the  court  erred  in  refusing 
to  give  the  jury  the  following  instruction:  "You  are  in- 
structed that  if  you  find  that  the  injury  complained  of  by 
plaintiff  was  caused  by  the  mutual,  concurring  negli- 
gence or  fault  of  both  plaintiff  and  defendant,  then  thi^ 
plaintiff  cannot  recover."  The  court  had  already  in- 
Ktructed  the  jury,  in  No.  9,  at  the  request  of  the  village, 
that  though  there  may  have  been  negligence  on  the  part 
of  the  village,  yet  if  the  plaintiff,  by  the  exercise  of  rea- 
sonable and  ordinary  care,  could  have  avoided  the  conse- 
quences of  such  negligence  he  could  not  rec^over.  This 
was  all  the  village  was  entitled  to.  The  court  did  not  err 
in  refusing  to  give  the  instruction  requested. 

6.  The  next  argument  we  notice  is  that  the  court  eiisni 
in  r(»f using  to  give  instructions  12,  14,  and  17  requested 
by  tbe  village.  By  these  instructions  the  court  was  re- 
questc^d  to  charge  the  jury,  in  effect,  that  if  ther?  was  no 
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sidewalk  by  the  excavation,  but  there  was  a  sidewalk 
on  the  opposite  side  of  the  street,  and  that  HolUday, 
knowing  these  facts,  attempted  to  pass  along  the  south 
side  of  the  street,  by  the  excavation,  on  a  dark  night, 
that  he  was  guilty  of  contributory  negligence.  It  is 
error  for  a  court  to  state  to  a  jury  a  circumstance  or 
group  of  circumstances  as  to  which  there  has  been  evi- 
dence on  the  trial,  and  instruct  the  jury  that  they  amount 
to  contributory  negligence.  The  court  may  tell  the  jury 
what  act  or  omission  is  evidence  of  negligence  or  con- 
tributory negligence,  but  it  is  for  the  jury  to  say  w^hether 
these  facts  convict  the  party  of  negligence.  {Missouri  P. 
R.  Co.  V.  BaieVf  37  Neb.,  253;  Omaha  Street  R.  Co.  v.  Craig, 
39  Neb.,  601,  and  cases  there  cited.)  This  has  been  ruled 
80  many  times  in  this  court  that  we  are  surprised  to  And 
counsel  asking  the  district  court  to  instruct  the  jury  that 
certain  acts  or  omissions  of  a  litigant  constitute  negli- 
gence on  his  part  The  court  correctly  refused  the  in- 
structions. 

7.  The  village  requested  the  court  to  instruct  the  jury 
in  effect  that  if  HoUiday,  knowing  of  the  existence  of  the 
excavation  and  its  condition,  had  passed  by  the  same 
daily  for  some  time,  and  knowing  that  there  was  no  side- 
walk along  the  street  in  front  of  such  excavation,  but 
there  was  a  sidewalk  on  the  opposite  side  of  the  strei^t, 
chose  to  go  on  the  south  side  of  the  street  and  by  said  ex- 
cavation, that  these  facts  were  proper  for  the  jury  to  con- 
sider in  determining  whether  Holliday's  conduct,  und(M' 
the  circumstances,  was  negligence.  The  court  refused  to 
give  this  instruction  and,  at  the  request  of  Holliday,  in- 
structed the  jury  to  the  effect  that  Holliday  knowing  of 
the  excavation,  his  conduct  under  the  circumstances  was 
not  conclusive  evidence  of  negligence.  The  instruction 
refused  was  a  correct  statement  of  the  law,  but  since  the 
court  told  the  jury  that  his  conduct  was  not  conclusive 
evidence  of  negligence  against  him,  the  village  was  en- 
titled to  have  the  jury  instructed  that  they  miglit  take 
into  consideration  his  knowledge  and  conduct  in  deter- 
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mining  whether  he  had  been  guiltj-  of  nogligf-nce.  We 
do  not  think  that  it  would  have  be(^n  error  for  the  court 
to  have  refused  the  instruction  reipK^stecl  if  the  one  re- 
quested by  the  village  had  not  been  given. 

8.  Another  argument  is  that  the  court  erred  in  refusing 
to  instruct  the  jury  as  follows;  "You  are  instructed  that 
if  the  plaintiff  was  guilty  of  any  negligence,  however 
sliglit,  which  contributed  directly  to  cause  the  injurj' 
complained  of  he  cannot  roroyvv/"  In  Omaha  Street  If. 
To.  r.  fVai<7,  39  Neb.,  (>01,  we  said  that  such  expressions 
as  ''slight  negligence"  and  "slight  want  of  ordinary  care" 
slioiild  never  be  used  in  instructions  to  juries,  as  su(*h  ex- 
piessions  tend  to  obscure  and  confuse  what  should  be 
stated  in  plain  and  concise  language.  We  adhere  to  that 
ruling  and  accordingly  hold  that  the  court  did  not  err 
in  re-fusing  to  give  the  instruction  refpiested.  This  in- 
struction was  copied  from  YiUaijv  of  Orleans  r.  Perrj/,  24 
Neb.,  831.  But  this  court,  in  tliat  ciise,  did  not  approve 
of  the  instruction.  All  we  did  say  of  the  instruction  in 
that  case  was  that  the  giving  it  wa*s  not  prejudicially 
erroneous.  In  the  casi^  at  bar,  ITolliday  was  injured; 
and  the  inquiry  here,  as  in  all  other  cases  of  this  charac- 
ter, was  and  is:  Tly  whosc^  fault  was  it  that  the  injury 
was  inflicted?  If  Ilolliday  himself,  while  in  the  exercise 
of  ordinary^  care,  was  injured  through  the  fault  and  the 
ne'iligence  of  the  village,  he  is  entitled  to  recover.  If  the 
proximate  cause  of  his  injury  was  his  own  negligence,  he 
is  not  entitled  to  recover.  There  was  not  and  cannot  be 
in  such  a  case  any  question  of  the  slight  negligence  of 
any  one. 

9.  At  the  request  of  Holiday,  the  court  instructed  the 
jury  that  to  entitle  him  to  recover  "he  need  not  be  wholly 
free  from  negligence,  provided  his  negligence  is  but  slight 
and  the  other  party  is  guilty  of  gross  negligence  in  com- 
parison therewith  as  defined  in  these  instructions."  A 
final  argument  is  that  the  giving  of  this  instruction  was 
error.  We  think  it  was.  The  instruction  is  an  appli- 
cation of  the  doctrine  of  comparative  negligence,  a  rule 
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in  force,  so  far  as  we  know,  only  in  the  courts  of  the  state 
of  Illinois.  This  rule  is  not,  and  has  never  been,  in  force 
in  this  state.  There  are  no  degrees  of  negligence  here. 
The  rule  here  is  that  if  a  person,  himself  in  the  exerciso 
of  ordinary  care,  is  injured  through  the  negligence  of 
another,  he  may  recover;  but  if  his  own  negligence  con- 
tributed to,  or  was  the  proximate  cause  of,  the  injury  re- 
ceived, he  cannot  recover.  It  is  said  by  counsel  for  HoUi- 
day  that  this  court  in  City  of  Lincoln  v.  GUWan^  18  Neb., 
114,  and  Village  of  Orleans  v.  Perry^  24  Neb.,  831,  has  ap- 
proved of  the  rule  involved  in  the  instruction  under  con- 
sideration; but  counsel  are  mistaken.  It  is  true  that  an 
instruction  very  similar  to  the  one  here  was  given  in 
each  of  those  cases,  but  this  court  did  not  approve  of  the 
instruction  in  either  of  said  cases.  All  that  we  did  say 
was  that  if  the  instruction  given  in  those  cases  was  erro- 
neous, it  was  error  without  prejudice  to  the  plaintiff  in 
error.  We  think  that  the  classification  of  negligence 
attempted  in  the  instruction  given  by  the  district  court 
is  wrong  in  principle  and  leads  to  confusion.  {New  York 
C.  R.  Co.  r.  Lockwood,  84  V.  S.,  357.)  In  MvPlucttrs  v.  Han- 
nibal  d  Si.  J.  R,  Co.^  45  Mo.,  22,  the  court  said:  "In  law 
there  is  no  difference  between  negligence  and  gross  negli- 
gence, the  latter  being  nothing  more  than  the  former  with 
the  addition  of  a  vituperative  epithet."  In  Wells  v.  JSlcw 
York  G.  R.  Co.,  24  N.  Y.,  181,  the  court  said  that  the  sup- 
posed distinction  between  different  degrees  of  negligence 
should  be  discarded  as  illusory  and  impracticable.  In 
disapproving  of  the  instruction  under  consideration,  we 
are  not  laying  down  a  rule  in  conflict  with  those  cases 
which  permit  a  plaintiff  to  recover  for  an  injury  in- 
flicted upon  him  by  the  negligence  of  another  where  he 
negligently  placed  himself  in  danger.  Those  cases  per- 
mit an  injured  party  to  recover,  notwithstanding  that 
he  negligently  placed  himself  in  a  dangerous  situation, 
because  ,the  evidence  disclosed  the  failure  of  the  other 
party  to  exercise  ordinary  care  after  discovering  the 
injured  party's  danger.     Those  cases  then  are  in  harmony 
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with  the  rule  that  we  announce  here:  That  to  enable 
the  plalntifif  to  recover  the  evidence  must  show  that  the 
proximate  cause  of  his  injury  was  the  negligence  of 
the  defendant,  and  that  at  the  time  he  himself  was  in  the 
exercise  of  ordinary  care;  that  is,  that  his  going  oti^- 
nally  into  a  position  of  danger  was  not  the  proximate 
cause  of  the  injury  he  received.  Not  only  did  the  dis- 
trict court  err  in  giving  the  instruction  under  considera- 
tion, but  we  are  constrained  to  say  that  we  think  the 
instruction  was  prejudicially  erroneous.  The  judgment 
of  the  district  court  is  reversed. 

Bbversbd  and  remanded. 


Hartford  Life  &  Annuity  Instiranoe  Company  v. 
James  P.  Cummings  et  al. 

Filed  January  7, 1897.    No.  8702. 

Interpleader:  Insurance:  Garnishment:  Injunction.  The  beneficiary 
of  a  Ufe  insurance  policy  was  indebted  to  a  bank  domiciled  in 
Douglas  county,  Nebraska.  The  bank  sued  the  beneficiary  in  Con- 
necticut, in  the  county  of  the  domicile  of  the  insurance  company, 
and  caused  the  latter  to  be  attached  as  garnishee.  An  execution 
issued  on  the  Judgment  rendered  in  this  action  having  been  re- 
turned unsatisfied,  the  bank  instituted  there  a  scire  faciat;  pro- 
ceeding against  the  insurance  company.  The  insurance  company 
made  no  appearance  to  either  of  these  proceedings.  Before  judg- 
ment in  the  scire  facias,  one  Cummings,  in  said  Douglas  county, 
sued  the  insurance  company  to  recover  the  amount  owing  by  it  on 
said  policy,  claiming  to  be  the  owner  of  the  same  as  assignee  of 
the  beneficiary.  The  insurance  company  appeared  in  this  action, 
and,  before  answer,  filed  an  affidavit  reciting  that  the  action  of 
Cummings  was  based  upon  a  contract  for  the  recovery  of  personal 
property;  that  the  bank,  without  collusion  with  it,  made  claim  to 
the  subject-matter  of  Cummings'  action;  that  it,  the  insurance 
company,  was  ready  to  pay  the  money  in  its  hands  as  the  court 
might  direct,  and  moved  the  court  for  an  order  requiring  the  bank 
to  interplead  in  the  action  and  maintain  or  relinquish  its  claim 
against  it,  the  insurance  company.  Cummings  had  no.t  appeared 
in  any  of  the  proceedings  had  in  the  Connecticut  court,  nor  had 
that  court  any  Jurisdiction  over  him.  Held,  (1)  Construing  section 
48  of  the  Code  of  Civil  Procedure,  that  the  Insurance  company 
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was  entitled  to  an  order  requiring  the  bank  to  interplead  in  the 
action;  (2)  to  an  order  permitting  it  to  pay  the  fund  in  its  hands 
into  the  custody  of  the  court,  and  on  so  doing  to  be  dismissed 
from  the  case  and  discharged  of  all  liability  for  that  fund,  both  to 
Cummings  and  the  bank;  (3)  that  if  the  insurance  company  saw 
fit  to  remain  in  the  case  and  defend  the  action  of  Cummings,  it 
was  entitled  to  an  order  enjoining  the  bank  from  further  prose- 
cuting its  scire  facias  proceeding  pending  in  the  court  of  Con- 
necticut until  the  final  determination  of  the  action  at  bar. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Pawcett,  J.    Reversed. 

The  opinion  contains  a  statement  of  the  case. 

Warren  Switzlery  for  plaintiff  in  error: 

The  facts  presented  make  a  proper  case  for  statutory 
interpleader.  (3  Pomeroy,  Equity  Jurisprudence,  sees. 
1320,  1329;  Rood,  Garnishment,  sec.  331;  Fitch  v.  Brower, 
42  N.  J.  Eq.,  300;  Bishop  v.  Holcomb,  10  Conn.,  444;  Van- 
buskirk  v.  Hartford  Fire  Ins.  Co.j  14  Conn.,  140;  Coleman  v. 
ScoUy  27  Neb.,  77;  McWhirter  v.  Halstcd,  24  Fed.  Rep.,  828; 
CUy  of  Atlanta  v.  McDaniel,  22  S.  E.  Rep.  [Ga.],  896;  Brock 
t?.  Southern  R.  Co.,  22  S.  E.  Rep.  [S.  Car.],  601;  Cram  v. 
McDonald,  118  N.  Y.,  648;  Allen  v.  Buclianan,  97  Ala.,  399.) 

The  insurance  company  should  have  been  allowed  to 
pay  the  money  into  court  and  be  dismissed,  and  the  bank 
should  have  been  enjoined  from  prosecuting  its  action  in 
Connecticut  (2  Story,  Equity  Jurisprudence,  sec.  900; 
3  Pomeroy,  Equity  Jurisprudence,  sees.  1318, 1320;  Reno, 
Non-Residents,  sec.  170;  Dehon  v.  Foster,  4  Allen  [Mass.], 
545;  Cole  v.  Cunningham,  133  U.  S.,  107;  Cunningham  v.  But- 
ler, 142  Mass.,  47;  Oreen  v.  Van  Buskirk,  74  U.  S.,  139.) 

W.  W.  Morsman,  for  Omaha  National  Bank. 

References:  Crane  v.  McDonald,  23  N.  E.  Rep.  [N.  Y.], 
991;  Chicago,  B.  &  Q.  R.  Co.  v.  Moore,  31  Neb.,  629;  Green- 
hood,  Public  Policy,  p.  500;  Burck  v.  Taylor,  152  U.  S., 
646;  Griggs  v.  Landis,  19  N.  J.  Eq.,  351;  Matth.  h  v.  Smith, 
13  Neb.,  178;  Turner  v.  Sioux  City  d  P.  R.  Co.,  19  Neb.,  241; 
Wright  v.  Chicago,  B.  d  Q.  R.  Co.,  19  Neb.,  176;  American 
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Central  Ins.  Co.j  v.  Hettler,  37  Neb.,  849;  Taylor  v.  Taintory 
16  Wall.  [U.  S.],  370;  Fitzgeiald  v.  Fitzgerald,  U  Neb.,  463; 
Prugh  V.  Portsmouth  Savings  Bank,  48  Neb.,  414. 

John  0.  Teiscr,  for  James  P.  Cummings. 

Ragan,  C. 

July  24,  1895,  Martin  M.  Marshall  died.  His  life  was 
insured  for  $5,000  in  the  Hartford  Life  &  Annuity  Insur- 
ance Company,  hereinafter  called  the  insurance  conii)any. 
His  wife  Mary  was  the  beneficiary  named  in  the  in  ur- 
ance  policy.  At  the  date  of  her  husband's  death  Mrs. 
Marshall  was  indebted  to  the  Omaha  National  Bank, 
hereinafter  called  the  bank.  August  5,  1895,  the  bank 
brought  suit  in  the  state  of  Connecticut,  in  the  county  of 
the  domicile  of  the  insurance  company,  against  MrL^;.  ilar 
shall  and  caused  the  insurance  company  to  be  attached  as 
garnisi'hee.  The  insurance  company  was  duly  served 
with  process  in  the  attachment  and  garnishee  proceed- 
ings, but  made  no  appearance  therein.  A  duly  attested 
copy  of  the  summons  and  complaint  in  the  proceeding  of 
the  bank  against  Mrs.  Marshall  was,  on  August  6,  1895, 
served  on  her  by  leaving  the  same  with  the  secretary  of 
the  insurance  company.  Mrs.  Marshall  was  not  other- 
wise served  with  process  in  the  action  and  made  no 
appearance  therein.  March  18,  1896,  the  court  in  Con- 
necticut rendered  judgment  that  the  bank  recover  of  Mrs. 
Marshall  out  of  the  attached  money  in  the  hands  of  the 

insurance  company  the  sum  of  f .     An  execution  was 

issued  on  this  judgment  and  returned  March  31,  1896, 
wholly  unsatisfied.  Thereupon  the  bank,  in  pursuance  of 
the  provisions  of  the  statute  of  Connecticut,  instituted  a 
scire  facias  proceeding  against  the  insurance  company 
and  prayed  for  a  judgment  against  it  for  the  amount  of 
the  bank's  claim  against  Mrs.  Marshall  to  the  extent  of 
the  money  owing  by  the  insurance  company  on  the  insur- 
ance policy.  Prior  to  the  bank's  judgment  in  attachment 
against  Mrs.  Marshall,  to-wit,  November  18,  1895,  James 
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P.  Cummings  brought  this  suit  in  the  district  court  of 
Douglas  county  against  the  insurance  companj'  on  the 
policy  issued  on  the  life  of  Martin  M.  Marshall,  claiming 
to  be  the  owner  of  said  policy  and  entitled  to  collect  the 
|5y000   due   thereon   by   virtue   of  an   oral   assignment 
thereof  to  him  August  5,  1895,  made  by  Mrs.  Marshall. 
The  insurance  company  was  duly  summoned  in  this  ac- 
tion, and  November  19,  1895,  before  answering,  its  attor- 
ney filed  in  the  case  an  affidavit  reciting  that  he  was  the 
duly  authorized  attorney  of  the  insurance  company;  that 
the  insurance  company  was  a  corporation ;  that  the  claim 
of  Cummings  was  based  upon  a  contract  for  the  recovery 
of  personal  property;  that  the  bank  was  a  corporation 
organized  under  the  laws  of  the  state  of  Nebraska  having 
its  principal  place  of  business  in  said  Douglas  county,  and 
that  the  bank,  without  collusion  with  the  insurance  com- 
pany, made  a  claim  to  the  subject-matter  of  the  action; 
that  the  insurance  company  was  ready  to  pay  the  amount 
claimed  upon  order  of  the  court, — and  thereupon  moved 
the  court  for  an  order  on  the  bank  to  interplead  in  the 
action.     On  the  same  day  the  district  court  made  an 
order  that  the  bank  appear  on  the  30th  of  December,. 
18U5,  and  file  its  answer  maintaining  its  claim  to  the  said 
sum,  the  f5,000  claimed  by  Cummings  from  the  insurance 
company,  and  in  default  thereof  that  it  relinquish  its 
claim  against  the  insurance  company  for  said  sum  of 
money.     On  the  27th  day  of  November,  1895,  the  bank 
appeared  in  the  action  and  moved  the  court  to  require 
Cummings  to  give  security  for  costs  and  on  the  same  date 
moved  the  court  for  an  order  requiring  Cummings  to 
make  his  petition  more  definite  and  certain.     April  27^ 
1896,  the  bank  asked  and  obtained  leave  to  plead  in 
twenty  days.     On  May  13,  1896,  the  bank  moved  the 
court  for  an  order  to  suspend  further  proceedings  in  the 
case  until  the  sviir  faeids  proceedings  instituted  by  it  in 
Connecticut  against  the  insurance  company  should  be 
Anally  determined.     June  13,  1896,  the  insurance  com- 
pany moved  the  court  for  an  order  overruling  this  last 
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motion  made  by  the  bank  and  for  an  order,  upon  its  pay- 
ing the  |5,000  in  controversy  into  court,  enjoining  the 
bank  from  further  prosecuting  its  scire  facuis  proceeding 
pending  in  Connecticut,  and  a  further  order  that  it,  the 
insurance  company,  might  thereupon  be  discharged  from 
any  further  liability  as  to  said  fund  both  to  the  bank  and 
Cunimings.  At  this  time  the  bank  amended  its  motion 
to  suspend  proceedings  in  the  case  at  bar  into  a  motion 
to  vacate  the  order  made  by  the  court  requiring  the  bank 
to  appear  and  interplead.  The  court  overruled  the 
motion  of  the  insurance  company  and  sustained  the 
amended  motion  of  the  bank  and  entered  a  judgment  dis- 
missing the  bank  from  the  case.  At  the  time  Cummings 
brought  this  suit,  and  at  the  time  the  bank  appeared  in 
the  cases  in  obedience  to  an  order  of  the  court  for  it  to 
interplead,  the  court  in  Connecticut  had  obtained  no 
jurisdiction  over  him,  if  it  can  be  said  that  it  has  since 
obtained  such  jurisdiction.  To  reverse  the  judgment  of 
the  district  court  dismissing  the  bank  from  the  action 
the  insurance  company  prosecutes  a  petition  in  error 
here. 

It  will  thus  be  seen  that  the  insurance  company  has  in 
its  hands  #5,000,  money  owing  by  it  on  the  policy  issued 
to  Martin  M.  Marshall.  The  bank  claims  this  money 
by  virtue  of  its  judgment  proceedings  against  Mrs.  Mar- 
shall in  the  court  of  Connecticut,  while  Cummings  claims 
it  by  virtue  of  an  assignment  of  the  policy  to  him  by  Mrs. 
ilarshall,  the  beneficiary  thereof.  Section  48  of  the  Code 
of  Civil  Procedure  is  as  follows:  "Upon  the  affidavit  of  a 
defendant  before  answer  in  an  action  upon  contract,  or 
for  the  recovery  of  personal  property,  that  some  third 
party,  without  collusion  with  him,  has  or  makes  a  claim 
to  the  subject  of  the  action,  and  tV.  .e  is  ready  to  pay 
or  dispose  of  the  same,  as  the  court  may  direct,  the  court 
may  make  an  order  for  the  safe  keeping,  or  for  the  pay- 
ment, or  deposit  in  court,  or  delivery  of  the  subject  of  the 
action,  to  such  person  as  it  may  direct,  and  an  order  re- 
quiring such  third  party  to  appear  in  a  reasonable  tim« 
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and  maintain  or  relinquish  his  claim  against  the  defend- 
ant. If  such  third  party,  being  served  with  a  copy  of  the 
order  by  the  sheriff,  or  such  other  person  as  the  court  may 
direct,  fail  to  api)ear,  the  court  may  declare  him  barred 
of  all  claim  in  i  inspect  to  the  subject  of  the  action,  against 
tlie  defendant  therein.  If  such  third  party  appear,  he 
shall  be  allowed  to  make  himself  defendant  in  the  action 
in  lieu  of  the  oriji^inal  defendant,  who  shall  be  discharged 
from  all  liability  to  either  of  the  other  parties  in  respect 
to  the  subject  of  the  action,  upon  his  compliance  with  the 
order  of  the  court  for  the  payment,  deposit,  or  delivery 
thereof."  This  statute  is  a  substitute  for  the  chancery 
rule  or  remedy  of  interpleader.  The  rule  was  applied 
on  the  theory  that  at  law  no  adequate  protection  was  af- 
forded a  defendant  sued  for  a  fund  or  property  in  his 
IK)sseF.sion  and  claimed  by  some  person  not  a  party  to  the 
suit.  But  the  statute  just  quoted  is  broader  than  the 
chancery  rule.  Under  the  statute  a  defendant  sued  for 
a  fund  or  property  in  his  hands  is  entitled  to  an  order 
compelling  a  third  party  claiming  such  fund  or  property 
to  interplead  in  the  action,  even  though  the  defendant 
might  successfully  defend  the  suit,  the  theory  of  the 
stiitute  being  to  avoid  multiplicity  of  suits,  to  protect  the 
party  holding  the  fund  or  property  from  being  put  to  the 
costs  and  expense  of  defending  against  claimants  for 
property  in  his  hands  which  he  himself  does  not  claim. 
Under  the  chancery  rule  a  party  in  the  possession  of  a 
fund  or  property  claimed  by  two  or  more  parties,  before 
being  sued  by  either  of  them,  might  by  bill  filed  for  that 
purpose  compel  the  claimants  to  come  in  and  set  up  their 
claims  to  the  fund  or  proi)erty  and  on  paying  the  money 
or  delivering  the  property  into  the  custody  of  the  court 
be  discharged  tiau  any  further  liability  to  all  of  said 
parties  for  such  property  or  fund.  In  other  words,  the 
fact  that  the  holder  of  the  fund  or  property  was  awai:* 
of  conflicting  claims  of  other  parties  thereto  and  was  in 
danger  of  being  sued  by  said  parties  enabled  such  lioid  r 
to  successfully  invoke  the  protection  of  a  court  of  chaii- 
20 
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eery.  {Newhnll  v.  KastenSy  70  111.,  156;  Richards  v.  Saltery 
6  Johns.  Ch.  [N.  Y.],  445.)  In  McWhirter  v.  Hahtod,  24 
Fed.  Rep.,  828,  the  court,  speaking  of  the  chancery  prac- 
tice as  to  interpleaders,  said:  "The  best  elementary  writ- 
ers say  that  an  interpleader  is  properly  applied  where 
two  or  more  persons  severally  claim  the  same  thing  under 
different  title  or  in  separate  interests  from  another  per- 
son, who,  not  claiming  any  title  or  interest  therein  him- 
self and  not  knowing  to  which  of  the  claimants  he  ought 
of  right  to  render  the  debt,  is  either  molested  by  an  action 
brought  against  him,  or  fears  that  he  may  suffer  injury 
from  the  conflicting  claims  of  the  parties."  In  the  case 
at  bar  the  insurance  company  has  been  sued  by  Cum- 
mings  for  the  fund  in  its  hands  in  the  courts  of  this  state. 
The  bank  is  also  claiming  the  fund  in  the  hands  of  the  in- 
surance company  in  a  suit  pending  in  the  courts  of  the 
state  of  Connecticut,  to  which  suit  Gummings  is  not  a 
party  and  over  whom  the  Connecticut  court  has  no  juris- 
diction. In  this  suit  the  district  court  of  Douglas  county 
has  jurisdiction  of  all  the  parties  who  claim  this  fund  as 
well  as  of  the  holder  thereof.  If  the  statute  quoted 
above  was  not  in  force,  these  facts  would  authorize  the 
order  made  by  the  district  court  for  the  bank  to  inter- 
plead in  this  action  and  set  up  its  claim  to  the  fund  in  the 
hands  of  the  insurance  company.  But  this  is  not  all. 
It  appears  that  the  assignment  made  of  the  insurance 
policy  by  Mrs.  Marshall  to  Cummings  was  an  oral  assign- 
ment and  that  no  notice  of  such  an  assignment  was  given 
to  the  insurance  company  prior  to  the  time  the  bank  at- 
tached the  debt  owing  by  the  insurance  company  on  the 
policy.  Under  such  a  state  of  facts  the  holding  of  the 
Connecticut  courts  is  that  the  attaching  creditor  acquires 
a  lien  upon  the  fund  superior  to  the  lien  of  the  assignee. 
[Bishop  V.  Holcomb,  10  Conn.,  444;  Van  Buskirk  v.  Hartford 
Fire  Ins.  Co.y  14  Conn.,  141.)  While  the  rule  in  this  state 
is  that  a  creditor  who  attaches  a  chose  in  action  acquires 
only  a  lien  upon  the  interest  which  the  defendant  in  the 
attachment  suit  had  therein  at  the  timo  the  chose  in  ac- 
ti  .w  was  seized.     (Coleman  r,  f^rnit,  27  Neb.,  77.) 
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It  will  thus  be  seen  that  not  only  are  there  rival  claim- 
ants of  the  fund  in  the  hands  of  the  insurance  company 
and  that  it  has  been  sued  by  two  different  parties  in  dif- 
ferent jurisdictions  for  the  fund,  but  that  if  the  bank  is 
allowed  to  prosecute  its  scire  facias  proceeding  in  the 
courts  of  Connecticut  and  not  be  compelled  to  inter- 
plead in  this  action,  the  insurance  company  is  liable  to 
have  to  pay  the  debt  it  owes  twice.  The  insurance  com- 
pany has  brought  itself  within  the  provisions  of  section 
48  of  the  Code  quoted  above,  and  we  think  the  facts  of  the 
ease  justified  the  order  made  by  the  district  court  requir- 
ing the  bank  to  interplead  in  this  action,  and,  without 
quoting  the  evidence  introduced  on  the  hearing  of  the  mo- 
tion to  dismiss  the  bank  from  the  case,  we  think  the  dis- 
trict court  erred  in  making  that  order.  The  insurance 
company  was  entitled  to  an  order  permitting  it  to  pay 
the  fund  in  its  hands  into  the  custody  of  the  court,  and 
upon  so  doing  to  be  dismissed  from  the  case  and  to  be  dis- 
charged of  all  further  liability  for  that  fund,  both  to 
Cummings  and  the  bank;  or  if  it  saw  fit  to  remain  in  the 
case  and  defend  the  action  of  Cummings,  it  was  entitled 
to  an  order  enjoining  the  bank  from  further  prosecuting 
its  scire  faeiiiH  proceeding  pending  in  the  courts  of  Con- 
necticut until  the  final  termination  of  the  action  at  bar. 
The  judgment  of  the  district  court  is  reversed  at  the  cost 
of  the  bank  and  the  cause  remanded  for  further  proceed- 
ing in  accordance  with  this  opinion. 


Reversed  and  remanded. 


John  H.  Jones  v.  John  Wiesen. 

Filed  January  7, 1897.    No.  6963. 

1.  Hegotiable  Instruments:  Bona  Fide  Pubchasebs:  Indorsements. 
Where  the  payee  of  a  negotiable  promissory  note  indorses  and  de- 
Uvers  the  same  to  his  creditor  to  secure  the  payment  of  a  debt 
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owing  to  him,  such  creditor  becomes  an  innocent  holder  of  said 
note  and  acquires  a  lien  thereon  for  the  amount  of  his  debt,  pro- 
vided he  took  it  before  maturity  and  without  notice  of  any  de- 
fenses thereto. 


:  :  .    In  such  case,  if  another  creditor  of  the  payee, 

to  secure  his  debt,  pays  the  claim  of  the  indorsee  and  takes  an  as- 
signment of  the  note,  he  will,  by  such  transaction,  acquire  the 
same  lien  and  title  to  the  note  which  his  indorser  had,  whether 
the  second  creditor  acquired  it  before  or  after  maturity,  and  with 
or  without  knowledge  of  defenses  existing  against  the  note. 


:  :  .  But  one  who  purchases  for  value  a  negoti- 
able note,  either  before  or  after  its  maturity,  and  with  knowledge 
of  a  defense  existing  against  the  same,  is  entitled  to  enforce  the 
collection  of  the  entire  note,  provided  his  assignor  was  an  inno- 
cent purchaser,  before  due,  for  value,  in  the  usual  course  of  busi- 
ness. 


4.  :  :  .    The  purchaser  of  a  negotiable  promissory 

note  at  an  execution  or  attachment  sale  thereof  acquires  thereby 
the  interest  which  the  execution  or  attachment  defendant  had  In 
said  note,  and  occupies  the  same  relation  to  the  maker  of  said  note 
as  he  would  had  said  note  been  indorsed  to  him  without  recourse 
by  the  payee. 

Error  from  the  district  court  of  Cuming  county.  Tried 
below  before  Norris,  J.     Reversed. 

A.  H.  BriggSy  for  plaintiff  in  error. 

T.  M.  Frame,  contra. 

Bagan,  C. 

June  13,  1891,  John  Wiesen  executed  and  delivered 
his  promissory  note  for  $50  to  one  F.  P.  Bellinger,  The 
note  was  payable  to  Bellinger  or  bearer  and  matured  six 
months  after  date.  In  the  district  court  of  Cuming 
county,  John  H.  Jones  sued  John  Wiesen  on  this  note. 
Jones  alleged  that  he  was  the  owner  of  the  note;  that  he 
had  purchased  it  for  value  in  the  ordinary  course  of  busi- 
ness, and  before  its  maturity.  Wiesen  interposed  as  a 
defense  to  the  note  that  it  was  given  to  Bellinger  in  con- 
sideration of  the  latter's  promise  to  furnish  him,  Wiesen, 
<ertain  medicine  and  medical  attendance  within  a  certain 
tliiu*;  that  Bellinger  had  made  default  in  these  promises, 
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and  that  Jones  had  notice  that  the  consideration  for  said 
note  had  failed  at  the  time  he  became  the  holder  thereof. 
A  jury  was  waived  and  the  case  was  tried  by  the  court, 
which  found  that  the  consideration  for  the  note  had 
wholly  failed,  and  that  Jones  was  not  a  bona  fide  holder 
thereof  without  notice,  and  dismissed  his  a(tir)n.  To  re- 
verse this  judgment,  Jones  prosecutes  here  a  petition  in 
error. 

The  record  shows,  without  conflict,  that  Wiesen  gave 
the  note  to  Bellinger  in  consideration  of  the  latter's  prom- 
ise to  furnish  him  certain  medicine  and  medical  attend- 
ance within  a  certain  time,  and  that  he  had  made  default 
in  these  promises;   that  before  this  note  matured  Bel- 
linger borrowed  of  a  bank  at  Dodge,  Nebraska,  the  sum 
of  |4  and  pledged  the  note  to  secure  the  repayment  of  the 
Hum  borrowed;  that  the  bank  took  this  note  without  any 
knowledge  of  the  consideration  for  which  it  was  given; 
that  Jones,  learning  that  the  bank  held  the  note  in  suit, 
to  secure  a  debt  due  to  him  from  Bellinger  paid  to  it  its 
debt  and  the  bank  delivered  the  note  to  him.     Subse- 
quent to  that  time,  Jones  caused  an  execution  or  attach- 
ment to  be  levied  upon  this  note  as  Bellinger's  and  the 
same  to  be  sold,  and  purchased  it  at  the  sale.     The  bank 
having  taken  this  note  as  collateral  security  for  the  loan 
made  by  it  to  Bellinger,  in  good  faith  and  without  notice 
of  Wiesen's  defense  thereto,  became  thereby  a  good-faith 
holder  of  the  note  and  had  a  lien  upon  it  to  secure  the 
repayment  to  it  of  the  ?4  loaned  to  Bellinger,  and  was 
entitled  to  enforce  the  collection  of  the  note  against 
Wiesen  to  the  amount  of  its  lien.     {Hclmer  v.  Commvvc'ml 
Bank,  28  Neb.,  474;  Koehler  v.  Dodge,  31  Neb.,  328;   Hans 
V.  Bank  of  Commerce,  41  Neb.,  754.)     Jones  having  pur- 
chased the  pote  of  the  bank  for  the  amount  of  its  lien 
against  it,  took  the  place  of  the  bank  and  by  such  pur- 
chase became  an  innocent  holder  of  the  note  and  entitled 
to  enforce  its  collection  against  Wiesen  for  the  amount 
which  he  had  paid  the  bank.     The  fact  that  Jones  knew, 
at  the  time  the  bank  sold  him  the  note,  that  the  consid- 
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eration  promised  Wiesen  for  its  execution  had  failed 
did  not  make  Jones  any  the  less  an  innocent  holder  for 
value  before  maturity,  since  one  who  purchases  for  value 
a  negotiable  instrument,  after  its  maturity  or  before, 
with  knowledge  of  a  defense  existing  against  the  same, 
is  entitled  to  enforce  the  collection  of  the  entire  note, 
provided  his  assignor  was  an  innocent  purchaser  before 
due,  for  value,  in  the  ordinary  course  of  business.^  (Koeh- 
ler  V.  DodgCy  31  Neb.,  328;  Butter  field  v.  Ttywn  of  Ontario^ 
32  Fed.  Kep.,  891;  Bodley  v.  Emporia  Nat.  Bank,  16  Pac. 
Rep.  [Kan.],  88.)  This  rule  rests  upon  the  principle  that 
a  second  indorsee  takes  whatever  title  his  indorser  had, 
and  since  his  indorser  was  entitled  to  enforce  the  note 
against  the  maker,  notwithstanding  equities  existing  in 
the  latter's  favor  against  the  original  payee,  the  second 
indorsee  is  entitled  to  the  same  protection. 

In  the  case  at  bar  the  bank  of  Dodge  was  an  innocent 
holder  before  due,  for  value,  in  the  usual  course  of  busi- 
^  ness  of  the  note  in  suit,  and  entitled  to  enforce  its  collec- 
tion to  the  extent  of  the  loan  made  by  it  to  Bellinger, 
and  Jones,  by  paying  Bellinger's  debt  to  the  bank  and 
taking  up  the  note,  took  the  same  title  to  it  that  the  bank 
had.  It  follows  that  Jones  was  entitled  to  recover  upon 
the  note  in  suit  the  amount  of  money  he  paid  to  the  bank. 
Jones,  by  having  this  note  sold  on  execution  or  attach- 
ment, acquired  the  legal  title  thereto,  but  by  that  sale 
he  acquired  only  the  interest  which  Bellinger  had  in  the 
note,  and  this  interest  was  subject  to  the  bank's  lien 
upon  it  for  the  money  loaded  to  Bellinger  and  was  sub- 
ject to  whatever  defense  Wiesen  had  iagainst  the  same. 
In  other  words,  where  one  purchases  a  negotiable  prom- 
issory note  or  other  chattel  at  a  sheriff's  sale  thereof 
under  execution  or  attachment,  such  purchaser  simply 
takes  whatever  interest  the  execution  or  attachment  de- 
fendant had  in  the  note  or  chattel  sold.  But  such  a  pur- 
chaser of  negotiable  paper,  even  before  its  maturity,  is 
not  an  innocent  holder  within  the  meaning  of  the  law. 
The  title  acquired  by  such  a  purchaser  is  precisely  what 
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he  would  have  acquired  to  such  a  note  had  it  been  in- 
dorsed to  him  without  recourse  by  the  payee  thereof.  The 
judgment  of  the  district  court  is  reversed. 


Reversed  and  remanded. 


Sterling  P.  Jamison,  Sheriff,  v.  James  B,  Kent. 

FnjED  Januaby  7, 1897.    No.  6865. 

Ziistraetions:  Repetitions.  It  is  not  error  for  a  district  court  to  re- 
fuse instructions  asked  when  the  propositions  of  law  embraced 
therein  are  included  in  instructionfi  given  by  the  court  on  its  own 
motion. 

Error  from  the  district  court  of  Boyd  county.  Tried 
below  before  Kinkaid,  J.     Affirmed. 

R.  R.  Dickson  and  H.  M.  Uttlei/y  for  plaintifF  in  error. 

John  H.  Mosicr  and  M.  F.  Harrington^  contra. 

Ragan,  C. 

This  is  an  action  of  conversion  brought  in  the  district 
court  of  Boyd  county  by  James  B.  Kent  against  Sterling 
P.  Jamison,  sheriff  of  said  county,  and  the  Ayers,  Weath- 
erwax  &  Beed  Company,  a  mercantile  corporation.  The 
corporation  seized  the  property  sued  for  on  attachment 
as  the  property  of  Mlinar  and  Tazler.  Kent  claimed  the 
property  by  purchase  from  the  attachment  defendants, 
and  the  defense  to  this  action  was  that  the  sale  from  the 
attachment  defendants  to  Kent  was  fraudulent.  Kent 
had  a  verdict  and  judgment  and  the  defendants  below 
prosecute  here  a  petition  in  error. 

1.  The  first  argument  is  that  the  court  erred  in  not 
giving  instructions  numbered  1  and  2  requested  by  the 
plaintifF  in  error.     This  assignment  cannot  be  sustained. 
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for  the  reason  that  every  proposition  of  law  involved  in 
the  instructions  refused  was  embraced  in  other  Inst  rue* 
tions  given  to  the  jury  by  the  district  court  on  its  own 
motion. 

2.  The  second  assignment  of  error  is  that  the  verdict 
is  not  sustained  by  suflBcient  evidence.  We  think  it  is. 
The  judgment  of  the  district  court  is 

Affirmed. 


NoBTHERN  Assurance  Company  of  London  v.  John  R 
Hamilton  et  al. 

Filed  January  7, 1897.    No.  7(MM>. 

Insurance:  Cancellation  by  Agent:  Liability  of  Agent  fob  Pre- 
miums. A  fire  insurance  agent  issued  policies  on  behalf  of  hia 
principal,  the  premium  of  which  amounted  to  %-* — .  Learning 
that  his  agency  was,  or  was  about  to  be.  revoked,  he  canceled  such 
policies  and  issued  in  lieu  thereof  others  on  behalf  of  insurance 
companies  of  which  he  was  also  agent.  He  did  not  cancel  any  of 
said  policies  at  the  request  of  his  principal,  at  the  request  of  the 
insured,  nor  because  an  exigency  had  arisen  which  made  it  neces- 
sary for  him  to  cancel  them  for  the  protection  of  his  principars 
interest.  His  principal  sued  him  for  ihe  premiums  collected  and 
he  interposed  the  cancellation  of  the  policies  as  a  defense.  HHd, 
That  the  defense  was  untenable,  and  that  the  agent  was  liable  for 
the  premiums  of  the  policies  canceled. 

Error  from  the  district  court  of  Douglas  couuty. 
Tried  below  before  Ogden,  J.     Reversed. 

The  facts  are  stated  by  the  commissioner. 

Montgomery  &  Hally  for  plaintiff  in  error: 

The  agent's  action  in  attempting  to  cancel  the  policies 
was  a  flagrant  violation  of  the  duties  he  owed  his  em- 
ployer, and  should  not  be  sanctioned  by  the  courts.  It 
was  entirely  inconsistent  with  tlu*  law  which  governs  the 
relation  of  principal  and  agent.  (Davis  v.  Hamlin^  108 
111.,  39;  Warren  v.  Bnrt^  58  Fed.  Kep.,  101;  AmerUmi  >iie<im 
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Bodcrlns.  Co.  v,  Andersm,  29  N.  E.  Rep.  [N.  Y.],  231;  /?oc*- 
ford  Watch  Co.  v.  Manifold,  36  Neb.,  801;  J  amen  v.  Will- 
icma,  36  Neb.,  869;  Oliver  v.  Laming,  48  Neb.,  338;  Ed- 
manstone  v.  Hartshomj  19  N.  Y.,  9;  Vniicd  States  Fire  & 
Marine  Ins.  Co.  v.  Tardy,  2  Ins.  L.  J.  [Ala.],  672;  Scottish 
Union  d  Nat.  Ins.  Co.  v.  Damjaix,  15  So.  Kep.  [Ala.],  956; 
Frozen  v.  Zimmcr,  90  Hun  [N.  Y.],  103;  Mihcaukee  d  Wyo- 
ming Investment  Co.  v.  Johnston,  35  Neb.,  560;  Ambler  v. 
Phillips,  19  Atl.  Rep.  [Pa.],  71;  Hihbard  v.  Peck,  U  N.  W. 
Rep.  [Wis.],  641;  Globe  Milling  Co.  v.  Minneapolis  Elevator 
Co.,  46  N.  W.  Rep.  [Minn.],  306;  Ulmer  v.  Farnsioorth,  15 
Atl.  Rep.  [Me.],  65;  FarmwoHh  v.  Hcjumer,  1  Allen  [Mass.],. 
494;  Boire  v.  Hyland,  46  N.  W.  Rep.  [Minn.],  142;  Ramn 
r.  Clark,  41  Md.,  158;  Merchants  Ins.  Co.  of  Netrark  v^ 
Prince,  52  N.  W.  Rep.  [Minn.],  131.) 

Joseph  R.  Clarkson,  contra. 

Ragan,  C. 

The  Northern  Assurance  Company  of  London  (herein- 
after called  the  company)  brought  this  suit  in  the  district 
court  of  Douglas  county  against  John  R.  Hamilton  and 
the  sureties  on  his  bond,  as  the  company's  agent,  to  re- 
cover a  sum  of  money  which  the  company  alleged  Hamil- 
ton had  collected  as  premiums  for  insurance  risks  placed 
by  him  and  not  accounted  for.  The  defense  of  Hamilton,^ 
so  far  as  the  same  need  be  noticed,  was  that  he  had  liqui- 
dated the  sum  sued  for  by  canceling  policies  issued  by 
him  as  agent  of  the  company,  the  premiums  for  which 
I>olicies  equaled  the  sum  sued  for,  and  that  he  made 
Kuc-h  cancellations  in  pursuance  of  a  usage  and  custom 
existing  among  insurance  men  in  the  city  of  Omaha, 
where  he  resided,  and  in  other  parts  of  the  United  States^ 
Hamilton  had  a  verdict  and  judgment  and  the  company 
brings  the  case  here  for  review  on  error. 

There  is  little  or  no  conflict  in  the  evidence,  which 
shows  that  the  company  appointed  Hamilton  its  agent 
in  August,  1891,  to  solicit  and  write  insurance  for  it  in 
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Omaha  and  vicinity;  to  collect  the  premiums  paid;  to 
tiansact  generally  on  its  behalf  the  business  of  a  local 
insurance  agent;  that  it  revoked  his  agency  on  the  25th 
of  November,  1891,  and  that  he  owes  the  company  the 
sum  sued  for  unless  he  has  liquidated  it  by  canceling  its 
policies  as  pleaded  by  him.  Hamilton's  method  of  liqui- 
dating the  debt  sued  for  by  canceling  its  policies  may  be 
illustrated  thus:  On  behalf  of  the  company,  Hamilton  is- 
sues policies  to  A,  B,  and  C,  the  premiums  for  which 
amount  to  |],000.  Deducting  Hamilton's  commissions, 
there  remain  in  his  hands  f  700  premiums  belonging  to 
the  company.  He  remits  to  the  company  |300  of  this 
sum.  He  then  learns  that  his  agency  has  been,  or  is 
about  to  be,  revoked,  and  without  the  request  of  the  in- 
sured he  cancels  the  policies  issued  to  A,  B,  and  C,  and 
instead  of  refunding  to  them  the  premiums  they  had 
paid  he  places  their  risks  in  other  insurance  companies, 
of  which  he  is  also  agent,  and  wlien  sued  for  the  |400 
he  sets  up  as  a  defense,  the  cancellation  of  the  policies 
of  A,  B,  and  C.  This  is  a  novel  way  of  paying  a  debt. 
The.  company  made  Hamilton  its  agent  for  the  purpose 
of  building  up  and  extending  its  business,  and  for  the 
purpose  of  taking  insurance  risks,  not  for  the  purpose  of 
destroying  it;  and  the  law  required  of  Hamilton  that,  as 
the  company's  agent,  he  should  act  in  good  faith  with  it 
and  do  what  he  could  to  extend  its  business.  We  do  not 
say  that  an  agent  of  an  insurance  company  may  never 
cancel  a  risk  issued  by  him  on  bohalf  of  his  principal,  but 
we  do  say  that  he  has  no  right  to  cancel  such  a  risk  with- 
out the  request  of  his  principal  or  the  request  of  the  in- 
sured, unless  an  exigency  has  arisen  Avhich  makes  it  his 
duty  to  cancel  tlie  risk  in  order  to  subserve  the  interests 
of  liis  principal;  we  do  say  that  he  has  no  right  to  cancel 
a  risk  solely  for  the  purpose  of  furthering  his  own  ends, 
and  in  his  own  interest  and  against  his  principal's  In- 
tercast. Hamilton  did  not  cancel  these  risks  at  the  re- 
qu<»st  of  his  principal,  nor  at  the  request  of  the  insured, 
nor  did  he  cancel  them  because  an  exigency  had  arisen 
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which  made  it  necessary  for  him  to  cancel  them  in  order 
to  protect  his  principal's  interest  He  canceled  them 
solely  because  he  knew  that  his  agency  was  revoked,  or 
was  about  to  be  revoked,  and  for  the  purpose  of  having 
these  risks  carried  by  companies  for  whom  he  was  agent. 
In  doing  this  he  was  working  against  the  interest  of  his 
principal. 

Ciounsel  for  the  insurance  company  have  furnished  us 
a  brief  and  cited  numerous  authorities  to  show  that  Ham- 
ilton's conduct  in  this  case  was  indefensible.  We  have 
no  doubt  the  authorities  sustain  counsels  view;  we  have 
not  examined  them;  no  authorities  are  necessary.  On 
the  broad  principles  of  common  sense  and  fair  dealings, 
Hamilton  cannot  be  allowed  to  liquidate  his  debt  to  the 
company  in  the  manner  attempted  in  this  case.  No  evi- 
dence was  introduced  on  the  trial  to  sustain  the  plea  of 
Hamilton  that  he  made  these  cancellations  in  pursuance 
of  a  custom,  and  it  is  not  suggested,  either  by  pleading  or 
evidence,  that  he  canceled  these  risks  in  good  faith  for 
the  purpose  of  protecting  his  principal,  or  that  he  did 
so  at  the  request  of  either  his  principal  or  the  insured. 
Nor  can  the  judgment  be  sustained  upon  the  ground  of 
a  ratification  of  Hamilton's  acts  by  the  company.  The 
judgment  is  wrong.  It  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


GuRDON  W.  WattlEvS,  appellee,  v.  South  Omaha  Iob 
&  Coal  Company,  appellant. 

Filed  Jawuaby*  7, 1897.    No.  fclO. 

1.  Xiandlord  and  Tenant:  Revairs.  An  express  agreement  of  a  lessee 
to  keep  in  good  repair  leased  premises,  and  at  the  end  of  the  expi- 
ration of  the  term  surrender  their  possession  in  as  good  condition 
as  they  were  when  he  entered,  natural  decay,  wear  and  tear  ex- 
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oepted,  is  not,  and  does  not  include,  a  covenant  to  rebuild  build* 
in£^  destroyed  without  his  fault 


:  .    If  such  was  the  common  law  rule  of  construction  of 

such  a  covenant,  it  is  not  in  force  in  this  state. 

:  :  Rent.    Where  a  substantial  portion  of  leased  prem- 


ises is  destroyed  without  the  fault  of  the  lessee,  he  is  entitled  to 
ah  apportionment  of  the  rent  covenanted  to  be  paid  and  accruing 
thereafter,  in  the  absence  of  an  express  assumption  by  him  of  the 
risk  of  such  destruction. 

:  :   ,    The  common  law  rule  of  construction  of 


such  a  covenant  is  not  in  force  in  this  state. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Keysob,  J.     Reversed. 

The  facts  are  stated  by  the  commissioner. 

Charles  Offutt^  for  appellant: 

Appellant  is  not  required  to  reconstruct  the  buildings 
destroyed  by  the  hurricane  August  22,  1896.  (Taylor, 
Landlord  &  Tenant  [7th  ed.],  sec.  358;  Whiiaker  v.  Hawleyy 
25  Kan.,  692;  Pollard  v.  Shaaffer,  1  Dal.  [Pa.],  210;  12 
Am.  &  Eng.  Ency.  Law,  721;  Wanier  v.  Hitch  inSy  5  Barb. 
[N.  Y.],  666;  Lerey  v.  Dyess^  51  Miss.,  501;  Miller  v.  MorriSy 
55  Tex.,  412;  Wainscott  v.  /S'/7rc7\s,  13  Ind.,  500;  Warren  v. 
Wagnery  75  Ala.,  188;  Maygort  v.  llan^hargery  8  Leigh 
[Va.],  536;  Lister  v.  Laney  L.  K.,  2  Q.  B.  Div.  [Eng.],  212; 
Hotceth  V.  AndersoHy  25  Tex.,  557;  3'are  v.  Berry y  22  Ala., 
382;  Halloicay  v.  Lacyy  4  Humph.  [Tenn.],  4(58.) 

Appellee  Wattles  is  compelled  to  reconstruct  the  build- 
ings as  a  condition  precedent  to  his  right  to  collect  all  the 
rent  stipulated  in  the  lease  after  August  22,  1896.  (Brooks 
V.  Hiatty  13  Xeb.,  503;  Lanning  v.  BitrnSj  36  Neb.,  236; 
Whitaker  i\  Hawleyy  25  Kan.,  687.) 

'  In  the  event  of  appellee's  failure  to  rebuild  after  rea- 
sonable demand,  appellant  can  require  an  apportionment 
of  the  rent  from  the  date  the  buildings  were  destroyed 
to  the  expiration  of  the  lease.  (Taylor,  Landlord  &  Ten- 
ant [7th  ed.],  sec.  520;  \\'hitaker  v.  HaicUyy  25  Kan.,  692; 
PoUard  r.  f^haafrr,  1  Dal.  [Pa.],  215;  Pipley  v.  Wightfmn, 
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4  McCord  [S.  Car.],  447;  Coogan  v.  Parker,  2  S.  Car.,  25:^; 
Doe  r.  Burt  J  1  Term  R.  [Eng.],  701;  Richard  Le  Tavenor^s 
Case,  1  Dyer  [Eng.],  56a;  Brmcn  r.  Quilter,  Amb.  [Eng.], 
619;  Cutter  r.  Powell,  6  Term  K.  [Eng.],  320.) 

Janus  H,  Macomher,  contra: 

Appellant  is  bound  to  repair  the  buildings  before  the 
termination  of  the  term  of  the  lease.  (12  Am.  &  Eng. 
Ency.  Law,  721;  Polack  v.  Pioche,  35  Cal.,  416,  95  Am.  Dee., 
121,  and  note;  Blount  v.  City  of  Janesville,  31  Wis.,  654; 
Columbus  V.  Watsoti,  26  Ind.,  52;  Fisher  v.  Millikeyu,  8 
Pa.  St.,  Ill;  Workman  v.  Mifflin,  30  Pa.  St.,  ate9;  United 
States  V.  Bostirick,  94  U.  S.,  53;  1  Wood,  Landlord  &  Ten- 
ant, sec,  373;  1  Taylor,  Landlord  &  Tenant,  sec.  357;  1 
Washburn,  Real  Property  [4th  ed.],  535;  2  Kerr,  Real 
Property,  sees.  1232, 1233;  Kling  v.  Dress,  5  Robt.  [N.  Y.], 
521;  Stultz  r.  Locke,  47  Md.,  562;  Oluck  v.  Mayor  of  Balti- 
more,  81  Md.,  315.)  * 

The  rent  stipulated  in  the  lease  must  be  paid  as  if  the 
buildings  had  remained  intact.  {Minneapolis  Co-Operative 
Co.  V.  Williamsofi,  38  Am.  St.  Rep.  [Minn.],  482;  Fowler  v. 
Payne,  49  Miss.,  32;  Hai^ingtm  v.  Watson,  11  Ore.,  143; 
Womack  v.  MvQuarry,  28  Ind.,  103;  Chamberlain  v.  Godfrey, 
50  Ala.,  533;  Buerger  v.  Boyd,  25  Ark.,  441;  Harris  v. 
Heackman,  62  la.,  411,  12  Am.  &  Eng,  Ency.  Law,  741, 
and  cases  cited;  Stnbbings  v.  Evanston,  136  111.,  37;  Parks 
V.  City  of  Boston,  15  Pick.  [Mass.],  198;  Foot  v.  City  of 
Cincinn<iti,  11  O.,  408;  Turner  v.  Townsend,  42  Neb.,  376; 
Smith  V.  Ken',  108  N.  Y.,  31;  Sali^sbury  v.  Shirley,  66  Cal., 
223;  Lodge  v.  White,  30  O.  St.,  569;  Hicks  v.  Martin,  25 
Mo.  App.,  359;  McMillan  v.  Solomon,  42  Ala.,  356;  Cham- 
herlain  v.  Godfrey,  50  Ala.,  530;  KeiT  v.  Merchants  Exchange, 
3  Edw.  Ch.  [N.  Y.],  315;  Wintan  v.  Cornish,  5  O.,  477;  Beham 
V.  Ghio,  75  Tex.,  87;  Hilliard  v.  Gas  Coal  Co.,  41  O.  St.,  662; 
(J-raves  r.  Berdan,  26  N.  Y.,  498;  Stockuell  v.  Hunter,  11 
Met.  [Mass.],  448;  Smith  v.  McLean,  123  111.,  210;  Whitaker 
V.  Hatoley,  25  Ean.,  674.) 
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Ragan,  C. 

On  the  1st  day  of  November,  1894,  Gurdon  W.  Wattles 
and  F.  L.  Cotton  entered  into  an  agreement  in  writing  in 
and  by  which  Wattles  leased  to  Cotton  for  five  years  from 
said  date  the  east  one-half  of  the  southwest  quarter  of  the 
northwest  quarter  of  section  1,  township  15  north  and 
range  thirteen  (13)  west  of  the  6th  P,  M.,  "together  with 
the  buildings  situated  thereon."  A  rent  of  f  6,000  was 
reserved,  payable  in  60  installments  of  f  100  each.  The 
first  installment  was  paid  at  the  date  of  the  execution  of 
the  lease  and  one  installment  fell  due  on  the  first  day  of 
each  month  thereafter.  In  the  lease.  Cotton  covenanted 
as  follows:  "That  at  the  expiration  of  the  term  above 
granted  *  *  *  he  will  quietly  and  peaceably  yield 
up  possession  of  said  premises  *  *  *  in  as  good  con- 
dition as  the  same  were  when  entered  upon,  ordinary 
wear  or  damage  by  fire  excepted.  *  *  *  It  is  under- 
stood and  agreed  that  the  buildings  on  the  above  de- 
scribed property  have  been  placed  in  good  repair  by  [the 
lessor]  and  shall  be  kept  in  the  same  condition  by  [the 
lessee]  during  the  term  of  this  lease,  natural  decay  and 
wear  and  tear  excepted."  Cotton  assigned  his  interest 
in  this  lease  to  the  South  Omaha  Ice  &  Coal  Company, 
hereinafter  called  lessee,  which  took  possession  of  the 
leased  premises  and  began  using  the  same  for  the  pur- 
poses for  which  they  were  leased;  that  is  to  say,  for  har- 
vesting ice  formed  on  the  waters  on  said  leased  lands  and 
storing  such  ice  in  the  buildings  thereon.  The  rent  re- 
served was  paid  up  to  the  1st  day  of  September,1896.  On 
the  22d  day  of  August  of  said  year  the  buildings  on  the 
leased  premises  "were  destroyed  and  rendered  entirely 
valueless  by  a  violent  wind  storm  or  hurricane."  Not- 
withstanding the  destruction  of  the  ice  houses,  the  lessor 
claimed  that  he  was  entitled  to  collect  the  rent  reserved 
in  the  lease  accruing  subsequent  to  the  destruction  of  the 
buildings;  that  he  was  under  no  obligation  to  rebuild  the 
destroyed  ice  houses,  but  that  the  lessee  was  bound  to  re- 
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build  the  same.  The  lessee  denied  that  he  was  bound  to 
rebuild  the  destroyed  ice  houses  and  insisted  that  he  was 
entitled  to  an  apportionment  of  the  rent  reserved  until 
such  time  as  the  lessor  should  rebuild  the  houses  de- 
stroyed. The  parties  made  up  an  agreed  case  under  the 
provisions  of  sections  567,  568,  569  of  the  Code  of  Civil 
Procedure  and  submitted  it  to  the  district  court  of  Doug- 
las county.  The  parties  filed  in  the  agreed  case  in  the 
district  court  a  stipulation  of  the  facts.  This  stipulation 
recited  the  execution  of  the  lease  between  Wattles  and 
Cotton;  the  assignment  of  his  interest  in  the  lease  by 
Cotton  to  the  South  Omaha  Ice  &  Coal  Company;  the 
covenants  in  the  lease  already  mentioned;  the  taking 
possession  of  the  leased  premises  by  the  lessee;  the 
payment  of  the  rent  to  September,  1896,  and  the  destruc- 
tion of  the  ice  hous<?s  by  a  hun-icane.  The  stipulation 
further  recited  that  the  premises  had  been  leased  for  the 
sole  and  exclusive  purposes  of  gathering  ice  formed  on  the 
waters  on  said  lands  and  storing  such  ice  in  the  buildings 
situate  thereon;  that  15  acres  of  the  demised  land  were 
covered  with  water  from  which  in  the  winter  ice  was 
gathered  for  storage;  that  the  destroyed  buildings  were 
6  in  number,  built  together,  each  100  feet  long  and  20  feet 
in  width,  and  had  a  storage  capacity  for  ice  of  from  8,000 
to  10,000  tons;  that  there  were  no  other  buildings  or  im- 
provements of  any  kind  on  the  leased  premises  at  the 
time  they  were  leased  or  since;  that  the  fair  rental  value 
of  the  entire  premises  was  $1,200  per  year,  and  that  the 
fair  rental  value  of  the  premises  since  the  destruction  of 
the  ice  houses,  or  without  them,  was  $600  per  year.  The 
district  court  was  of  opinion  that  the  agreements  and 
promises  made  in  the  lease  by  the  lessee  amounted  to  a 
covenant  cm  his  pail  to  rebuild  the  destroyed  ice  houses 
and  that  he  was  Jiable  for  all  the  rent  reserved  in  the 
leaKe  and  entered  a  decree  accordingly.  The  lessee  has 
api>ealed. 

Tliis  case  should  be  treated  in  all  respects  as  though 
it  was  an  ordinary  action  at  law  by  the  lessor  to  recover 
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the  rent  reserved  in  the  lease  and  that  the  lessee  had  in- 
terposed as  a  defense  the  destruction,  without  his  fault  or 
the  fault  of  the  lessor,  of  a  substantial  part  of  the  leased 
premises,  and  invoked  in  his  answer,  bj-  way  of  a  cross- 
petition,  the  eciuitable  power  of  the  couil  for  an  appor- 
tionment of  the  rent 

1.  The  lessee  cove^nanted  to  keep  in  repair  the  leased 
pi-emises  and  at  the  expiration  of  the  term  surrender 
them  in  as  good  condition  as  they  were  when  he  entered, 
ordinary  wear  and  tear  and  natural  decay  excepted* 
Does  this  covenant  include  a  promise  by  the  lessee  to  re- 
store the  buildings  destroyed  without  his  fault?  That  it 
does  is  the  first  argument  urged  in  support  of  the  decree. 
It  is  insisted  that  such  was  the  rule  of  construction  ap- 
plied to  such  a  covenant  at  common  law. 

The  earliest  American  case  which  we  have  been  able 
to  find,  which  supports  the  contention  under  considera- 
tion, is  Phillips  V,  StcvenSj  16  Mass.,  237,  decided  in  1819. 
The  lessee  covenanted  that  he  "would  keep  in  repair,  sup- 
port and  maintain  all  and  singular  the  fences  and  build- 
ings, saving  and  excepting  the  natural  decay  of  the  same, 
as  should  be  needful,  at  his  own  proper  cost  and  charge; 
and  at  the  end  of  said  term  ♦  *  *  would  quietly 
leave,  surrender,  and  yield  up  the  premises  in  as  good 
condition  as  the  same  were  in"  at  the  date  of  his  lease. 
The  buildings  on  the  leased  premises  were  destroyed  by 
tire  without  the  fault  of  the  lessee,  and  the  supreme  court 
of  Massachusetts,  in  construing  the  covenant  in  the  lease, 
held  it  to  be  a  contract  binding  the  lessee  to  rebuild  the 
burned  buildings. 

In  licach  v,  Cruin^  2  N.  Y.,  87,  the  lease  provided  that 
the  lessor  should,  at  his  own  cost,  erect  a  gate  at  the 
tenninus  of  a  road  on  the  leased  premises  and  keep,  the 
gate  there  during  his  pleas-ure,  an(J  that  all  repairs 
necessary  to  be  made  to  said  gate  were  to  be  made  by  the 
h^ssee.  Some  person  unknown,  but  without  the  fault  of 
the  lessee,  removed  the  gate,  and  the  court  of  appeals  of 
X(  >v  York  held  that  the  covc^nant  of  the  lessee  to  repair 
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tin-  <j:ate  included  a  contract  on  his  part  to  repla(*e  it  with 
a  neAv  one. 

In  Pohiek  i\  I^iorhc,  35  CaL,  41(),  it  seems  that  the  lease 
contained  the  usual  covenant  of  the  lessee  to  repair  and 
ke<  p  in  repair  the  demised  premises.  The  buildin;j^s  on 
the  leased  land  were  destroyed  by  the  breaking  of  the 
embankment  of  a  reservoir,  and  this  was  caused  by  the 
act  of  someone,  but  not  by  any  fault  of  the  lessee.  The 
court  held  that  the  covenant  of  the  lessee  to  repair  bound 
him  to  restore  or  rebuild  the  destroyed  buildings;  and 
the  court  declared  that  such  had  been  the  settled  rule  of 
construction  of  su<-h  a  covenant  since  the  time  of  Edward 
III. 

In  Ely  t\  EUj^  80  111.,  532,  the  lessee  covenanted  that  he 
had  received  the  leased  premises  in  good  order  and  con- 
dition, and  that  he  would  keep  them  in  repair  at  his  own 
<»xpense,  and  that  at  the  end  of  the  term  he  would  deliver 
the  same  up  to  his  lessor  in  as  good  order  and  condition 
as  when  they  were  entered  upon.  The  buildings  upon 
the  leased  premises  were  wholly  destroyed  by  fire  with- 
out the  fault  of  the  lessee,  and  the  supreme  court  of  Illi- 
nois held  that  the  legal  effect  of  the  covenant  of  the  lessee 
to  keep  the  demised  buildings  in  repair,  etc.,  was  that  in 
case  the  buildings  burned  he  would  rebuild  the  same. 

In  David  v.  Ryan,  47  la.,  fi42,  the  lessee  covenanted  that 
she  would  keep  the  leased  premises  in  a  good  state  of 
repair.  They  were  destroyed  by  fire  and  the  court  held 
that  the  covenant  of  the  lessee  bound  her  to  restore  the 
buildings. 

In  1  Taylor,  Landlord  &  Tenant  [8th  ed.],  sec.  357,  the 
rule  is  stated  as  follows:  "When  a  tenant  is  under  an 
express  covenant  to  repair  the  premises,  he  is  liable  to 
make  good  all  loss  and  damage  which  they  may  sustain, 
and  must  even  rebuild  in  case  of  casualty  by  fire  or  other- 
wise/' 

In  12  Am.  &  Eng.  Ency.  of  Law,  p.  721,  the  authorities 
in  support  of  the  rule  under  consideration  are  collated 
and  the  rule  is  thus  stated:  "The  alteration  in  the  ten- 
21 
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ant's  liability  for  repairs,  produced  by  his  executing  a 
lease  in  which  he  makes  an  express  covenant  to  repair, 
is  so  marked  that  he  becomes  liable  to  make  good  all 
loss  and  damage  the  premises  may  sustain,  and  must 
even  rebuild  in  case  of  casualty  bj-  fire  or  otherwise." 

Among  the  cases  cited  in  the  Encyclopedia  of  Law 
and  by  Taylor  is  the  case  of  Phillips  v.  *S7crc/j.v,  supra,  and 
that  case  seems  to  have  been  relied  upon  in  the  cases 
cited  by  us  from  New  York,  Illinois,  California,  and  Iowa. 
The  court  in  Phillips  v.  Stevens  based  its  decision  upon  the 
l)rinciple  that  when  one  "by  his  own  contract  *  *  ♦ 
creates  a  duty  or  charge  upon  himself  he  is  bound  to 
make  it  good  notwithstanding  any  accident  by  inevitable 
necessity,  because  he  might  have  provided  against  it  by 
his  contract;"  and  this  is  the  principle  upon  which  the 
cases  from  Illinois,  Iowa,  California,  and  New  York  men- 
tioned above  were  decided. 

No  one  can  find  fault  with  the  principle  that  a  man 
should  be  compelled  to  perform  what  he  has  promiscHl; 
but,  with  all  due  respect  to  the  supreme  court  of  Massa- 
chusetts, it  seems  to  us  that  the  court  ignored  the  entire 
issue.  The  question  there  w^as  not  whether  the  lessee 
was  obliged  to  perform  a  covenant  he  had  made,  but  the 
question  was  what  covenant  he  had  made;  that  is, 
whether  his  covenant  to  repair  and  keep  in  repair  the 
demised  premises  included  within  it  a  contract  on  his 
part  to  rebuild  the  buildings  on  the  leased  premises  if 
they  should  be  destroyed.  But  in  that  case,  as  in  the 
other  cases  cited,  and  in  every  case  that  we  have  been 
able  to  find  which  supports  the  contention  of  the  appellee 
here,  it  was  taken  for  granted  that  the  rule  at  common 
law  was  that  a  covenant  by  a  lessee  to  repair  was  equiva- 
lent to  and  involved  a  covenant  to  rebuild.  Assuming, 
however,  that  such  was  and  is  the  rule  of  construction  at 
common  law,  are  we  bound  by  that  rule? 

Section  1,  chapter  15,  Compiled  Statutes  of  this  state, 
provides  that  so  much  of  the  common  law  of  England 
as  is  applicable  and  not  inconsistent  with  any  law  passed 
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or  to  be  passed  by  the  legislature  of  this  state,  is  adopted 
and  declared  to  be  law  within  the  state.  Section  53, 
chapter  73,  Compiled  Statutes,  provides  that  "in  the  con- 
struction of  every  instrument  creating  or  conveying,  or 
authorizing  or  requiring  the  creation  or  conveyance  of 
any  real  estate,  or  interest  therein,  it  shall  be  the  duty  of 
the  courts  of  justice  to  carry  into  effect  the  true  interest 
of  the  parties,  so  far  as  such  intent  can  be  coUcctiul  from 
the  whole  instrument,  and  so  far  as  such  intent  is  consist- 
ent with  the  rules  of  law."  If,  then,  the  rule  at  common 
law  is  as  is  contended  by  the  appellee,  it  is  at  most  but  a 
rule  of  construction,  and  we  are  not  bound  to  apply  that 
rule  of  construction  to  a  real  estate  contract  if  to  do  so 
would  result  in  giving  to  the  contract  an  effect  not  within 
the  contemplation  or  intention  of  the  parties  at  the  time 
it  was  made.  We  do  not  know  why  a  lease  for  real  estate 
should  not  be  construed  as  any  other  contract, — why  we 
should  not  apply  to  it  the  test  universal  among  all  civil- 
ized peoples,  namely,  to  look  to  the  subject-matter  of  the 
contract,  the  language  of  the  parties,  and  ascertain,  if  we 
can,  what  was  their  intention;  on  what  proposition  did 
the  minds  of  the  contracting  parties  meet;  what  did  they 
consciously  consent  to.  If  we  apply  this  rule  of  construc- 
tion to  the  contract  under  consideration  we  have  for  sub- 
ject-matter of  the  contract  a  small  tract  of  land,  fifteen 
acres  of  which  was  covered  with  water.  From  this  water 
ice  could  be  harvested  in  the  winter  season,  and  stored  in 
buildings  then  standing  upon  the  leased  premises.  The 
lessee  accepted  his  lease  and  entered  upon  these  premises 
to  use  them  solely  for  the  purposes  of  harvesting  and  stor- 
ing ice.  When  he  did  so  he  stipulated  that  the  leased 
premises  were  in  good  repair,  in  good  condition,  and  he 
promised  that  he  would  keep  them  in  good  repair  and 
at  the  expiration  of  his  lease  so  surrender  them.  What 
did  the  parties  to  this  contract  understand  and  intend 
by  the  terms  "repair**  and  "keep  in  repair"?  These  words 
"repair**  and  "keep  in  repair"  are  not  technical  words, 
nor  should  they  be  given  a  technical  or  strained  interpret. 
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tation.  They  should  receive  their  ordinary  interpreta- 
tion. To  repair,  as  it  is  ordinarily  used,  means  to  amend, 
not  to  make  a  new  thing,  but  to  refit,  to  make  good  or 
1  ♦  store  an  existing  thing.  (See  Todd  r.  Jnhahitaiits  of 
Roxclqi,  8  Allen  [ilass.],  51;  Stevens  v.  Milnor,  24  N.  J.  Eq., 
858.)  When  we  speak  of  repairing  a  thing,  the  very  ex- 
prefc-'sion  presupposes  something  in  existence  to  be  re- 
paired. If  a  carpent(»r  contracts  to  repair  a  house,  or  a 
mason  a  chimney,  the  ordinary  construction  of  these 
contracts  would  not  be  that  these  parties  had  agreed  to 
build  a  new  house  or  a  new  chimney.  If  the  construction 
of  the  lessee's  covenant  contended  for  by  the  appellee  here 
be  correct,  then  had  this  entire  tract  of  land  and  its  build- 
ings been  swept  away  by  a  flood  of  the  Alissouri  river, 
the  lessee  would  be  liable  for  their  value  to  the  lessor. 
Before  we  can  say  that  a  lessee  assumed  the  liability  of 
any  such  a  contingency  as  that  supposed,  we  must  find 
his  assumption  of  such  a  risk  in  the  clear  and  express 
language  of  his  contract. 

In  Follard  r.  Shaffer,  1  Dall.  [U.  S.],  210,  the  lessee  cov- 
enanted to  pay  rent  and  deliver  up  the  premises  in  good 
repair.  The  lessor  sued  for  a  failure  of  the  covenant  to 
kee|)  in  good  repair.  The  lessee  pleaded  that  an  alien 
enemy — tlu»  British  army — invaded  the  city  of  Philadel- 
phia, took  possession  of  the  leased  premises,  and  com- 
mitted the  destruction  made  the  subject  of  the  lessor's 
action.  The  question  was  whether  the  special  matter 
pleaded  was  a  defense.  The  supreme  court  of  Pennsyl- 
vania held  that  it  was.  In  that  case,  as  in  the  case  at 
bar,  it  was  insisted  that  the  covenant  of  the  lessee  to 
keep  the  demised  premises  in  repair  bound  him  to  restore 
the  buildings  if  destroyed.  The  co)irt  said:  "I  am  of 
opinion  that  the  defendant  is  excused  from  his  covenant 
to  deliver  up  the  premises  in  good  repair:  (1)  Because  a 
(•ovenant  to  do  this  against  an  act  of  (lod  or  an  enemy 
ought  to  be  special  and  express,  and  so  clear  that  no  other 
meaning  could  be  put  upon  it;  (2)  because  the  defendant 
had  no  consideration,  no  premium  for  this  risk,  and  it 
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was  not  in  the  contemplation  of  either  party.  *  ♦  * 
Suppose  when  the  lease  was  executed  that  the  lessee  had 
been  asked,  *Is  it  your  meaning  that  in  case  the  buildings 
shall  be  destroyed  by  an  act  of  God  or  public  enemies  you 
are  to  rebuild  or  repair  them?'  His  answer  would  have 
been,  unquestionably,  ^No,  I  never  entertained  such  an 
idea.'  Should  the  like  question  have  been  put  to  the 
lessor,  his  answer  would  certainly  ha;ve  been  'No,  I  did 
not  expect  anything  so  unreasonable.'  " 

In  Lei^  r.  Dyesn^  51  Miss.,  501,  it  was  held  that  in  the 
absence  of  covenants  by  the  lessee  amounting  to  express 
covenants  to  rebuild  structures  destroyed  by  casualty, 
or  by  proof  of  negligence  by  the  lessee,  the  loss  is  on  the 
landlord. 

In  Warrvn  v.  Wagner^  75  Ala.,  188,  the  lessee  covenanted 
that  at  the  expiration  of  the  lease  he  would  surrender 
the  premises  in  as  good  order  and  condition  as  they  were 
when  he  accepted  them,  usual  wear  and  tear  excepted, 
and  it  was  held  that  this  covenant  did  not  include  an 
agreement  on  the  part  of  the  lessee  to  rebuild  the  struc- 
tures on  the  prcMnises  destroyed  by  fire.  To  the  same 
effect  see  Hoinfh  i\  Anderson^  25  Tex.,  557.  In  that  case 
the  court  said:  "Leases  are  construed  like  other  written 
agreements,  so  as  to  give  effect  to  the  iutcnition  of  the 
parties."  To  the  same  effect  Wanicr  v.  IliU-hlus^  5  Barb. 
[N.  Y.],  666.  In  that  case  the  covenant  of  the  lessee 
was  to  surrender  possession  of  the  leased  premises  at 
the  expiration  of  the  term  in  the  same  condition  they 
were  in  at  the  commencement  of  the  lease,  natural  wear 
and  tear  excepted.  The  leased  buildings  were  destroyed 
by  fire  and  it  w^as  insisted  in  behalf  of  the  lessor  that  the 
covenants  of  the  lessee  included  a  covenant  to  rebuild. 
But  the  court  said  that  in  order  to  hold  the  lessee  liable 
for  the  value  of  the  destroyed  buildings  he  must  have 
expressly  agreed  to  rebuild  them  or  restore  them. 

In  Wainscott  v.  Silvers^  13  Ind.,  497,  the  covenant  of  the 
lessee  was,  at  the  expiration  of  the  term,  to  surrender* 
the  leased  premises  in  as  good  condition  as  wln^n  they 
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were  received.  The  court  said:  "The  law  as  between 
landlord  and  tenant  we  understand  to  be  that  the  tenant 
is  not  responsible  for  buildings  accidentally  burned  down 
during  his  tenancy,  unless  he  has  expressly  covenanted  or 
agreed  to  repair.  It  is  not  sufficient  to  charge  him  that  he 
agreed  *  *  *  to  surrender  the  premises  at  the  end 
of  his  term  in  the  same  repair  or  condition  they  were  in 
at  the  time  of  the  contract.'' 

We  reach  the  conclusion  that  an  express  agreement  of 
a  lessee  to  keep  in  good  repair  leased  premises,  and  at 
the  expiration  of  the  term  surrender  their  possession  in 
as  good  condition  as  they  were  when  he  entered,  natural 
decay,  wear,  and  tear  excepted,  is  not,  and  does  not  in- 
clude, a  covenant  to  rebuild  buildings  destroyed  without 
his  fault. 

2.  The  lessor  in  this  case  is  under  no  obligation  to  re- 
build the  destroyed  buildings  during  the  term,  for  the 
simple  reason  that  he  has  not  contracted  so  to  do.  {Turner 
V.  Townsend,  42  Neb.,  376.) 

3.  By  the  lease  under  consideration  the  premises  were 
let  to  the  lessee  for  a  specified  term,  in  consideration  of 
which  he  covenanted  to  pay  to  the  lessor  a  specific  sum 
as  rent,  payable  in  installments  on  certain  dates  during 
the  term.  The  lease  contained  no  provision  binding  the 
lessor  to  rebuild.  The  lease  contained  no  provision  for 
any  abatement  of  the  rent  promised,  for  any  reason  what- 
soever. The  question  presented  is:  A  substantial  part 
of  the  leased  premises  having  been  destroyed  without  the 
fault  of  either  lessor  or  lessee,  is  the  latter  entitled  to  an 
apportionment  of  the  rent  accruing  thereafter?  The  com- 
mon law  construction  of  such  a  covenant  as  this  would 
not  relieve  the  tenant  from  payment  of  the  entire  rent 
reserved.  The  old  English  case  of  Paradine  t\  Jane^  Aleyn 
[Eng.],  26,  was  a  suit  on  a  covenant  to  pay  rent  The 
lessee  defended  the  action  on  the  ground  that  during  the 
civil  wars  of  England  Prince  Rupert,  an  alien  born,  with 
a  hostile  army,  had  driven  him  out  of  possession  of  the 
premises.    But  the  court  decided  that  although  the  whole 
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army  had  been  alien  born  enemies,  the  lessee  was  still 
bound  to  pay  the  entire  rent  reserved,  because  he  had  ex- 
l)iessly  covenanted  so  to  do.  This  construction  of  the 
covenant  to  pay  rent  has  been  very  generally  followed 
in  the  United  States.  (See  the  rule  stated  and  the  au- 
thorities collated  in  12  Am.  &  Eng.  Ency.  of  Law,  p.  741.) 
In  1787  the  question  was  presented  to  the  supreme  court 
of  Pennsylvania  in  Pollard  v.  tihaffcry  1  Dall.  [U.  S.],  210. 
In  that  case  the  lessee  defended  against  an  action  for 
rent  upon  the  ground  that  he  bad  been  deprived  of  the 
use  of  the  premises  by  an  alien  enemy,  namely,  the  Brit- 
ish army.  But  the  court  followed  the  common  law  rule 
announced  in  Paradine  v.  Jane,  supra,  and  held  the  lessee 
liable  for  the  entire  rent  reserved.  The  principle  upon 
which  the  c(mrt  based  its  dc  rision  was  (1)  that  i\\^  cove- 
nant to  pay  the  rent  was  express,  and  (2)  that  since,  by 
the  lease,  the  lessee  was  to  have  the  advantage  of  casual 
profits  of  the  leased  premises,  he  should  run  the  hazard 
of  casual  losses  during  the  term.  The  question  was  pre- 
sented to  the  supreme  court  of  Massachusetts  in  1809,  in 
Fmcler  v.  Boit,  6  Mass.,  62.  The  lease  in  that  case  was  for 
a  mill  and  it  was  destroyed  by  fire  during  the  term.  The 
court  followed  the  common  law  rule  and  held  that  the 
lessee  was  liable  for  the  entire  rent  reserved.  In  that 
case  the  court  seems  to  have  based  its  decision  upon  the 
ground  that  the  lease  amounted  to  a  bargain  and  sale 
of  the  leased  premises  for  the  term.  The  common  law 
rul(?  of  construction  quoted  above  was  also  followed  in 
Fowler  v.  Pat/nr,  49  3Iiss.,  42,  Harringtmi  v.  Watson,  11  Ore., 
143,  Wom<ick  v.  McQuarry,  28  Ind.,  103,  Lanpher  v.  Glenn, 
'33  N.  W.  Kep.  [Minn.],  10,  and  in  many  other  cases  not 
necessary  to  cite  here.  Chancellor  Kent,  discussing  the 
question  under  consideration,  says:  "It  is  well  settled 
that  upon  an  express  contract  to  pay  rent  the  loss  of  the 
premises  by  fire  or  inundation,  or  external  yiolence,  will 
not  exempt  the  party  from  his  obligation."  (3  Kent,  Com- 
mentaries [13th  ed.],  sec.  466.)  The  rule  announced  in 
Paradine  v.  Jane  has  been  abolished  by  statute  in  the 
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Btate  of  New  York,  and  perhaps  some  other  states,  and 
the  courts  of  last  resort  in  the  states  of  Kansas  and  South 
Carolina  have  declined  to  follow  the  rule,  but,  with  thvsi*^ 
exceptions,  we  think  it  may  be  safely  said  that  in  every 
other  state  where  the  rule  has  been  presented  for  con-* 
sideration  to  the  court  of  last  resort  it  has  been  followed. 
In  1K12  the  supreme  court  of  Ohio  announced  an  excej)- 
tion  to  this  rule.  In  that  case  the  leased  premises  con- 
sisted of  a  cellar  or  basement  in  a  building  several  stories 
high.  The  entire  building  was  destroyed  by  fire,  without 
the  fault  of  the  lessee,  and  the  lease  contained  no  cove- 
nant on  the  part  of  the  lessor  to  rebuild,  and  the  court 
held  that  the  destruction  of  the  leased  premises  termi- 
nated the  relation  of  landlord  and  tenant.  This  case 
was  followed  and  the  exception  sustained  in  t^fo<'ku:ell  i\ 
Hunter,  11  Met.  [^lass.],  448;  Graves  v.  Berdan,  26  N.  Y., 
498;  Harrington  r.  HV/Z^fO//,  11  Ore.,  143;  Ainsworth  v.  Ritt^ 
38  Cal.,  89;  MeMUIan  r.  Solomon,  42  Ala.,  356.  Indeed, 
the  exception  to  the  rule  seems  to  be  about  as  well  estab- 
lished in  the  United  States  as  the  rule  itself.  In  some 
of  the  cases  following  the  rule  the  reasons  for  its  exist- 
ence are  said  to  be  that  it  is  only  equitable  that  the  lessee 
should  pay  the  entire  rent  notwithstanding  a  destruc- 
tion of  a  part  of  the  leased  premises,  since  the  lessor 
must  bear  the  loss  of  the  destroyed  property;  and  that 
the  enforcement  of  the  rule  tends  to  diminish  the  caiv- 
lessness  and  increase  the  vigilance  of  a  lessee.  We  do 
not  know  what  reason  led  to  the  f(uniulati<m  of  this  rule, 
but  if  the  one  quoted  above  is  the  correct  one,  it  is  of  no 
force  at  the  present  time,  be(*ause  the  lessor  may  protect 
his  interest  in  the  i)roperty  while  in  the  hands  of  the 
lessee  by  insurance.  The  reason  given  for  the  formula- 
tion of  the  exception  to  the  rule  is  that  by  a  lease  of  a 
room  or  basement  in  a  building  no  inter;»st  in  the  soil 
passes  to  the  lessee,  and  that  when  the  bas(»ment  or  room 
is  destroyed  the  leased  estate  is  gone  and  the  relation 
of  landlord  and  tenant  terminated.  But  it  secmis  to  us 
that  another  principle  underlies  and  controls  the  excep- 
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tioii,  and  that  is  this:  That  the  leased  room  or  building 
having  been  destroyed  without  the  fault  of  the  lessee^ 
the  consideration  for  his  promise  to  pay  the  rent  acMTuing 
thereafter  failed.  The  common  law  rule  announced  in 
Paradine  v,  Jane  is  merely  a  rule  of  construction  of  a  real 
estate  contract. 

We  have  already  seen  to  what  extent  the  common  law 
is  in  force  in  this  state  and  have  noted  the  command  of 
the  legislature  to  the  courts  of  this  state  in  construing 
real  estate  contracts  to  look  to  the  subject-matter  of  the 
contract,  the  language  employed  by  the  contracting  par- 
ties, and  to  ascertain  if  possible,  and  give  effect  to,  the  in- 
tention of  the  contracting  parties.  A  lease  for  real  estate 
is  not  a  bargain  and  sale  for  a  given  time  of  the  lessor's 
interest  in  the  leased  premises.  It  is  rather  a  hiring  or 
letting  of  property  for  a  certain  time  and  for  a  named 
consideration;  and  when  a  lessee  covenants  to  pav  rent 
for  a  term  the  consideration  for  that  covenant  is  his  right 
to  the  use  and  occupancy  of  the  thing  leased.  In  the 
covenant  of  a  lessee  to  pay  at  stated  times  certain  sums 
of  money  for  the  rent — ^that  is,  for  the  privilege  or  the 
right  to  use  and  occupy  the  leased  premises — is  involved 
the  condition  that  such  leased  proiyeity  shall  be  in  exist- 
ence and  be  capable  of  being  used  and  enjoyed  by  the 
lessee.  The  promise  to  pay  a  stated  sum  of  money  as 
rent  for  leased  premises  for  a  certain  term  is  based  upon 
the  presumption  that  the  leased  premises  shall  exist  for 
the  term.  In  the  case  at  bar,  if  the  lessee  had  been  evicted 
from  part  of  the  demised  premises  by  the  holder  of  a  title 
paramount  to  that  of  the  lessor's,  the  lessee  would  be  enti- 
tled to  an  apportionment  of  the  rent.  (Taylor,  Landlord 
&  Tenant,  sec.  387,  and  cases  there  cited.)  lender  the 
exception  established  to  the  rule,  had  the  entire  leased 
premises  been  washed  away  by  a  flood,  the  relation  of 
landlord  and  tenant  existing  between  the  parties  to  this 
suit  would  have  from  that  moment  ceased.  This  relation 
would  not  have  been  terminated  by  the  act  of  the  parties, 
but  by  operation  of  law,  and  the  lessee  would  have  been 
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relieved  from  the  payment  of  rent  accruing  thereafter, 
upon  the  principle  that  the  consideration  for  his  promise 
to  pay  such  rent  had  failed.  If  we  look  to  the  subject- 
matter  of  the  lease  under  consideration  and  the  language 
employed  by  the  parties  in  making  the  contract,  we  can- 
not say  that  either  of  these  parties,  at  the  time  they  made 
this  lease,  had  in  contemplation  the  fact  that  the  leased 
premises,  or  any  part  thereof,  might  be  destroyed  by  a 
hurricane.  They  did  not  contract  with  reference  to  such 
a  casualty.  To  use  the  language  of  McKean,  C.  J.,  in 
Pollard  V.  Shaffer ^  stipray  had  the  lessor  been  asked  at  the 
time  this  lease  was  made,  "Is  it  your  intention  to  hold 
the  lessee  liable  for  the  entire  rent  reserved  in  case  the 
leased  buildings  shall  be  destroyed  by  cyclone?"  he 
doubtless  would  have  answered  that  he  had  never  con- 
sidered that  contingency.  If  the  question  had  been  asked 
the  lessee  whether  it  was  his  intention  to  pay  the  entire 
16,000  rent  even  if  one-half  of  the  leased  property  should 
be  destroyed  before  the  expiration  of  the  term,  it  is  very 
probable  that  he  would  have  said  that  he  had  no  such  an 
intention.  Yet  in  construing  this  contract  we  must,  if 
possible,  give  effect  to  the  intenti(m  of  the  parties,  not- 
withstanding the  common  law  rule  of  construction.  To 
us  it  seems  that  the  lessor,  in  effect,  said  to  the  lessee:  "I 
own  this  tract  of  land  and  these  ice  houses;  they  are  in 
good  repair;  they  are  fit  for  the  purposes  of  harvesting 
and  storing  ice;  I  will  hire  them  to  you  for  five  years  if 
you  will  pay  me  f  1,200  per  year  and  keep  the  premises  in 
good  repair."  To  this  the  lessee  assented.  This  was  an 
offer  and  a  promise  upon  the  part  of  the  lessor  to  furnish 
for  the  entire  time  the  hired  property;  it  was  a  promise 
and  a  covenant  upon  the  part  of  the  lessee  to  pay  the 
monthly  installments  of  rent  for  the  right  to  use  and  oc- 
cupy the  hired  property  if  it  existed.  But  it  was  not  a 
proposition  on  the  part  of  the  lessor  to  quitclaim  his 
right  to  the  use  and  occupancy  of  the  leased  premises  to 
the  lessee  for  five  years  in  consideration  of  ?6,000  paid,  or 
to  be  paid,  by  the  latter.     This  rule  of  construction  of  the 
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common  law  is  a  harsh  and  a  technical  one.  We  do  not 
certainly  know  the  conditions  that  existed  when  it  was 
formulated,  nor  do  we  know  in  what  reasons  it  had  its 
origin,  but  we  do  know  that  since  the  decision  of  Para- 
dine  V.  Jane  the  conditions  of  the  race  have  changed;  its 
conscience  and  intellect  have  been  quickened,  and  this 
rule,  however  meritorious  it  may  have  been  at  the  time 
and  place  of  its  origin,  is  opposed  to  the  genius  and 
spirit  of  the  present  age  and  in  conflict  with  its  judgment 
and  conscience.  In  one  or  two  instances,  in  states  where 
its  effect  has  not  been  even  limited  by  statute,  its  appli- 
cability to  real  estate  contracts  in  this  country  has  been 
questioned.  Such  was  the  case  of  Ripley  v.  Wightma/nj  4 
McCk)rd  [S.  Car.],  447,  where  it  was  held  that  the  fact  that 
a  house  had  been  rendered  untenantable  by  a  hurricane 
afforded  the  lessee  a  defense  to  the  action  for  the  rent. 
In  Whital'er  v.  Hawley,  25  Kan.,  674,  the  buildings  upon 
the  leased  premises  were  wholly  destroyed  by  fire  with- 
out the  fault  of  the  lessee,  and  the  court  held  that  because 
of  the  accidental  destruction  by  fire  of  the  buildings  upon 
the  leased  premises  the  lessee  was  entitled  to  an  appor- 
tionment of  the  rent.  In  that  case  Brewer,  J.,  speaking 
for  the  court,  said:  "And  right  here  it  may  be  remarked 
that  a  lease  is  in  one  sense  a  running  rather  than  a  com- 
pleted contract.  It  is  an  agreement  for  a  continuous  in- 
terchange of  values  between  landlord  and  tenant  rather 
than  a  purchase  single  and  completed  of  a  term  or  estate 
in  lands."  We  are  aware  that  this  case  stands  practi- 
cally alone,  and  in  a  foot-note  to  McMillan  v.  Solomon^ 
94  Am.  Dec,  654,  its  isolation  is  pointed  out  with  a 
remark  by  the  editor  that  it  is  supported  by  "much 
charity  and  some  logic."  We  approve  of  the  opinion  be- 
cause we  think  it  is  good  law  as  well  as  good  sense.  We 
approve  of  it  also  because  it  is  a  magnificent  protest 
against  slavish  devotion  to  antiquated  rules;  and  we  ap- 
prove of  it  because  it  breathes  the  spirit  of  humanity  and 
equity  and  is  based  on  a  thought  of  the  nineteenth  cen- 
tury.    We  reach  the  conclusion  that  the  common  law  rule 
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of  construction  under  consideration  is  not  in  force  in  this 
state  and  formulate  the  rule  as  follows:  Where  a  sub- 
stantial portion  of  leased  premises  is  destroyed  without 
the  fault  of  the  lessee,  he  is  entitled  to  an  apportionment 
of  the  rent  covenaiited  to  be  paid  and  accruing  thereafter, 
in  the  absence  of  an  express  assumption  by  him  of  the 
risk  of  such  destruction.  The  decree  appealed  from  is 
reversed  and  the  cause  remanded  with  instructions  to  the 
district  court  to  enter  a  decree  in  accordance  with  this 
opinion. 

Reversed  and  remanded. 

Irvine,  C,  dissenting. 

The  case  resolves  itself  into  throe  general  questions: 
First,  is  the  defendant  obligated  to  rebuild  the  ice  houses; 
second,  if  not,  is  the  plaintiff  so  obligated;  and  third,  if 
neither  party  is  obligated  to  rebuild,  by  what  rule  is  the 
right  to  rent  to  be  determined?  On  the  first  question  we 
need  do  no  more  than  expre^^s  our  entire  approval  of  the 
reasoning  and  conclusions  contained  in  the  opinion  of 
Commissioner  Ragan.  We  think  a  general  covenant  to 
repair  cannot  be  reasonably  construed  as  a  covenant  to 
restore  buildings  after  their  total  destruction  by  the  act 
of  God,  and  that  those  ca.«es  which  give  that  effect  to 
such  a  covenant  are  sustained  neither  by  reason  nor  well 
founded  authority,  as  demonstrated  in  the  opinion  of 
C?ommissioner  Hacjan.  The  cases  supporting  that  view 
have  been  based  on  a  misconception  of  the  common  law. 
We  think,  als(),  that  in  the  absence  of  a  covenant  for  tliat 
purpose  the  les-Hor  is  not  obligated  to  rebuild.  On  the 
third  question  our  conirlusion  is  that  under  the  facts 
stipulated  the  lessee,  if  it  remain  in  possession,  is  bound 
to  pay  the  rent  reserved,  without  apportionment,  for  the 
whole  term.  We  concede  that  there  is  much  natural  jus- 
tice in  the  doctrine  that  on  the  destruction,  without  fault 
of  the  parties,  of  a  substantial  portion  of  the  leased  prem- 
ises, the  rent  should  be  abated  in  proportion  to  the  loss 
so  sustained.     The  opinion  of  Commissioner  Rauax   in 
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support  of  that  view  is  as  able  an  exposition  as  could 
well  be  made,  but  we  think  he  fails  to  show  a  sound 
legal  basis  for  his  conclusion.  It  is  admitted  that  with 
the  exception  of  Whi faker  v.  Haidey^  25  Kan.,  674,  all  the 
adjiulieated  cases  are  contrary  to  that  view.  We  need 
not,  therefore,  review  the  authorities.  Whi faker  r.  Hatclry 
does  substantially  support  the  opinion  expressed  by  Com- 
missioner Ragax.  Still,  that  case  is,  to  a  certain  extent, 
distinguishable  from  the  one  at  bar.  The  lease  there 
involved  was  of  real  estate  and  personal  property.  It 
was  accepted  as  the  established  rule  that  the  destruction 
by  accident  of  personal  property  terminates  the  lease, 
and  the  court  held  that  the  mere  fact  that  rent  had  been 
reserved  in  gross  for  both  classes  of  property  would  not 
prevent  the  operation  of  this  rule.  This,  we  think,  was 
the  consideration  really  governing  the  case.  The  argu- 
ment goes  rather  to  justify  a  surrender  of  the  lease  than 
an  apportionment  of  the  rent,  leaving  the  lease  otherwise 
in  force.  We  think  it  will  be  conceded  that  a  doctrine 
established  by  a  long  line  of  authorities,  unbroken,  ex- 
cept, partially,  by  a  single  case,  should  not  be  abandoned 
without  substantial  and  controlling  reasons.  The  rea- 
sons for  its  abandonment,  as  stated  in  Commissioner 
Ragan's  opinion,  we  take  it,  are  these:  That  a  lease  does 
not  operate  as  a  bargain  and  sale,  but  merely  as  a  hiring 
of  the  use  of  the  premises;  that  under  section  53  of  chap- 
ter 73,  Compiled  Statutes,  the  lease  is  to  be  construed  ac- 
cording to  the  intent,  without  regard  to  technical  rules  of 
law ;  that  the  reasons  given  for  the  prevailing  rule  have 
failed  because  the  landlord  may  now  insure  his  interest; 
that  the  rule  is  unjust  and  contrary  to  the  enlightened 
spirit  of  the  nineteenth  century.  In  the  first  place,  we 
<'annot  agree  that  the  effect  of  the  lease  is  merely  to  pass 
to  the  lessee  the  use  of  the  premises,  without  creating  an 
estate.  From  time  immemorial  it  has  been  considered 
that  a  lease  passes  the  estate  for  the  term,  leaving  in  the 
lessor  the  reversion  and  rent  issuing  out  of  the  demised 
term.     We  do  not  think   that  the  statute  referred  to 
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changes  this  rule.  It  doubtless  makes  it  competent  for 
the  parties,  by  appropriate  language,  to  contract  differ- 
ently, but  the  statute  is  in  this  respect  merely  declaratory 
of  the  common  law.  As  said  by  Lord  Ashurst  in  Doe  v. 
Burt,  1  Term  R  [Eng.],  701:  *The  construction  of  all 
deeds  must  be  made  with  reference  to  their  subject- 
matter,  and  it  may  be  necessary  to  put  a  different  con- 
struction on  leases  made  in  populous  cities  from  that  on 
those  made  in  the  country."  To  give  the  statute  as  broad 
a  construction  as  claimed  would  abrogate  the  rule  in 
Shelley's  case  and  many  other  settled  principles  of  real 
estate  law.  It  would  make  every  mortgage  a  conveyance 
of  the  legal  title,  subject  to  strict  foreclosure,  and  would 
render  all  bonds  and  penalties  enforceable  according  to 
their  terms.  It  is  hardly  too  much  to  say  that  it  would 
destroy  nearly  all  general  principles  of  contract  law,  and 
leave  in  force  only  those  rules  whereby  the  intention  of 
the  parties  is  to  be  determined.  As  to  the  argument  that 
the  landlord  may  insure,  and  that,  therefore,  there  exists 
no  longer  the  reason  given  for  the  prevailing  rule,  that  it 
is  but  fair  that  the  lessee  should  bear  part  of  the  loss, 
the  answer  is  double.  In  the  first  place,  the  reason  given 
can  hardly  be  accepted  as  the  true  reason  for  the  prevail- 
ing rule,  and  in  the  second  place,  while  the  landlord  may 
insure,  his  insurance  extends  only  to  his  reversionary 
interest,  while  the  tenant  has  also  an  insurable  interest 
and  may  protect  himself  against  such  a  loss  by  insuring 
his  term.  Finally,  it  is  not  for  the  court  to  abrogate  or 
to  reform  contracrts  because  of  apparent  inequity  or  in- 
justice in  their  provisions.  If  the  nineteenth  century 
has  advanced  in  civilization  so  far  as  to  require  the  dis- 
regard of  established  legal  ])rinciples  merely  because 
they  are  antiquated,  this  modern  enlightenment  must 
certainly  have  extended  so  far  as  to  justify  a  presumption 
that  the  parties  to  a  contract  have  sufficient  intelligence 
to  anticipate  probable  disasters  and  provide  therefor  if 
they  so  desire.  We  think  the  reasons  alleged  are  entirely 
insufficient  to  justify  an  innovation  on  established  legal 
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principles.  As  we  said  before,  rules  settled  by  a  long 
and  uniform  course  of  judicial  decisions  should  not  be 
lightly  disregarded.  This  lease  is  couched  in  technical 
language  which  has  uniformly  been  considered  as  creat- 
ing an  estate  in  the  lessee  for  the  term  demised,  and  when 
the  parties  have  resorted  to  such  technical  language  it 
is  to  be  presumed  that  it  was  intended  in  its  technical 
sense.  It  is  not  the  business  of  the  courts  to  make  new 
contracts  for  the  parties,  and  we  cannot  see  how  we  can 
enter  here  a  judgment  or  decree  continuing  the  lease  at 
a  rent  different  from  that  therein  reserved  without,  in 
effect,  making  for  the  parties  a  new  contract,  different 
from  that  which  they  made  for  themselves.  The  lessee 
might  have  protected  itself  by  a  suitable  provision 
against  such  a  catastrophe.  If  insurance  has  anything 
to  do  with  the  case,  it  might  have  protected  itself  by  in- 
suring its  term.  There  is  technically  no  difference  be- 
tween the  present  case  and  the  case  of  an  outstanding 
estate  for  life,  with  a  remainder  or  reversion  over.  In 
such  case  the  destruction  of  improvements  is  a  loss  to  be 
borne  both  by  the  particular  tenant  and  the  remainder- 
man. The  lessor  cannot  protect  himself  and  secure  his 
rent  by  rebuilding,  because  in  the  absence  of  a  covenant 
he  could  not  re-enter  for  that  purpose  without  eviction. 
So  that  to  hold  that  there  should  be  an  apportionment 
where  the  tenant  is  unwilling  to  permit  a  rebuilding 
would  arbitrarily  deny  to  the  landlord  any  right  to  his 
whole  rent  We  think  the  law  is  exactly  stated  in  a  very 
exhaustive  opinion  by  Willard,  J.,  in  Coogan  v.  Parker^ 
2  S.  Car.,  255,  to  the  effect  that  where  there  is  a  substan- 
tial destruction  of  the  subject-matter  of  the  lease  by  act 
of  Uod  or  the  public  enemy,  the"lenant'may  elect  to 
roseind,  and  on  surrendering  shall  be  discharged,  from 
the  payment  of  the  rent;  but_unless_he_^ectjtp  rescind 
by  surrender,  or  offer  to  surrender,  he  must  pay  the  rent 
according  to  his  covenant,  and  that  in  determining  what 
amounts  to  a  substantial  destruction  of  the  subject- 
matter  the  nature  of  the  premises  and  the  use  which  the 
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parties  intended  should  be  made  thereof  are  to  be  consid- 
ered. This  doctrine  reconciles  cases  supporting  the  gen- 
eral rule  announced  with  those  holding  that  where  a 
room  in  a  building  is  let,  and  the  building  is  destroyed, 
the  rent  is  extinguished,  because  in  such  a  case  there  has 
been  a  complete  eviction  or  surrender.  Where,  however, 
there  has  been  only  a  partial  destruction,  and  the  lessee 
sees  fit  to  continue  the  lease  and  remain  in  possess! on, 
he  must  so  do  according  to  its  terms  and  pay  the  rent 
reserved. 

Post,  C.  J.,  and  Ryan,  C-,  concur  in  the  foregoing  dia- 
senting  opinion. 


1 60  g2|  W.  NissEN  V.  J.  E.  Turner. 

Piled  January  7, 1897.    No.  6970. 

Landlord  and  Tenant:  Rknt:  To  Whom  Payable.  To  an  action  for 
rent  the  defendant  pleaded  that  he  had  been  induced  to  enter  into 
the  lease  by  the  plaintiff's  falsely  and  fraudulently  representing  to 
him  that  he  was  the  owner  of  the  demised  premises,  whereas  In 
fact  he  was  not  the  owner  and  had  no  authority  to  lease  the  same; 
that  thereafter  the  defendant  had  accepted  a  lease  from  and  paid 
rent  to  the  true  owner.  Held,  Not  to  state  a  defense,  there  belns 
no  averment  that  the  lessee  had  not  entered  into  possession,  or 
that  he  had  been  kept  out  of  possession  or  evicted  by  the  holder 
of  the  paramount  title,  or  that  he  had  surrendered  the  lease. 

Error  from  the  district  court  of  Thurston  county. 
Tried  below  before  Norris,  J.     Affirmed. 

Jay  d  Beck  and  Guy  T.  Graves^  for  plaintiff  in  error. 

J.  M,  T/frin/,  contra. 

Irvine,  C. 

Turner  sued  Nissen  to  recover  on  two  promissory  notes 
exHtuted  by  Nissen  to  T.  C.  Cabney  and  Francis  Cabney 
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respectively,  and  alleged  to  have  been  indorsed  by  the 
Cabneys  to  Turner  before  maturity  and  for  value.  An 
ann^uded  answer  filed  by  Nissen  admitted  the  execution 
of  the  notes  and  averred  that  before  their  execution  the 
Oabneys,  intending  to  cheat  and  defraud  Nissen,  falsely 
represented  to  him  that  they  were  the  owners  of  certain 
land  in  Thurston  county,  and  had  good  right  and  lawful 
authority  to  lease  the  same;  that  Nissen,  relying  on  said 
representations,  leased  said  land  for  one  year  from  and 
after  January  19, 1892,  and  in  consideration  for  said  lease 
executed  aiul  delivered  the  notes  sued  on;  that  the  Cab- 
neys were  not  the  mvners  of  the  land;  had  no  authority 
to  lease  it,  and  that  the  land  was  in  fact  unallotted  tribal 
land  belonging  to  the  Omaha  Indians,  and  under  the  con- 
trol of  their  council  and  the  federal  agent;  that  on  the 
24th  day  of  June,  1892,  the  agent  of  said  tribe,  with  the 
consent  of  its  council,  leased  said  land  to  Nissen  ajid  col- 
lecte<l  the  rent  in  full;  that  the  notes  were  therefore  with- 
out consideration,  and  that  Turner  had  full  knowledge  of 
the  facts.  To  this  answer  a  general  demurrer  was  sus- 
tained and  the  defendant  electing  to  stand  on  his  amended 
answer,  judgment  was  entered  for  the  plaintiff.  The  de- 
fendant prosecutes  error. 

The  judgment  of  the  district  court  was  right.  It  is  no 
defense  to  an  action  for  rent  that  the  lessor  was  not  the 
owner  of  the  demised  premises;  and  one  who  accepts  a 
lease  and  entera  into  possession  may  not  voluntarily  at- 
torn to  an  adverse  claimant  It  is  true  that  if  he  be 
evicted  under  title  paramount,  he  may  defend  on  that 
ground  against  rent  accruing  after  the  eviction,  and  under 
certain  circumstances  he  may  surrender,  but  in  order  to 
discharge  him  from  rent  there  must  be  either  an  eviction 
or  an  actual  surrender.  On  the  other  hand,  it  is  probably 
true  that  one  who  has  entered  into  a  lease  with  another 
may,  in  an  action  for  the  rent  reserved,  allege  that  he 
was  prevented  from  entering  by  an  adverse  claimant  in 
possession;  or  possibly,  after  having  executed  the  lease, 
he  may  defend  against  the  rent  on  the  ground  that  before 
22 
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eutry  as  the  tenant  of  the  lessor  he  learned  of  the  exist- 
ence of  a  superior  title  whereunder  entry  might  be  pre- 
vented or  he  might  be  evicted  in  case  he  entered.  But 
this  answer  does  not  allege  that  Xissen  did  not  enter 
under  his  lease.  Nor  does  it  allege  that  he  had  been 
evicted  by  the  holder  of  the  paramount  title,  nor  that  he 
had  surrendered.  We  cannot  supply  the  place  of  these 
averments  by  intendment.  They  are  essential  to  com- 
plete the  defense.  The  answer  not  containing  them  the 
demurrer  was  properly  sustained. 

Affirmed. 


Charles  Cummings  v.  State  of  Nebraska. 

Filed  January  7, 1897.    No.  8681. 

1.  Criminal  Law:  Intent:  Evidence.  In  a  criminal  case  where  the 
intention  of  the  accused  is  a  material  fact,  and  he  takes  the  stand 
on  his  own  behalf,  he  may  be  asked  directly  what  was  his  inten- 
tion with  regard  to  the  act  complained  of. 

2. :  Instructions.    An  instruction  in  a  criminal  prosecution  that 

if  the  jury  should  find  the  facts  essential  to  establish  guilt  they 
should  acquit,  but  if  such  facts  had  not  been  proven  they  should 
convict,  is  erroneous  and  ground  for  reversal,  although  it  may  be 
apparent  to  this  court  that  the  trial  court  unintentionally  trans- 
posed the  words  "convict"  and  "acquit." 

Error  to  the  district  court  for  Douglas  county.    Tried 
below  before  Scott,  J.    Reversed. 

Mahoney  &  Sviythj  for  plaintiff  in  error. 

A.  S.  Churchillj  Attorney  Qei\eraly  and  George  A.  Day^ 
Deputy  Attorney  General^  for  the  state. 

Irvine,  C. 

The  plaintiff  in  error  was  informed  against  for  mur- 
der in  the  second  degree.     He  was  oonvict(ul  of  man> 
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slaughter  and  brings  the  case  here  through  writ  of  error. 
The  plaintiff  in  error  was  an  employe  in  a  drinking  saloon 
and  billiard  room.  The  deceased,  with  several  compan- 
ions, was  in  the  room  and  became  involved  in  an  alterca- 
tion with  the  plaintiff  in  error,  which  resulted  in  the 
plaintiff  in  error's  striking  the  deceased  upon  the  head 
with  a  billiard  cue,  producing  death.  There  was  evi- 
dence tending  to  show  that  the  blow  was  provoked  by 
an  attack  made  upon  the  plaintiff  in  error  by  the  de- 
ceased. The  plaintiff  in  error  was  sworn  on  his  own 
behalf  and  was  asked:  "What  intention  did  you  have  in 
striking  back  that  blow  at  that  time?"  An  objection  to 
this  question  was  sustained  and  the  offer  was  made  "to 
prove  by  the  witness  that  he  had  the  intention,  and  only 
the  intention,  of  warding  off  the  blow  which  was  made 
at  him,  and  to  prevent  what  he  believed  to  be  a  threat- 
ened repetition  of  it."  The  court  then  sustained  the  ob- 
jection, saying:  "The  defendant  can  introduce  all  the 
facts  tending  to  show  the  reason  why  he  used  that  bill- 
iard cue,  but  he  cannot  give  any  secret  thoughts  he  may 
have  had  in  his  mind  as  to  the  intent."  This  ruling  is 
assigned  as  error. 

In  Camphvll  v.  Holland,  22  Neb.,  587,  the  action  involved 
the  issue  as  to  whether  a  certain  conveyance  had  beea 
made  to  defraud  creditors,  and  the  court  held  that  \n 
such  a  case  it  is  competent  to  inquire  of  the  vendor 
whether,  in  making  the  transfer,  he  intended  to  delay  or 
defraud  creditors.  Jonasen  v.  Kemiedy,  39  Neb.,  313,  was 
an  action  for  malicious  prosecution,  and  it  was  held  that 
it  was  competent  to  ask  the  defendant  whether,  in  mak- 
ing the  complaint,  he  acted  with  any  malice  toward  the 
plaintiff.  These  cases  were  followed  in  Laing  v.  Xehotiy, 
40  Neb.,  252.  If  in  a  civil  case  where  the  intent  of  a  party 
is  material,  it  is  competent  to  inquire  directly  of  him 
as  a  witness  in  regard  to  such  intent,  we  cannot  see  why 
it  is  not  proper  in  a  criminal  prosecution.  The  defense 
here  interposed  was  self-defense,  and  the  intent  and  pur- 
pose of  the  plaintiff  in  error  were  material  inquiries^ 
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Where  such  evidence  is  rejected,  it  is  because  it  is  hearsay 
or  because  it  involves  an  inference  which  shoiild  be  for 
the  jury,  and  not  the  witness,  to  draw.  Were  it  a  gener- 
ally accepted  fact  of  science  that  a  third  person  might, 
by  his  own  senses,  and  not  merely  by  the  acts  .or  words 
of  another,  ascertain  the  thoughts  of  that  other,  as  we 
know  by  his  senses  he  may  ascertain  his  acts,  it  would 
certainly  be  competent  to  ask  that  third  person  to  state 
the  thoughts  of  the  one  under  investigation,  as  he  now 
details  his  acts.  The  statute  making  the  defendant  in  a 
criminal  prosecution  a  competent  witness,  there  is  cer- 
tainly no  reason  why  he  may  not  testify  to  his  own  intent. 
That  is  on  his  part  a  matter  of  personal  knowledge  as 
much  as  the  things  he  perceives  through  his  organs  of 
sense.  Of  course,  on  account  of  his  interest  in  the  result 
and  the  impossibility  of  contradicting  him,  such  testi- 
mony may  be  entitled  to  very  little  weight,  but  this  is  a 
question  for  the  jury.  The  evidence  is  admissible  for 
whatever  it  may  be  worth. 

The  court  gave  the  following  instruction:  "The  facts 
necessar^'^  for  the  state  to  prove  beyond  a  reasonable  doubt 
to  warrant  a  conviction  of  the  crime  charged,  are,  that 
J(  d  Vance  once  lived;  that  he  is  now  dead;  that  at  and 
Avithiu  the  county  of  Douglas  and  state  of  Nebraska,  and 
at  some  time  prior  to  the  commencement  of  this  prosecu- 
tion, the  defendant  purposely,  maliciously,  and  feloni- 
ously caused  the  death  of  the  said  Jed  Vance  by  striking 
him  on  the  head  with  a  billiard  cue;  and  that  at  some- 
time within  a  year  and  a  daj'^  thereafter  said  Jed  Vance 
died  from  the  effect  of  such  blow.  If  these  facts  have 
been  proven  beyond  a  reasonable  doubt  you  should  acquit 
the  defendant  of  the  crime  charged.  If  these  facts  have 
not  bi^n  established  by  the  evidence  beyond  a  reasonable 
^loubt,  you  should  convict  him  of  the  crime  charged."  By 
this  instruction  the  jury  was  told  that  it  should  acquit 
if  th(^  crime  was  proved  and  convict  if  it  was  not 
pr()V(  d  beyond  a  reasonable  doubt  It  is  quite  clear  to  us 
lliat   the  court,   in   giving  this   instruction,    committed 
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merely  a  clerical  error  in  writing  it  out,  and  unintention- 
ally  transposed  the  words  "convict"  and  "acquit"  But 
we  can  hardly  presume,  especially  in  a  criminal  case,  that 
the  jury  could  not  thereby  have  been  misled.  Whatever 
the  intent  of  the  court  was,  the  instruction  as  given  ta 
the  jury  was  wrong. 
For  the  errors  indicated  the  judgment  must  be  reversed. 


Beyersbd  and  bbmanded. 


Tbgumseh  National  Bank,  appellee,  v.  James  D.  Bus- 
sell  ET  AL.,  APPELLANTS. 

Filed  Januaby  7, 1897.    No.  6948. 

1.  GonBtructlTe  Trust:  Baiyk  Stock.    The  cashier  of  a  bank  used  the 

bank's  funds  to  purchase  stock  in  another  bank.  Held,  That  a 
court  of  equity  would  charge  the  stock  with  a  trust  in  favor  of 
the  bank  whose  funds  were  wrongfully  used  to  purchase  It. 

2.  :  :  Bona  Fide  Purchaser.    A  third  person  claimed  the 


stock  by  purchase  from  the  cashier.    Evidence  set  out  in  opinion 
held  not  to  show  that  he  was  an  innocent  purchaser  for  value. 

8.  Corporations:  Stock:  Collateral  Security:  Contracts:  C^vn- 
CELLATioN.  Stock  in  a  bank  was  issued  to  A,  who  pledged  it  as 
collateral  security  to  a  loan  procured  from  another  bank.  The 
bank  issuing  the  stock  accepted  a  surrender  of  the  certificate  and 
issued  a  new  one  in  its  place  to  the  cashier  of  the  bank.  Held, 
That  it  thereby  waived  any  right  it  might  have  had  to  rescind  its 
contract  with  the  original  holder  and  cancel  the  stock  on  the 
ground  of  fraud  in  its  procurement. 

Appeal  from  the  district  court  of  Johnson  county. 
Heard  below  before  Babcock,  J.    Affirmed. 

T.  Appelget,  J.  Hall  Ilitchcocky  and  Reese  &  Gilkeson,  for 
appellants. 

John  H.  Ames  and  Sf.  P.  Datndson,  for  appellee. 
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51  563 
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Irvine,  C. 

The  First  National  Bank  of  Sterling  had  issued  to 
James  D.  Russell  its  certificate  for  fifty  shares  of  its  capi- 
tal stock  of  the  par  value  of  $5,000.  Russell  had  been  a 
member  of  the  firm  of  Russell  &  Holmes,  bankers  at  Te- 
cumseh.  The  plaintiff,  the  First  National  Bank  of  Te- 
cumseh,  had  succeeded  to  some  extent  to  the  business  of 
Russell  &  Holmes,  but  the  last  named  firm  remained  in  ex- 
istence for  the  purpose,  at  least,  of  closing  out  its  late  busi- 
ness. Russell  &  Holmes  obtained  a  loan  of  $5,000  from 
the  Schuster-Hax  National  Bank  of  St.  Joseph,  Missouri, 
and  pledged  as  security  Russell's  stock  in  the  Sterling 
bank.  The  pledge  was  made  by  Russell's  signing  a  blank 
assignment  indorsed  on  the  certificate  and  delivering  it 
to  the  Schuster-Hax  bank.  The  Schuster-Hax  bank  sent 
the  certificate  to  the  Sterling  bank,  caused  the  transfer 
to  be  entered,  and  the  Sterling  bank  issued  a  new  certifi- 
<?ate  in  the  name  of  S.  A.  Walker,  who  was  cashier  of  the 
Schuster-Hax  bank.  The  Russell  &  Holmes  note  to  the 
Schuster-Hax  bank  was  paid  in  installments,  the  last  pay- 
ment having  been  made  February  15,  1892.  This  suit 
was  begun  by  the  Tecumseh  National  Bank,  which  al- 
leged in  its  petition  substantially  the  foregoing  facts; 
and  further,  that  the  Russell  &  Holmes  note  to  the 
Schuster-Hax  bank  had  been  paid  out  of  the  money  of 
the  Tecumseh  National  Bank  by  Russell  &  Holmes  and 
by  George  D.  Bennett,  the  cashier  of  the  Tecumseh  Na- 
tional Bank,  at  the  request  of  Russell,  and  that  the 
moneys  of  the  Tecumseh  National  Bank  had  been  wrong- 
fully appropriated  for  that  purpose  without  the  consent 
or  knowledge  of  its  directors.  The  Tecumseh  National 
Bank  on  these  averments  prayed  for  an  order  requiring 
the  surrender  of  the  certificate  to  the  Tecumseh  National 
Bank  and  for  its  sale  in  payment  of  the  amount  so  used. 
Russell  &  Holmes  answered  alleging  that  their  debt  to 
the  Schuster-Hax  National  Bank  had  been  paid  by  Ben- 
nett at  their  request,  and  that  in  consideration  of  his  pay- 
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ment  of  that  debt  they  had  sold  to  him  the  certificate. 
Bennett  answered  that  he  had  paid  the  debt  by  drafts 
drawn  by  him  as  cashier  on  the  funds  of  the  Tecumseh 
National  Bank,  but  that  on  the  following  day  he  repaid 
said  sum;  that  Russell  &  Holmes  had  sold  him  the  stock 
<?ertificate  and  that  he  had  thereafter,  for  a  valuable  con- 
sideration, sold  the  same  to  D.  R.  Bush.  Bush  inter- 
vened, and  alleged,  among  other  things,  that  he  had  pup- 
<^hased  for  value  said  certificate,  and  prayed  that  he  bo 
decreed  to  be  the  owner  thereof.  The  First  National 
Bank  of  Sterling  answered  alleging  that  Russell  had  pro- 
cured the  original  certificate  to  be  issued  to  him  by  false 
and  fraudulent  representations,  and  asked  that  it  be  sur- 
rendered for  cancellation.  The  court  found  for  the 
plaintifF  and  adjudged  the  ownership  of  the  stock  to  be 
in  the  Tecumseh  National  Bank.  It  will  be  observed  that 
three  claims  were  asserted  to  the  stock:  First,  tliat  of  the 
plaintiff  derived  through  the  alleged  wrongful  use  of  its 
funds  by  Bennett,  its  cashier,  to  pay  the  debt  to  the 
Schuster-IIax  bank,  to  secure  which  Russell  &  Holmes 
had  pledged  the  stock;  second,  the  claim  of  Bush  de- 
rived through  an  alleged  purchase  from  Bennett,  it  being 
claimed  that  Bennett  had  derived  title  by  purchase  from 
Russell  in  consideration  of  his  paying  the  SchnsK^r-Hax 
note;  third,  the  claim  of  the  bank  of  Sterling,  which  is- 
sued the  stock,  that  it  was  obtained  in  the  first  place 
fraudulently,  and  should  therefore  be  canceled. 

The  general  principles  of  equity  jurisprudence  dis- 
cussed in  the  briefs,  are,  for  the  most  part,  well  settled 
and  call  for  no  extended  discussion.  Such  difficulty  as 
lies  in  the  case  arises  in  the  application  of  established 
principles  to  the  somewhat  complicated  state  of  facts 
presented  by  the  record.  The  theory  of  the  plaintiff 
.seems  to  be  that  by  virtue  of  the  payment  of  the  Schuster- 
Hax  notes  out  of  its  funds,  it  became  entitled  to  be  subro- 
gated to  the  rights  of  the  Schuster-Hax  bank  derived 
from  the  pledge  of  the  stock  to  it.  It  is  contended  by 
Bush  that  no  right  to  subrogation  is  established,  because 
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courts  of  equity  only  apply  the  doctrine  of  subrogation  in 
two  cases:   First,  in  pursuance  of  an  agreement  of  the 
parties  to  that  effect;   second,  where  the  person  paying 
the  debt  is  legally  obligated  therefor,  or  where  he  is  com- 
pelled to  pay  it  to  protect  his  own  rights.     It  may  be  con- 
ceded that  these  propositions  are  correct,  but  Bush  claims 
through  Bennett,  and  Bennett  claims  through  a  contract 
of  purchase  whereby  he  became  entitle<l  to  the  stock  ia 
consideration  of  his  paying  the  Schuster-Hax  note.     It 
is  proved  beyond  controversy  that  Bennett,  at  this  time,, 
was  the  cashier  of  the  Tecumseh  bank  and  that  he  paid 
the  note  by  means  of  checks  and  drafts  drawn  by  him  as 
cashier  against  the  funds  of  that  bank.     The  bank  al- 
leges that  such  funds  were  wrongfully  and  without  its 
consent  used  for  that  purpose.     This  allegation  stands 
practically  admitted.     It  is  met  merely  by  the  claim  that 
Bennett  replaced  the  money  so  drawn  the  following  day. 
To  state  the  evidence  on  this  issue  would  unnecessarily 
complicate  the  case.     SulBace  it  to  say  that  we  are  satis- 
fied that  the  finding  of  the  trial  court  in  favor  of  the 
plaintiff  on  this  issue  is  sustained  by  the  evidence,  and  it 
must  be  accepted  not  only  that  the  Schuster-Hax  note 
was  paid  from  funds  of  the  Tecumseh  National  Bank, 
but  that  that  bank  has  not  received  repayment  thereof. 
This  branch  of  the  case  may  then  be  simplified  as  follows: 
Bennett,  the  cashier,  and  in  a  sense  the  trustee  of  the  Te- 
cumseh bank,  uses  its  funds  for  the  purpose  of  purchas- 
ing Russell's  stock  in  the  Sterling  bank.     The  legal  title 
to  the  stock  thereby  passed  to  Bennett,  but  it  having  been 
purchased  by  a  trustee  with  trust  funds  unlawfully  used 
for  that  purpose,  the  cestui  que  trust  may  follow  its  funds, 
A  court  of  equity,  as  long  as  they  can  be  followed,  will 
continue  the  trust.     In  opposition  to  this  view  Bush  cites 
1  Morse,  Banking,  sec.  173a,  where  it  is  said:    '^If  the 
cashier  embezzles  funds  of  the  bank  and  invests  them,  a 
court  of  chancery  has  no  power  to  fasten  a  trust  upon 
the  investment,  and  to  declare  the  cashier  to  be  a  trustee,, 
holding  what  he  has  purchased  in  trust  for  the  bank. 
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The  mere  fact  that  the  cashier  obtained  the  meanu  of  pur- 
chasing by  a  theft  from  the  corporate  funds,  provided 
that  he  actually  made  the  purchase  in  his  own  name  and 
on  his  own  account,  does  not  create  such  a  case  of  implied 
or  resulting  trust  as  to  give  jurisdiction  to  a  court  of 
equity  for  the  purpose  of  taking  possession  of  the  pur- 
chased property  and  ordering  that  indemnification  be 
made  from  it  to  the  bank."  The  sole  authority  cited  in 
support  of  that  statement  is  Pascoag  Bank  v.  Hvnty  3  Edw. 
Ch.  [N.  Y.],  583.  While  that  case  fairly  supports  the 
statement,  it  is  directly  contrary  to  the  ruling  of  the  same 
vice  chancellor  in  Bank  of  America  r.  Pol1o(%  4  Edw.  Ch. 
[X.  Y.],  215,  and  we  may  add  that  we  deem  it  directly 
opposed  to  the  well  settled  principles  governing  similar 
cases.  That  the  cashier  of  a  bank  is  a  trustee  of  its 
funds  in  his  possession  and  by  virtue  of  his  office  will 
hardly  be  contested,  and  that  when  a  trustee  uses  trust 
funds  to  purchase  other  property  the  cestui  que  trust  may, 
upon  tcacing  the  fund  into  that  property,  charge  the 
trust  upon  the  property  so  purchased,  is  now  an  equita- 
ble truism.  We  think,  therefore,  that  the  plaintiff  made 
out  such  a  case  as  to  justify  the  finding  in  its  favor,  and 
to  justifj'  the  decree  rendered,  unless  one  of  the  other 
parties  showed  a  superior  right. 

Bush  claimed  to  be  a  purchaser  for  value  without  no- 
tice of  any  rights  on  the  part  of  the  Tecumseh  bank.  But 
we  do  not  think  that  he  established  this  by  proof.  For 
reasons  not  necessary  here  to  detail,  the  Schuster-Hax 
bank  had  refused  to  surrender  the  certificate  at  the  time 
Bennett  paid  the  note.  Bush  claims  that  he  was  the 
owner  of  a  certificate  of  deposit  in  the  former  bank  of 
Kussell  &  Holmes;  that  in  January,  1892,  he  made  a  eon- 
tract  with  Russell  whereby  he  was  to  surrender  this  cer- 
tificate and  accept  in  lieu  thereof  the  stock  certificate  in 
controversy  together  with  other  collateral.  He  was  then 
informed  that  the  stock  certificate  had  been  pledged  to 
the  Schuster-Hax  bank.  He  has  not  surrendered  his  cer- 
tificate of  deposit,  so  that  he  has  parted  with  no  i>ortion 
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of  the  consideration  of  this  agreement  and  is  not  a  pur- 
chaser for  value.  Nor  do  we  think  he  is  a  purchaser 
without  notice.  He  now  claims  ownership  by  virtue  of 
a  written  assignment,  dated  February  16, 1892,  from  Bus- 
sell  to  Bennett,  and  one  dated  the  following  September, 
from  Bennett  to  Bush.  His  transaction  was  with  Rus- 
sell. He  knew  the  stock  certificate  was  then  held  in 
pledge  by  the  Schuster-Hax  bank.  The  fact  that  he  had 
to  derive  title  through  Bennett  was  sufficient  at  least  to 
arouse  suspicion,  and  in  addition  to  this,  the  certificate 
was  not  produced,  and  both  written  assignments  recited 
that  the  Schuster-Hax  bank  was  still  holding  it,  notwith- 
standing that  the  debt  for  which  it  had  been  pledged  had 
been  paid.  We  think  these  circumstances  were  suffi- 
cient to  put  him  on  inquiry  which,  if  made,  would  have 
disclosed  the  controversy  as  to  the  ownership  of  the  cer- 
tificate. For  these  reasons  his  claim  is  not  superior  to 
that  of  Russell  himself. 

The  case  of  the  First  National  Bank  of  Sterling  js  based 
on  the  theory  that  Russell  had  been  a  stockholder  in  a 
bank  whose  assets  the  Sterling  bank  had  bought  and 
whose  liabilities  it  had  assumed;  that  among  the  assets 
so  acquired  was  a  note  made  by  Russell;  that  the  under- 
standing was  that  should  the  assets  of  the  former  bank 
prove  sufficient,  stock  would  be  issued  to  its  stockholders 
by  the  bank  of  Sterling  to  represent  the  excess  of  assets 
so  acquired;  that  the  Sterling  bank  had  issued  the  stock 
to  Russell  in  consideration  of  his  pledging  collateral 
notes  to  secure  his  note  held  by  that  bank;  that  he  had 
misrepresented  the  value  of  the  collateral.  Whether  or 
not  this  is  true  we  need  not  inquire,  because  the  Sterling 
bank  had  recognized  Russell's  transfer  of  the  stock  to  the 
Schuster-Hax  bank  by  accepting  a  surrender  of  the  cer- 
tificate and  issuing  a  new  certificate  to  the  cashier  of  the 
Schuster-Hax  bank.  It  would  also  appear  that  the 
Sterling  bank  had  elected  to  ratify  the  transaction  by 
reducing  its  claim  against  Russell  to  a  personal  judg- 
ment.    It  had  certainly  waived  any  right  to  rescind  the 
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contract  and  cancel  the  stock.    The  decree  of  the  district 
court  ia  in  all  things 

Affibmed. 


Campbell  Pbinting  Pbess  &  Manufaotubing  Company, 

APPELLEE,  V.  MABDEB,  LuSE  &  COMPANY,  APPEL- 
LANT, BT  AL. 

Filed  Januaby  7, 1897.    No.  6937, 

Im  Summons:  Impeachment  of  Betxjbn.  In  this  state  it  is  the  settled 
law  that  extrinsic  evidence  is  admissible  to  impeach  the  return  of 
an  officer  as  to  service  of  process. 

2.  Judgment:  Sebyice  of  Summons.  Where  there  is  an  attempt  at 
service  reaching  the  defendant,  but  there  is  a  defect  In  the  manner 
of  service  or  form  of  the  return,  this  is  a  mere  Irregularity,  and  a 
Judgment  founded  on  such  service  is  not  open  to  collateral  attack. 
But  where  the  attempted  service  does  not  reach  the  defendant  at 
all,  a  judgment  founded  thereon  is  absolutely  void. 

8.  Corporations:  Service  op  Summons.  Where  attempt  is  made  to 
serve  a  summons  upon  a  corporation,  and  the  persons  served  are 
not  at  the  time  officers  of,  or  connected  with,  the  corporation,  the 
case  is  one  of  total  absence  of  service,  and  a  judgment  founded 
thereon  is  void. 

4.  Judgments:  Enforcement:  Avoidance.    The  rule  whereby  a  party 

seeking  affirmative  aid  of  a  court  of  equity  to  relieve  him  against 
a  void  judgment  is  required  to  disclose  a  meritorious  defense  to 
the  cause  of  action  does  not  apply  in  a  case  where  the  plaintift  is 
himself  seeking  affirmatively  to  enforce  such  judgment. 

5.  Corporations:   Creditors:  Enforcement  of  Claims.    One  corpora- 

tion having  acquired  all  the  stock  of  another,  and  then,  through 
its  officers,  having  procured  that  other  to  execute  to  it  a  bill  of 
sale  of  all  its  assets  to  secure  an  existing  indebtedness,  and  there 
remaining  as  a  consequence  of  such  acts  no  officers  or  place  of 
business  or  tangible  assets  of  such  second  corporation,  setrihle, 
that  another  creditor  of  the  second  corporation  need  not  procure 
judgment  against  it  preliminary  to  an  action  against  the  first  for 
the  purpose  of  enforcing  its  claim  against  the  second. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Febguson,  J.    Reversed 

The  facts  are  stated  by  the  commissioner. 


5U    2B3 
57    216 
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Conucll  d  IveSy  for  appellant: 

A  judgment  may  be  impeached  on  the  ground  of  a  lack 
of  jurisdiction  over  the  defendant  by  any  one  whose  in- 
terests are  adversely  affected  thereby,  be  he  stranger  or 
•  party  defendant  to  the  suit.  {Atkirw  v,  Atkins^  9  Neb.,  191; 
Frazier  v.  MilcSy  10  Neb.,  113;  Murphy  v.  Lyons^  19  Neb., 
691;  Holliday  i\  Broicriy  33  Neb.,  657;  Wilson  v.  Shiptnanj 
U  Neb.,  573.) 

To  gain  jurisdiction  over  a  corporation  the  initial  pro- 
cess must  be  served  upon  the  identical  persons  and  in  the 
exact  manner  prescribed  by  the  statute.  {Fee  t\  Big  Sand 
Iron  Co.,  13  O.  St.,  563;  Miller  v.  Xorfolk  &  W.  R.  Co.,  41 
Fed.  Rep.,  431;  St.  Ijou'is.V.  &  T.  H.  K.  Co.  v.  Dawson,  3 
111.  App.,  120;  Great  Western  M,  Co.  v.  Woodtnas  of  A.  M. 
Co.,  12  Colo.,  47;  Chaml>ers  v.  King  W.  T.  Bridge  Mfg.  Co., 
16  Kan.,  270;  O'Brka  v.  Shaw's  Flat  d-  T.  C.  Co.,  10  C5al., 
343.) 

Breekenridge  &  Breckenridge  and  L.  F.  Crofoot,  contra: 

There  was  service  of  valid  process  by  which  the  court 
acquired  jurisdiction.  (Van  Fle(»t,  Collateral  Attack, 
sees.  61,  62,  526;  Black,  Judgments,  sec.  287;  Freeman, 
Judgments  [4th  ed.],  130;  Gaudy  v.  Jolly,  35  Neb.,  711; 
Schneitman  v.  Noble,  75  la.,  120;  Roteh  r.  Uumboldt  College^ 
56  N.  W.  Kep.  [la.],  658.) 

Defective  service  of  process  does  not  render  void  a 
judgment  based  tliereon.  [Isaacs  v.  Price,  2  Dillon  [U.  8.], 
351;  Hendrick  v.  Whittcmore,  105  JIass.,  27;  Dutton  v.  Hob- 
son,  7  Kan.,  196;  Camphell  v.  Hays,  41  Miss.,  561;  Chrustian 
V.  O'Neal,  46  Miss.,  6()9;  Cole  v.  Butler,  43  Me.,  401;  Fahs  v. 
Taylor,  10  O.,  105;  BaUinger  v.  Tarbell,  16  la.,  492;  Web- 
ster V.  Danki,  47  Ark.,  131;  liighter  v.  Thornton,  30  W.  L. 
Bull  [Pa.],  32;  Jackson  v.  State,  104  Ind.,  516;  Exsig  v. 
Iioxcer,  120  Ind.,  239;  U^onard  v.  Sparks,  22  S.  W.  Kep. 
[Mo.],  899;  Janes  v.  Howell,  37  Neb.,  320;  Schocder  v.  Wil- 
cox, 39  Neb.,  136.) 

Appellant,  who  is  a  stranger  to  the  record  of  the  judg- 
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ments,  cannot  attack  them  collaterally.  {Wilchcr  v.  Rob- 
erimn,  78  Va.,  602;  Yose  v.  Morton^  4  Cush.  [Mass.],  27; 
Eureka  Iron  &  Steel  Works  v.  Bresnahany  66  Mich.,  489; 
Gilmore  i\  Ham,  10  N.  Y.  Supp.,  48;  Martin  v.  BouAe,  37 
&  Car.,  102;  Connelly  i\  Edyerton,  22  Neb.,  82.) 

Irvine,  C. 

The  Campbell  Printing  Press  &  Manufacturing  Com- 
pany, a  New  York  corporation,  brought  this  action 
against  Marder,  Luse  &  Co,  which  seems  to  be  an  Illinois 
corix>ration,  and  the  Omaha  Type  Foundry,  a  Nebraska 
corporation,  alleging  in  its  petition  the  recovery  by  the 
plaintiff  against  the  Omaha  Type  Foundry  of  four  judg- 
ments before  a  justice  of  the  peace,  and  one  in  the  county 
court  of  Douglas  county;  and  that  executions  issued  on 
these  judgments  had  been  returned  unsatisfied;  that  such 
judgments  were  upon  promissory  notes  made  by  stran- 
gers to  the  type  foundry  and  by  it  indorsed  to  the  plaint- 
iff; that  at  the  time  of  the  indorsement  of  said  notes  the 
type  foundry  had  in  its  possession  and  was  the  owner  of 
a  large  amount  of  property;  that  Marder,  Luse  &  Co.  was 
then  the  owner  of  a  large  portion  of  the  capital  stock  of 
the  type  foundry,  and  thereafter  became  the  owner  of  the 
rest  of  the  stock,  and  thereupon  took  possession  and  ap- 
propriated to  its  own  use  all  the  property  of  the  type 
foundry.  The  prayer  was  for  a  disclosure  of  the  prop- 
erty of  the  tyi)e  foundry  and  that  it  be  applied  to  the  pay- 
ment of  plaintiff's  judgments  and  for  judgment  against 
Marder,  Luse  &  Co.  Marder,  Luse  &  Co.  answered  de- 
nying the  material  averments  of  the  petition  and  alleging 
that  the  type  foundry,  in  February,  1891,  became  unable 
to  continue  its  business  because  of  inability  to  pay  debts, 
and  sold  its  property  to  Marder,  Luse  &  Co.,  the  latter 
paying  full  consideration  therefor.  The  court  found  for 
the  plaintiff,  taking  the  view  that  the  plaintiff  was  enti- 
tled to  share  pro  rata  with  other  creditors  in  the  property 
of  the  type  foundry,  and  rendered  judgment  against 
Marder,  Luse  &  Co.  for  that  proportion  of  its  judgments 
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eoiTesponding  to  the  ratio  which  the  value  of  the  property 
bore  to  the  total  indebtedness  of  the  company.  From 
this  decree  Marder,  Luse  &  Co.  appeals. 

The  evidence,   without    contradiction,   discloses   that 
prior  to  December,  1890,  the  type  foundry  was  doing 
business  in  Omaha  with  a  capital  stock  of  f25,000,  |23,- 
000  of  which  was  owned  by  Marder,  Luse  &  C5o.,  |1,000 
by  Mr.  Pickering,  and  |1,000  by  H.  P.  Hallock.     Mr. 
Hallock  was  vice  president  of  the  company,  Mr.  Marder, 
of  Marder,  Luse  &  Co.,  being  its  president.     In  December, 
1890,  Marder,  Luse  &  Co.  purchaseil  the  stock  of  Messrs. 
Pickering  and  Hallock,  and  thus  became  the  sole  owner 
of  the  stock  of  the  type  foundry.     Mr.  Dresser  appeared 
then  as  the  agent  of  Marder,  Luse  &  Co.  and  took  pos- 
session of  the  property  of  the  type  foundry.     It  appears 
quite  clearly  that  he  held  no  official  position  in  the  tyi)e 
foundry  corporation  and  exercised  no  authority  derived 
therefrom.     The  type  foundry  had  about  this  time  exe- 
cuted a  bill  of  sale  to  Marder,  Luse  &  Co.  of  all  its  prop- 
erty in  payment  of  an  indebtedness  pi^eviously  incurred. 
This  bill  of  sale  was  authorized  at  a  meeting  of  the  stock- 
holders of  the  type  foundry,  the  minutes  disclosing  that 
Mr.  Marder  was  alone  present  representing  all  the  stock* 
From  that  time,  to-wit,  early  in  February,  1891,  the  prop- 
erty was  in  the  possession  of  Dresser  as  agent  for  Marder, 
Luse  &  Co.  under  the  bill  of  sale.    The  judgments  were 
all  rendered  in  actions  begun  in  1892,  long  after  the  trans- 
actions referred  to.     To  their  introduction  in  evidence 
the  defendant  objected,  on  the  ground  of  want  of  jurisdic- 
tion appearing  on  the  face  of  the  record,  and  also  by  ex- 
trinsic evidence.     The  court  received  the  judgments  and 
found  in  the  decree  that  they  were  valid.     We  think  they 
were  shown  beyond  dispute  to  be  void.     It  is  unnecessary 
to  consider  some  of  the  questions  argued  as  to  the  validity 
of  service  upon  certain  officers  of  the  corporation.    Where 
the  returns  show  by  name  the  person  upon  whom  service 
was  made,  it  appears  in  each  case  to  be  Mr.  Hallock  or 
Mr.  Dresser.     At  the  time  of  service  Mr.  Hallock  had  no 
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connection  whatever  with  the  corporation,  and  Mr.  Dres- 
ser never  had  any  connection  therewith.  One  record  dis- 
closes service  by  leaving  a  copy  at  the  usual  place  of 
business  of  the  corporation.  But  the  action  was  before 
a  justice  of  the  peace.  The  general  provision  of  the  Code 
of  Civil  Procedure  is  (sec.  73),  that  a  summons  against  a 
corporation  may  be  served  upon  certain  officers  named^ 
"or  if  none  of  the  aforesaid  officers  can  be  found,  by  a 
copy  left  at  the  office  or  last  usual  place  of  business  of 
such  corporation."  But  section  912  of  the  Code  is  a 
special  provision  relating  to  service  upon  corporations  in 
actions  before  justices  of  the  peace,  and  such  special  pro- 
vision prevails  as  against  the  general  provision  of  sec- 
tion 73.  By  section  912  it  is  provided  that  a  summons 
may  be  served  upon  certain  officers,  "or  if  none  of  the 
aforesaid  officers  can  be  found,  by  a  copy  left  at  the  office 
or  usual  place  of  business  of  such  corporation  with  the 
person  having  charge  thereof."  Now,  at  the  time  this 
summons  was  served,  the  type  foundry  had  no  usual  place 
of  business,  and  no  person  was  in  charge  thereof.  The 
section  governing  the  case  differs  from  section  73  in  re- 
quiring service  at  the  usual  place  of  business  instead  of 
last  usual  place  of  business,  and  in  requiring  a  copy  to  be 
left  with  the  person  having  charge  thereof.  While  it 
was  held  in  Johnson  v.  Jones,  2  Neb.,  126,  that  the  return 
of  an  officer  cannot  be  impeached  collaterally,  it  has  since 
been  several  times  distinctly  held  to  the  contrary.  {Hoi- 
liday  t?.  Brown,  33  Neb.,  657,  34  Neb.,  232;  Wilson  v.  Ship- 
man,  34  Neb.,  573.)  In  many  other  cases  the  court,  by 
considering  the  sufficiency  of  evidence  to  impeach  the  re- 
turn, has  impliedly  held  to  the  same  effect,  and  it  now 
must  be  accepted  as  the  established  law  of  this  state  that 
extrinsic  evidence  is  admissible  in  a  collateral  proceeding 
for  the  purpose  of  impeaching  an  officer's  return.  We 
call  attention  to  this  rule  for  the  purpose  of  showing  the 
inapplicability  of  certain  authorities  from  states  holding 
otherwise,  which  authorities  are  relied  on  by  the  appellee. 
The  appellee  contends,  however,  that  although  it  be 
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found  that  the  service  was  defective,  the  judgments  are 
not  void,  and  not  open  to  collateral  attack.  In  support 
of  this  argument  reliance  is  placed  largely  on  Gandy  r. 
Jolli/y  35  Neb.,  711.  In  that  case  the  defect  was  that  the 
service  had  been  by  reading  the  summons  instead  of  de- 
livering a  copy.  This  was  a  mere  irregularity  in  the  man- 
ner of  service  and  the  court  properly  held  that  it  did  not 
rendered  the  judgment  void.  A  paragraph  from  Black  on 
Jiulgments,  was,  however,  cited  with  approval  in  the  opin- 
ion, distinguishing  between  such  irregularities  in  the  man- 
ner of  service  and  a  total  want  of  service  which  renders  the 
judgment  void,  and  as  illustrations  of  cases  where  there 
is  a  total  want  of  service  there  is  mentioned  service  by 
delivering  a  copy  to  a  third  person  not  a  resident  of  the 
house  of  defendant's  abode,  and  service  upon  a  stranger, 
although  he  is  the  authorized  agent  of  the  defendant 
The  distinction  is  in  fact  clear.  If  an  attempt  at  service 
is  made,  and  actually  reaches  the  defendant,  although  it 
be  not  made  or  returned  in  the  form  and  manner  o-equired 
by  law,  there  is  presented  a  case  where  jurisdiction  at- 
taches so  far  as  to  render  a  judgment  good  against  col- 
lateral attack.  But  where  the  attempted  service  does  not 
reach  the  defendant  at  all  there  is  no  service  and  the  pro- 
ceedings are  void.  We  consider  this  a  case  of  the  latter 
class.  Service  was  not  made  upon  any  person  having  any 
connection  whatever  with  the  corporation.  Indeed,  at  the 
time  the  suit  was  begun,  the  corporation  was  practically 
extinct.  It  had  no  officers,  no  place  of  business,  and  a 
solitary  stockholder  which  was  itself  a  corporation  of  a 
distant  state.  We  therefore  think  the  court  erred  in  find- 
ing the  judgments  valid.  Attention  is  called  to  Jaiie^  t?. 
Hoirdl,  37  Neb.,  320.  But  that  case  is  not  applicable.  It 
belongs  to  that  class  in  which  the  court  has  frequently 
held  that  one  seeking  the  affirmative  relief  of  a  court  of 
equity  against  a  void  judgment  must  disclose  that  he  has 
a  meritorious  defense  to  the  cause  of  action  on  which  the 
judgment  was  based.  These  cases  are  not  applicable  to 
caKes  like  the  present,  where  the  party  claiming  under 
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the  judgment  is  seeking  affirmatively  to  enforce  it.     This 
he  cannot  do  if  the  judgment  is  void. 

The  plaintiff,  both  in  its  petition  and  in  its  evidence, 
rested  its  case  entirely  on  the  judgments.     While  the 
pleading  of  the  judgments  was  perhaps  an  implied  plead- 
in  jr  of  an  indebtedness,  there  was  in  the  evidence  no  proof 
of  an  indebtedness  to  the  plaintiff  outside  of  the  rc^cords 
of  the  void  judgments.     Therefore,  the  plaintiff  failing  to 
.establish  its  judgments,  failed  entirely  to  establish  its 
relationship  as  creditor  of  the  type  foundry.     We  men- 
tion this  particularly  for  the  purpose  of  guarding  against 
any  inference  that  the  plaintiff  is  entitled  to  no  relief  if 
it  be  in  fact  a  creditor.     The  bill  of  sale  to  Marder,  Luse 
&  Co.  was  clearly  void  as  against  other  creditors.     It  has 
been  held  that  a  corporation  may  not  prefer  a  debt  owing 
to  its  own  directors,  or  a  debt  for  which  such  directors  are 
sureties.     {Ingwersen  v.  Edgecomhe,  42  Neb.,  740;    Tillson 
c  Doicning,  45  Neb.,  549.)     The  principle  which  governs 
these  cases  applies  to  such  a  case  as  this,  w^here,  if  we 
concede  that  one  corporation  may  become  the  owner  of 
all  the  stock  of  another,  the  oflScers  of  the  former,  acting 
in  its  behalf  and  also  on  behalf  of  the  latter,  prefer  a 
debt  from  the  latter  to  the  former,  especially  when  such 
preference  absorbs  all  the  assets  of  the  debtor  corpora- 
tion.    It  may  be  that  the  situation  at  the  time  was  such 
that  the  plaintiff  could  not  maintain  any  action  against 
the  type  foundry  because  of  the  disappearance  of  its 
whole  organization  and  of  all  its  assets  through  the 
wrongful  act  of  the  defendant.     If  so,  it  is  very  proba- 
ble that  this  action  might  be  maintained  against  Marder, 
Luse  &  Co,  without  its  being  sustained  by  judgments 
against  the  type  foundry.     As  the  record  does  not,  at  this 
time,  present  these  questions,  they  are  not  decided.     We 
merely  desire  to  clearly  indicate  that  they  are  not  here 
being  determined  adversely  to  the  plaintiff.     Under  the 
circumstances,  we  think  the  proper  course  is  to  remand 
the  action  to  the  district  court  for  a  new  trial. 

fto  Reversed  and  remanded. 
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William  M.  Clabk  v.  William  J.  Turner  bt  al. 

Filed  Januaby  7, 1897.    No.  6857. 

1.  Wills:  Proof  of  Contents.    The  contents  of  a  lost  will  cannot  be- 

proved  solely  by  the  declarations  of  the  testator. 

2.  :  .    The  testimony  of  a  witness  as  to  the  contents  of  a 

will,  his  knowledge  being  derived  from  the  testator's  reading  the 
will  to  him,  and  not  from  having  himself  inspected  it,  is  in  effect 
only  testimony  as  to  the  testator's  declarations. 

3. :  .    Such  declarations,  it  seems,  are  admissible  to  cor- 


roborate more  direct  evidence. 


4, :  Contest:  Attorneys'  Fees.  Attorneys*  fees  cannot  be  al- 
lowed in  the  contest  proceedings  to  unsuccessful  proponents  of  a 
will.  If  such  proponents  are  entitled  to  reimbursement  out  of  the 
estate,  it  must  be  had  in  the  course  of  administration,  and  after 
administration  granted. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J.    Affirmed, 

See  opinion  for  statement  of  the  case. 

J.  W.  Detceese,  £  M.  HalL  and  G.  M.  Lamhertson^  for 
plaintiff  in  error: 

Proponents  had  a  right,  after  having  shown  that  a  will 
was  left  by  testator  and  that  it  had  been  lost,  stolen,  or 
destroyed,  to  prove  its  contents  by  offering  what  purports 
to  be  a  copy,  to  show  that  it  is  a  copy,  and  to  have  the 
same  probated.  {In  re  Page^  118  111.,  576;  1  Redfield,. 
Wills,  349;  Davis  v.  Sigmrney,  8  Met.  [Mass.],  487;  Crow- 
ley V.  Crowley  J  80  111.,  469;  Jackson  v.  Vickotnjy  1  Wend.  [X. 
Y.],  406;  Dan  v.  Brown,  4  Cow.  [N.  Y.],  483;  Doran  t\ 
Mullen,  78  111.,  342;  Thornton  v.  Thornton,  39  Vt,  122; 
Svgdcn  v.  Lord  St.  Leonards,  34  L.  T.  Rep.  [Eng.],  372*^ 
iSonfhworth  v.  Adams,  11  Biss.  [U.  S.],  257.) 

Tlie  presumption  that  a  will  is  revoked  because  not 
found  in  the  place  where  it  was  deposited  by  tho  testator 
may  be  rebutted.     (Gaines  t\  Ilennrv,  24  Mow.  [['.  S.],  553.) 


Vol.  50]  JANUARY  TERM,  1897.  291 


Clark  V.  Turner. 


The  presumption  of  revocation  does  not  arise  wlieu  no 
immediate  search  was  made  for  the  will  in  the  place 
where  it  was  last  seen  and  deposited,  and  this  is  esp<»- 
cially  true  where  those  interested  in  its  loss  or  destruc- 
tion took  the  receptacle  in  which  it  was  deposited  into- 
their  exclusive  possession  and  custody,  against  the  known 
wishes  of  the  testator,  and  prevented  the  executors,  lega- 
tees, and  devisees  in  the  will  from  examining  it  until  its 
contents  were  rifled  and  destroyed  by  an  allege<l  burglar. 
In  such  a  case  the  burden  of  proof  is  on  the  contestant,, 
who  took  possession  of  the  receptacle,  to  show  that  th(^ 
will  was  not  in  it  at  the  time  he  took  the  receptacle  into- 
his  custody.  (Finch  v.  Finch,  16  L.  T.  Rep.  [Eng.],  268; 
Podmore  v.  Whatton,  3  Sn.  &  Tr.  [Eng.],  449;  Sugden  r.  Lord 
8t  Leonards,  34  L.  T.  Rep.  [Eng.],  372;  In  re  Page,  118  111.,. 
576;  Gaines  v.  Hennen,  24  How.  [U.  S.],  553.) 

Fees  of  proponent's  attorneys,  as  well  as  costs  of  court,, 
ought  to  be  paid  out  of  the  estate.  (Strhrock  t\  Frdawa,. 
33  Neb.,  4i:};  Mathis  v.  Pitman,  32  Neb.,  191;  Bradford  v. 
Jioirdinot,  3  Wash.  [U.  S.  C.  C],  122;  Compton  v.  Barnes,  4 
Gill  [Md.],  55;  Henderson  v.  Slmnmns,  33  Ala.,  291.) 

Satrycry  iSnell  &  Frost,  and  Charles  ().  Whedon,  contra: 

There  \vas  no  competent  testimony  as  to  the  contents 
of  the  will  alleged  to  harve  been  made  by  Dr.  Turner. 
(Edington  v.  Mutual  Life  Ins.  Co.,  67  N.  Y.,  185;  Feeney  x\ 
Long  Island  R.  Co.,  5  L.  R.'A.  [N.  Y.],  544;  Pennsylvania 
R.  Co.  V.  Marien,  7  L.  R.  A.  [Ind.],  687;  Henston  v.  Simpson,, 
115  Ind.,  62;  Westfwer  v.  ^tna  Ins,  Co.,  99  N.  Y.,  5(5; 
Ijoder  V.  Whelpley,  111  N.  Y.,  239;  Parkier  v.  Carter,  il 
Am.  Dec.  [Va.],  513;  Morris  v.  Cain,  1  So.  Rep.  [La.J^ 
797;  Bacm  v.  Frishie,  80  N.  Y.,  394;  Root  r.  Wright^ 
84  N.  Y.,  72;  Koontz  v.  Otccns,  18  S.  W.  Rep.  [Mo.],  928;, 
Ransom  v.  Schmela,  13  Neb.,  73.) 

The  contents  of  the  alleged  w  ill  could  not  be  shown  bv 
the  declarations  of  testator.  {ChrishoUn  r.  Ben,  7  B.  ilon. 
[Ky.],  412;  Colligan  v.  McKernan,  2  Dem.  [N.  Y.],  421; 
Mercer  v.  Mackin,  14  Bush  [Ky.],  442;   Clark  r.  Morton,  2S 


K  ^' 


292  NEBRASKA  REPORTS.  [Vol.50 


Clark  v.  Turner. 


Am.  Deo.  [Pa.],  670;  Qay  v.  Qay,  14  N.  W.  Eep.  [la.], 
238;  Waterman  v.  Whitney^  11  N.  Y.,  157;  Boynlan  v. 
Meeker y  28  N.  J.  Law,  274;  Behrens  v.  Behrens,  25  N.  E. 
Rep.  [O.],  209;  Morgan  v.  Bin^ows,  45  Wis.,  211;  Wood- 
ward v.  Goulstonej  11  App.  Cas.  [Eng.],  478;  Hunter  v. 
Gardenhirc,  13  B.  J.  Lea  [Tenn.],  662.) 

The  contents  of  the  alleged  will  was  not  shown  by  that 
positive  testimony  required  by  law.  {Southworth  v.  AdamSf 
11  Biss.  [U.  S.],  260;  Davis  v.  Sigourneyy  8  Met.  [Mass.], 
487;  In  re  Johnson^s  Will^  40  Conn.,  589;  Bauakett  v.  Keitt, 
22  S.  Car.,  187.) 

The  ruling  in  disallowing  fees  for  attorneys  was  cor- 
rect. (Mumper^ 8  Appeal,  3  Watts  &  S.  [Pa.],  441;  Royer^s 
Appeal,  13  Pa.  St.,  569;  Andrews  v.  Administrators,  7  O.  St, 
152;  Collyer  v.  Collyer,  4  Dem.  [N.  Y.],  53;  Broum  v.  Yin- 
yard,  1  Bailey's  Eq.  [S.  Car.],  460.) 

Irvine,  C. 

John  J.  Turner  was  an  elderly  citizen  of  the  city  of 
Lincoln,  blessed  with  a  pious  disposition  and  a  consider- 
able quantity  of  this  world's  goods.  He  died  March  1, 
1890,  leaving  him  surviving  two  sons,  William  J.  Turner 
and  \l.  Morris  Turner.  Some  time  after  his  death  Will- 
iam M.  Clark  and  Nahum  S.  Scott  propounded  for  pro- 
bate what  purported  to  be  a  copy  of  John  J.  Turner's 
last  will  and  testament,  it  being  alleged  that  said  will 
had  been  deposited  in  a  valise  belonging  to  the  testator, 
which,  after  his  death,  had  been  delivered  to  his  sons, 
and  that  thereafter  it  was  claimed  that  the  house  in 
which  the  valise  had  been  kept  was  burglariously  entered, 
the  valise  cut  open,  and  its  contents  extracted.  The  pro- 
bate was  contested  by  the  two  sons.  The  result  of  the 
proceedings  in  the  county  court  does  not  appear  from 
the  record.  The  case  was,  however,  appealed  to  the  dis- 
trict court,  where,  as  a  result  of  what  appears  to  have 
been  a  third  trial  there,  a  verdict  was  rendered  in  favor 
of  the  contestants.  Judgment  was  rendered  denying  pro- 
bate and  the  proponent  Chirk,  the  proponent  Scott  hav- 
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ing  died  pending  the  proceedings,  prosecutes  to  this  court 
proceedings  in  error  to  reverse  that  judgment. 

The  copy  of  the  will,  as  propounded,  is  as  follows: 

"I,  John  J.  Turner,  of  Lincoln,  Nebraska,  being  of 

sound  and  disposing  mind  and  memory,  aged ,  do 

hereby  declare  this  to  be  my  last  will  and  testament,  as 
follows: 

"First — I  will  that  my  debts  and  reasonable  funeral 
charges  be  paid. 

"Second — I  give  and  bequeath  to  the  Board  of  Missions 
for  Preedmen  of  the  Presbyterian  Church  of  the  United 
States  of  America  the  value  of  the  note  of  R.  Morris 
Turner  for  four  thousand  five  hundred  dollars,  secured 
by  mortgage  on  lot  three  (3)  in  block  one  hundred  and 
twenty-nine  (129),  city  of  Lincoln,  Lancaster  county,  Ne- 
braska, less  two  thousand  dollars  borrowed  at  the  First 
National  Bank  of  Lincoln,  Nebraska,  and  paid  over  to 
said  board. 

"Third — ^I  give  and  bequeath  to  the  Board  of  Foreign 
Missions  of  the  Presbyterian  Church  in  the  United  States 
of  America  the  value  of  a  note  made  by  William  J. 
Turner  to  me  for  the  sum  of  five  thousand  seven  hundred 
dollars,  less  the  amount  necessary  to  pay  my  note  of 
f2,000  at  the  First  National  Bank  of  Lincoln,  Nebraska, 
for  which  this  note  of  f  5,700  dollars  is  pledged  as  collat- 
eral security. 

"Fourth — I  give  and  bequeath  to  Karen  Rootham  the 
entire  use  of  my  double  house  on  North  Twelfth  street, 
east  of  the  university,  during  her  natural  life,  and  in  case 
the  house  shall  be  destroyed  she  may  use  the  entire 
amount  of  the  insurance  to  rebuild  the  same,  or  she  may 
receive  one-half  of  the  amount  of  the  insurance  and  re- 
lease her  interest  and  claim  upon  the  property.  She 
may  assign  and  dispose  of  her  entire  interest  in  rrmts 
and  use  of  said  house  at  any  time,  and  at  her  death  the 
said  property  shall  go  to  my  two  sons,  William  J.  Turner 
and  B.  Morris  Turner. 

"Fifth — I  give,  grant,  and  bequeath  to  my  son,  R.  Mor- 
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ris  Turner,  the  house  and  lot  where  I  now  reside,  with  all 
the  furniture  and  family  library  therein;  also  any  bal- 
ance of  the  note  of  K.  Morris  Turner  not  bequeathed  or 
paid  at  the  time  of  my  death. 

"Sixth — I  give  and  bequeath  to  my  son,  William  J. 
Turner,  all  my  medical  books,  instruments,  and  medi- 
<:ines,  books  of  account,  and  accounts  belonging  to  me  at 
the  time  of  my  death. 

"I  hereby  constitute  and  appoint  Captain  N,  S.  Scott 
and  William  M.  Clark  to  be  the  executors  of  this  my  last 
will  and  testament,  hereby  revoking  all  former  wills  by 
me  made. 

"Witness  my  hand  and  seal  this day  of ,  1888. 

"John  J.  Tubnbe. 

"Fred  Schmidt. 

"Geo.  a.  Hagensick. 

"The  foregoing  instrument  was  on  the  day  of  the  date 
thereof  signed,  sealed,  published,  and  declared  by  the 
testator  therein  named,  John  J.  Turner,  as  and  for  his 
last  will  and  testament,  in  the  presence  of  us,  who,  at  his 
request  and  in  his  presence,  and  in  the  presence  of  each 

other,  have  hereunto  subscribed  our  names  this day 

of ,  1888.  Fred  Schmidt. 

"Geo.  a.  Hagensick. 

"codicil  to  my  last  will  and  testament. 

"I,  John  J.  Turner,  hereby  will  and  direct  that  my  ex- 
ecutors shall  pay  to  my  brother,  living  in ,  out  of  the 

interest  of  William  J.  Turner's  note  the  sum  of  three  hun- 
dred and  fifty  dollars,  to  be  used  by  him  as  a  loan  for  the 
term  of  five  years,  without  interest  At  the  expiration 
of  five  years  to  be  collected  and  paid  over  to  the  Board 
of  Foreign  Missions  of  the  Presbyterian  Church  in  the 
United  States  of  America.  John  J.  Turner. 

"Dated  December ,  1889. 

"Witness: 

"Sarah  Turner. 
"Karen  Eootham.'* 
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A  few  remarks  in  regard  to  the  subject-matter  of  the 
testator's  property  may  not  be  inappropriate,  preliminary 
to  tlie  statement  of  other  facts  in  the  case.  The  alleged 
test^itor,  John  J.  Turner,  referred  to  usually  in  the  evi- 
<lence  as  Dr.  Turner,  by  which  term  we  shall  hereafter 
<lesignate  him,  was,  at  the  time  of  his  death,  and  at  the 
time  it  is  claimed  this  will  was  executed,  seized  of  th3 
land  described  in  the  will,  and  also  of  another  lot  in  the 
<ity  of  Lincoln,  not  thereby  disposed  of.  He  had  pre- 
viously owned  two  other  lots  in  the  city  of  Lincoln,  one 
of  which  he  had  coii^eyed  to  his  son,  R.  Morris  Turner, 
receiving  in  consideration  for  the  conveyance  the  latter^s 
note  for  $4,500,  secured  by  mortgage  on  the  lot.  The 
other  lot  he  had,  at  about  the  same  time,  conveyed  to 
his  son,  William  J.  Turner,  receiving  in  return  the  latter's 
note  for  $5,700.  It  appears  from  the  evidence  that  the 
object  of  both  these  conveyances  was  to  provide  annuities 
by  virtue  of  an  arrangement  entered  into  between  Dr. 
Turner  and  his  sons,  whereby,  in  order  to  relieve  the 
doctor  of  the  burden  of  caring  for  the  property,  the  con- 
veyances were  made  to  his  sons,  .they  to  pay  interest  on 
the  notes  during  the  doctor's  lifetime.  They  contend  that 
upon  his  death  interest  was  to  cease,  and  the  principal 
of  the  notes  was  not  to  be  paid.  These  are  the  notes 
i*eferred  to  in  the  second  and  third  paragraphs  of  the 
will  propounded.  Dr.  Turner's  wife  died  in  1883.  Soon 
thereafter  one  Karen  Rootham,  or,  as  she  herself  signs 
her  name,  Karenhappech  Rootham,  a  maiden  of  mature 
years,  became  installed  in  Dr.  Turner's  home  as  his  house- 
keeper. It  is  to  her  that  the  fourth  paragraph  of  the 
alleged  will  relates.  Mr.  Clark  and  Mr.  Scott,  who  are 
named  as  executors,  were  prominent  members  of  the 
Presbyterian  church,  of  which  Dr.  Turner  was  also  a 
member.  Captain  Scott  was  a  lawyer  and  seems  to  have 
been  Dr.  Turner's  legal  adviser.  Dr.  Turner  seems  to 
have  acquired  somewhat  of  a  habit  of  making  wills,  as 
there  is  evidence,  chiefly  from  entries  in  his  diary,  of  his 
having  executed  several  such  instruments  in  the  last 
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decade  of  his  life.  There  is  a  little  evidence  of  this  char- 
acter tending  to  show  the  execution  by  him  of  a  will 
later  than  the  one  here  in  controversy,  but  this  evidence 
would  not  be  of  such  a  character  as  to  justify  the  rejec- 
tion of  this  will  were  this  one  satisfactorily  established* 
It  is  claimed  that  the  will  propounded  was  executed  in 
the  summer  of  1888,  and  it  quite  satisfactorily  app<»ar& 
that  Dr.  Turner  during  that  summer  did  execute  a  will,, 
which  was  witnessed  by  Fred  Schmidt  and  George  A. 
Hagensick.  Neither  witness  pretends  to  have  been  in- 
formed as  to  the  contents  of  the  wiM.  There  is  evidence 
to  the  effect  that  on  one  occasion,  and  perhaps  on  three 
occasions,  between  the  time  when  this  will  was  executed 
and  Dr.  Turner's  death,  the  doctor  exhibited  to  Miss 
Eootham  an  envelope,  and  also,  without  displaying  it& 
contents,  a  paper  enclosed  in  that  envelope,  telling  Misft 
Rootham  that  it  was  his  will  and  calling  her  attention 
to  the  fact  that  he  deposited  it  in  a  certain  valise,  which 
he  hung  in  a  closet  in  his  house.  He  also  placed  the  key 
to  the  valise  in  a  drawer  and  called  her  attention  to  that 
fact  He  left  with  her  an  envelope  marked  "Miss  Karen 
Bootham  (after  my  death).  J.  J.  Turner."  This  envelope 
when  opened  contained  a  direction  to  Miss  Rootham  "To 
give  my  valise  key  to  Mr.  William  Clark,  who  can  take 
the  note  case,  which  contains  all  valuable  papers,  also 
any  money  in  my  old  book,  and  the  key  of  the  house  to 
my  son,  R.  Morris  Turner."  Mr.  Clark  was  unfortunately 
absent  from  Lincoln  at  the  time  of  Dr.  Turner's  d(»ath. 
Immediately  after  his  funeral  the  two  sons  of  Dr.  Turner 
found  Miss  Rootham  in  possession  of  the  valise.  At 
their  solicitation  she,  exhibiting  some  reluctance,  deliv- 
ered the  valise  to  William  J.  Turner,  both  sons  giving 
her  a  written  receipt  therefor.  The  valise  was  placed 
in  William  J.  Turner's  house.  Early  in  ilay  it  was  an- 
nounced that  this  house  had  been  entered  by  burglars 
and  a  number  of  articles  abstracted.  The  account  of  this 
affair  as  given  by  William  J.  Turner,  and  corix)borated  in 
most  particulars  by  his  wife  and  brother,  is  that  with  hi& 
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family  he  made  an  evening  call  upon  his  brother  and  re- 
turned home  about  half  past  ten.  During  his  absence 
the  house  had  been  entered  through  a  basement  window; 
some  jewels  had  been  stolen;  this  valise  had  been  cut 
open  and  papers,  evidently  abstracted  therefrom,  were 
found  scattered  about  the  floor;  no  will  was  found 
among  these  papers.  From  the  foregoing  facts  we  think 
the  proponents  raised  a  strong  presumption,  if  they  did 
not  make  conclusive  proof,  that  a  will  by  Dr.  Turner  had 
been  executed;  that  it  was  placed  in  the  valise,  and  that 
it  was  there  at  the  time  of  his  death.  Without  desiring 
to  cast  any  unfavorable  reflection  upon  any  of  the  parties 
concerned,  we  may  be,  perhaps,  permitted  the  remark  that 
the  unusual  conduct  of  the  burglar  in  seeking  out  this 
valise  from  an  upstairs  closet,  cutting  it  open,  and  scat- 
tering its  contents  over  the  floor,  does  not  tend  in  our 
minds  to  raise  any  inference  that  no  will  was  among  the 
papers  so  abstracted,  although  it  does  not  appear  that 
any  paper  belonging  to  Dr.  Turner,  and  known  to  be  in 
existence,  was  actually  carried  away  by  the  felon.  In 
addition  to  the  foregoing,  there  appeared  certain  declara- 
tions of  Dr.  Turner  extending  to  a  short  time  before  liit> 
death,  from  which  it  would  appear  that  the  will  had  not 
been  revoked.  Such  declarations  we  think  admissible* 
for  this  purpose,  as  will  be  hereinafter  indicated. 

The  difficulty  lies  in  the  proof  which  was  offered  as  to 
the  contents  of  the  will.  It  does  not  appear  that  any 
person  ever  read  the  will,  or  was  aware  of  any  portion  of 
its  contents  except  through  statements  made  by  Dr.  Tur- 
ner. The  strongest  evidence  is  that  of  Captain  Scott,  to 
the  effect  that  Dr.  Turner  came  to  his  office  declaring 
that  he  had  made  his  will,  and  then  read  it  to  Captain 
Scott,  asking  him  whether  it  was  in  legal  form.  Captain 
Scott  was  blind  and  therefore  did  not  see  the  will  himself, 
80  that  his  testimony  amounts  to  nothing  more  than  a 
repetition  of  Dr.  Turner's  declarations  as  to  its  contents. 
In  addition  to  this  there  is  evidence  of  a  few  declaraticms 
made  to  others  subseepiently  as  to  the  effect  of  diff(u*ent 
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provisions  contained  in  the  will.  Dr.  Turner  told  Mr. 
Clark  that  he  and  Captain  Scott  were  named  as  executors. 
He  told  Karen  Rootham  that  he  had  provided  for  her;  he 
told  his  pastor,  Dr.  Curtis,  something  in  regard  to  the 
bequests  to  the  two  missionary  boards;  beyond  this  there 
is  no  evidence  as  to  the  contents  of  the  will.  Mr.  Clark 
had,  about  the  time  the  will  was  executed,  obtained  cop- 
ies of  the  two  notes  referred  to.  Just  before  the  will  was 
propounded  for  probate  he  obtained  from  the  records  a 
description  of  the  property  covered  by  the  Morris  Turner 
mortgage.  The  copy  propounded  was  made  up  by  Cap- 
tain Scott's  dictating  to  Mr.  Clark  from  recollection  of 
Dr.  Turner's  declarations,  and  Mr.  Clark's  filling  in  the 
description  of  the  notes  and  mortgage  from  the  memo- 
randa in  his  possession.  The  attestation  clause  was 
{"copied  from  a  form  book.  We  do  not  think  that  this  was 
sufficient  evidence  of -the  contents  of  the  will,  and  from 
this  it  follows  that  the  verdict  was  the  only  one  which 
could  properly  be  returned  upon  the  evidence.  It  be- 
comes, therefore,  unnecessary  for  us  to  consider  any  spe- 
cial assignments  of  error  relating  to  other  bran<;hes  of 
the  case. 

The  precise  question  does  not  seem  to  have  often  arisen. 
We  think  all  the  cases  hold  that  the  declarations  of  a 
testator  may  be  received  in  evidence  to  prove  the  exist- 
ence of  a  will  and  in  proof  of  issues  relating  to  the  testa- 
tor's competency  or  to  undue  influence,  but  it  has  been 
doubted  whether  such  declarations  may  be  received  to 
establish  a  revocation.  It  follows  that  in  all  proceedings 
to  probate  a  lost  will,  such  declarations  are  admissible  in 
evi(U»n(*e  because  the  existence  of  the  will  must  neces- 
sarily be  established  by  some  such  indirect  method.  The 
declarations  having  been  admitted  for  that  purpose  their 
sufficiency  to  establish  the  contents  of  the  will  is  another 
question. 

In  England,  prior  to  the  leading  case  of  Sugden  v.  Lord 
8L  lA'onard.Sy  L.  E.,  1  P.  D.,  154,  it  was  considered 
that  the  declarations  were  not  admissible  as  tending  to 
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prove  the  contents.  Doe  v.  Palmer^  16  Q.  B.  [Eng.],  747, 
turned  upon  the  question  whether  an  interlineation  had 
been  made  before  or  after  the  execution  of  the  will,  and  it 
was  held  that  the  testator's  declarations  as  to  his  inten- 
tions made  before  the  execution  of  the  will  were  admissi- 
ble, but  the  declarations  made  after  its  execution  were 
not.  Quick  v.  Qnicky  3  Swab.  &'  T.  [Eng.],  442,  was  a  case 
startlingly  like  that  at  bar  in  some  points.  The  sole  evi- 
dence of  the  contents  of  the  will  was  the  testator's  decla- 
ration. There  was  the  same  fact  of  the  will  being  kept 
in  a  bag  and  of  its  being  taken  by  burglars.  The  court 
held  that  there  was  a  failure  of  proof,  holding  also  that 
the  declarations  were  incompetent.  The  court  of  ap- 
peals, however,  in  Sugdai  v.  Lord  St.  Leonards,  overruled 
Quick  V.  Quick  and  distinctly  held  such  declarations  ad- 
missible. The  will  in  question  was,  however,  proved  by 
much  other  evidence;  Miss  Sugden,  the  testator's  daugh- 
ter, had  not  only  heard  the  will  read  but  she  had  herself 
read  it  a  number  of  times  and  was  able  to  testify  in  much 
detail  as  to  its  contents  from  such  personal  inspection; 
moreover,  not  less  than  eight  codicils  were  found,  the 
terms  of  these  all  tending  to  corroborate  her  as  to  the 
contents  of  the  original  will.  In  addition  to  this  proof 
there  was  the  evidence  of  the  testator's  declarations  as 
to  the  will's  contents.  The  long  and  exhaustive  opinions 
are  directed  only  incidentally  to  the  admissibility  of  the 
declarations.  The  crucial  question  having  been  whether 
all  the  evidence  was  sufficient  to  establish  the  will,  the 
case,  therefore,  falls  far  short  of  holding  that  the  con- 
tents of  a  lost  will  may  be  proved  solely  by  the  declara- 
tions of  the  testator.  Its  effect  is  merely  that  such 
declarations  are  admissible  to  corroborate  more  direct 
evidence.  This  is  the  construction  given  the  case  by  the 
house  of  lords  in  Woodward  v.  GoulstonCy  11  App.  Cas. 
[Eng.],  469,  where  the  declarations  of  the  testator  were 
held  insufficient  alone  to  establish  the  will.  An  inti- 
mation was  given  that  Sugden  v.  Lord  St.  Leonards  was 
not  considered  free  from  doubt  and  the  question  there 
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presented  left  open.  The  importance  of  interests  in- 
volved in  probate  eases  in  England  is  such  that  the  de- 
cisions of  English  courts  on  such  subjects  are  entitled 
to  great  weight,  and  we  may  safely  say  that  the  result  of 
the  English  cases  is  that  the  contents  of  a  lost  will  cannot 
be  established  solely  by  the  declarations  of  the  testator, 
although  such  declarations  are  now  deemed  admissible 
for  the  purpose  of  corroboration. 

The  American  cases  relied  on  to  suport  proponents' 
theory  are,  when  examined,  in  strict  accordance  with  the 
English  rule.  In  ix  Page,  118  111.,  576,  expressly  follows 
S'H(f(hn  V.  Lord  St.  Jjconardsy  and  comes  within  the  true 
doctrine  of  that  case,  because  the  declarations  in  that 
case  merely  wont  to  corroborate  the  testimony  of  the 
lawyer  who  drew  the  will  and  who  produced  a  copy 
thereof.  Southtcorth  v.  Adams,  11  Biss.  [U.  S.],  256,  In  re 
Hope,  48  Mich.,  518,  and  In  re  Lambie,  97  Mich.,  49,  are 
cases  of  the  same  character,  the  declarations  being  cor- 
roborative merely,  and  not  relied  on  in  themselves  to 
establish  the  will.  In  ColUgan  i\  McKemariy  2  Dem.  [N. 
Y.],  421,  a  will  had  been  propounded  for  probate.  It  was 
contended  that  there  was  a  subsequent  will  revoking  the 
former  one,  but  the  subsequent  will  was  lost.  The  evi- 
dence offered  to  establish  the  second  will  consisted  in  the 
testimony  of  a  clerk  in  a  lawyer's  office,  who  heard  the 
scrivener  I'ead  it  in  the  presence  of  the  testator  at  the 
time  of  its  execution.  The  court  distinctly  held  that  this 
testimony  was  merely  hearsay,  relating,  in  fact,  to  the 
scrivener's  declarations,  and  was  not  equivalent  to  testi- 
mony by  one  who  had  himself  read  the  will.  In  Clark  v. 
MortoUj  5  Rawle  [Pa.],  235,  the  supreme  court  of  Penn- 
sylvania held  that  the  contents  of  a  will  cannot  be  estab- 
lished by  declarations  of  the  testator,  in  the  absence  of 
the  corpus  of  the  will  and  of  all  evidence  that  the  witness 
had  himself  seen  it.  The  court  said  that  to  permit  a  will 
to  be  so  established  would  defeat  the  object  of  the  stat- 
utes requiring  wills  to  be  written.  In  Clmholm\H  Heirs  v. 
Ben,  7  B.  Mon.  [Ky.],  408,  the  testimony  was  of  the  same 
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character  as  in  this  case.  The  will  had  been  read  by  the 
testator  to  the  witness,  and  there  were  subsequent  decla- 
rations by  him  as  to  its  contents.  The  court  rejected 
this  eTidence  as  insufficient.  Mercer^s  Administrators  v. 
Mackiny  14  Bush  [Ky.],  434,  reaffirms  ChisJiolm  v.  Ben. 
The  argument  has  been  frequently  advanced  that  such 
declarations  are  admissible  as  self-disserving  declara- 
tions of  a  decedent.  Mercer  v.  Mackin  and  Clark  v.  Morton 
discuss  this  proposition,  but  demonstrate  that  such  decla- 
rations are  not  admissible  on  that  ground.  Chisholm  v. 
Bcn^  supra,  intimated  that  on  adequate  proof  that  the 
will  had  been  fraudulently  suppressed  by  the  heirs,  the 
evidence  referred  to  might  be  sufficient  by  virtue  of  the 
maxim  ^^Omnia  prwsumunttir  contra  spoliatoremy  This 
maxim  is  not  easy  to  apply.  It  has  sometimes  been  held 
to  justify  the  production  of  slighter  proof  than  would 
otherwise  be  required.  Its  most  frequent  application  is 
for  the  purpose  of  allowing  secondary  evidence.  It  would 
certainly  be  very  dangerous  to  extend  it  so  faiTairLu  re- 
lieve  a  party  charged  with  proving  the  contents  of  a  writ- 
ten instrument  from  all  obligation  to  produce  some  evi- 
dence of  a  competent  character;  but  this  phase  of  the 
case  was  not  submitted  to  the  jury  by  any  instruction 
given  or  asked,  at  least  so  far  as  the  contents  of  the  will 
are  concerned.  The  general  verdict  for  the  contestants 
precludes  us  from  examining  the  evidence  on  this  point 
on  the  theory  that  spoliation  by  the  contestants  was  es- 
tablished. The  policy  of  the  statute  of  wills,  like  the 
statute  of  frauds,  is  that  it  is  better  that  occasional  in- 
justice should  be  done,  in  exceptional  cases,  through  a 
failure  of  legal  proof,  than  that  transactions  within  the 
statutes  should  in  all  cases  be  left  to  the  uncertainties 
of  parol  evidence.  So  the  courts  in  giving  effect  to  the 
statutes  should  pursue  the  same  policy,  and  should  avoid 
meeting  hard  cases  by  adopting  rules  which,  generally 
applied,  would  defeat  the  object  of  the  legislature.  On 
no  subject,  perhaps,  are  statutes  so  strict  in  requiring 
a  writing  executed  and  attested  in  certain  forms  as  in 
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the  case  of  wills,  and  while  it  is  firmly  established  that  a 
lost  will  may  be  proved  by  secondary  evidence,  the  courts 
have  always  required  such  evidence  to  be  direct,  clear, 
and  convincin}»:.  As  said  by  the  supreme  court  of  the 
United  States  in  Ua  v.  Polk  Comity  Copper  Co.,  21  How.,. 
493:  "Courts  of  justice  lend  a  very  unwilling  ear  ta 
statements  of  what  dead  men  have  said."  Such  evidence 
is  always  considered  dangerous,  and  subject  to  the  closest 
scrutiny.  We  think  it  would  be  in  the  highest  degree 
dangerous,  and  would  be  violative  of  the  object  and  spirit 
of  the  statute,  should  we  hold  that  the  existence  and 
contents  of  an  alleged  will  might  be  established  solely 
by  testimony  of  the  testator's  declarations.  Notwith- 
standing Snffden  v.  Lord  St.  Leonards  and  the  other  cases 
in  that  line,  we  believe  the  language  of  the  court  ©f  ap- 
peals of  Kentucky  in  Clmholm  v.  Ben  remains  true:  "The 
books  of  reports  contain  many  cases  in  which  wills  lost 
or  destroyed  have  been  offered  for  probate  upon  parol  or 
other  secondary  evidence  of  their  contents,  and  many  in 
which  such  wills  were  established,  but  in  an  examination 
of  these  cases,  as  extensive  as  opportunity  would  allow, 
we  have  found  none  in  which  there  does  not  seem  to  have 
been  the  evidence  of  witnesses  who  knew,  or  might  be 
presumed  to  have  known,  the  contents  of  the  will  from 
their  own  inspection;  none  in  which  the  declarations  or 
even  professed  reading  of  the  decedent  have  been  held  to 
be  alone  sufficient  on  this  point;  and  none  which  would 
sanction  their  admission  upon  the  question  of  the  con- 
tents of  the  will  with  any  other  effect  than  as  merely  cor- 
roborative of  the  more  direct  evidence."  Aa  already  in- 
dicated, this  view  leads  to  affirmation  of  the  judgment, 
because  the  verdict  was  the  only  one  warranted  by  the 
evidence. 

An  application  was  made  for  the  allowance  of  attor- 
neys' fees  to  the  proponents.  This  application  the  dis- 
trict court  denied,  and  the  ruling  is  assigned  as  error. 
In  two  cases  such  an  allowance  has  been  made  on  behalf 
of  defeated  contestants  when  the  will  was  admitted  to 
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probate.  In  Seebrock  v.  Fedatcaj  33  Neb.,  413,  the  allow- 
ance seems  to  have  been  made  on  the  ground  that  there 
were  reasonable  grounds  for  contesting  the  will.  In 
Mathis  V.  Pitniaiiy  32  Neb.,  191,  the  allowance  was  based 
on  the  construction  of  sections  42  and  44  of  chapter  20, 
Compiled  Statutes,  the  latter  section  providing  that  in 
appeals  in  probate  matters,  if  it  shall  appear  that  the 
appeal  was  taken  vexatiously  or  for  delay,  the  court 
shall  adjudge  the  appellants  to  pay  the  costs,  including 
an  attorney's  fee  to  the  adverse  party.  It  seems  to  have 
been  the  opinion  of  the  court  that  this  language  involved 
the  alternative  that  if  the  appeal  be  not  taken  vexatiously 
or  for  delay,  the  costs  shall  be  taxed  to  the  estate.  The 
record  before  us  does  not  show  which  party  appealed 
to  the  district  court.  In  McClary  v.  Stully  44  Neb.,  175^ 
such  an  application  was  denied,  the  court  remarking, 
however,  that  "courts  of  equity  have  frequently  assumed,, 
when  dealing  with  funds  brought  directly  within  their 
control,  to  order  payment  therefrom  of  fees  to  counsel  for 
the  adverse  party."  Roth  in  Mathis  v.  Pitman  and  in  See- 
brock  V.  Fedawa  the  will,  as  a  result  of  the  proceeding,  was 
admitted  to  probate  and  administration  established,  the 
parties  charged  with  administering  the  estate  being  be- 
fore the  court,  so  that  the  fund  may  be  said  to  have  been 
'^brought  directly  within  the  control"  of  the  court,  ac- 
cording to  the  statement  in  McGlary  v.  8tulL  This  feature 
appears  in  all  the  cases  from  other  states  cited  by  the 
proponents.  Thus,  Henderson  v.  Simmons^  33  Ala.,  291, 
was  decided  bn  the  final  accounting  of  an  administrator, 
the  question  arising  in  the  administration  of  the  estate 
and  not  in  the  proceeding  leading  to  the  probate  of  the 
will.  In  Compton  v.  Barnes^  4  Gill  [Md.],  55,  the  will  had 
been  probated  and  letters  testamentary  granted  to  the 
executors.  The  contest  was  by  means  of  a  caveat  there- 
after filed,  and  the  holding  of  the  court  was  that  the  will 
having  been  probated  and  letters  testamentary  granted, 
it  became  the  duty  of  the  executors  to  defend  the  will, 
under  which  they  were  already  acting,  and  that  they 
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were,  therefore,  entitled  to  compensation.  In  Bradford 
V.  Bowlimtj  3  Wash.  [U.  S.  C.  C],  122,  the  facts  were  the 
same  and  the  proceeding  was  by  original  bill,  after  the 
will  had  been  defeated,  for  an  accounting  against  the 
exe(!utor,  who  had  qualified  in  pursuance  of  its  probate. 
The  court  held  that  he  was  not  an  executor  de  son  tortj 
and  was,  consequently,  entitled  to  reimbursement  for  his 
expenses  in  defending  the  will.  We  can  find  no  instance 
where  no  administration  had  been  granted  and  unsuc- 
cessful proponents  of  a  will  have  been  allowed  counsel 
fees  out  of  the  estate  in  the  contest  proceedings.  Inas- 
much as  the  statute  (Compiled  Statutes,  ch.  23,  sees.  137 
and  138)  makes  it  the  duty  of  persons  named  as  executors 
to  propound  the  will  for  probate,  and  provides  a  penalty 
for  neglecting  to  do  so,  it  seems  reasonable  that  they 
should  not  be  compelled  to  perform  this  duty  at  the  peril 
of  incurring  the  expense  thereof  against  themselves 
should  probate  be  denied,  at  least  where  they  have  acted 
in  good  faith.  But  we  are  satisfied  that  in  this  case  no 
allowance  can  be  made.  The  judgment  simply  denies 
probate.  No  administration  is  granted  and  we  have  not 
before  us  any  person  now  charged  with  the  duties  or 
powers  of  a  personal  representative  of  the  deceased,  nor 
has  by  this  proceeding  the  estate  itself  been  impounded. 
If  such  application  be  proper,  it  should  be  made  in 
the  county  court  after  administration  shall  have  been 


granted. 


Judgment  affirmed. 


A.  J.  Beiirends  v.  Frederick  Bbysohlao. 

"50^304  Filed  January  8, 1897.    No.  6917. 

J82    669i 

1.  Instructions:  Assignments  of  Error.  Alleged  errors  in  giving  In- 
structions must  be  speciflcaHy  assigned  in  the  motion  for  a  new 
trial.  Where  made  in  gross  and  any  one  of  the  instructions  is  de- 
termined to  be  without  error,  the  whole  assignment  will  be  over- 
ruled 
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2. :  Repetitions.    It  is  not  error  to  refuse  to  give  an  instruction 

where  its  subject-matter  has  been  embraced  in  the  charge  to  the 
Jury. 

3.  Sales:  Delivery:  Payment.  A  contract  of  sale  of  com  stated  the 
price  and  also  the  time  and  place  of  delivery,  but  did  not  provide 
specifically  time,  place,  or  manner  of  payment.  Held,  That  de- 
livery and  payment  were  to  be  concurrent  acts,  and  the  vendor 
could  insist  on  payment  in  cash  or  money,  in  the  strict  sense  of 
the  term  "current  funds." 

4. :  :  .    Held  further.  That  it  was  not  necessary  for 

the  vendee  to  have  had,  at  any  one  time  or  on  any  one  day  of  the 
time  assigned  for  the  delivery  of  the  corn,  sufficient  money  at  the 
place  of  delivery  to  pay  for  all  the  com,  the  subject  of  the  contract. 
It  was  sufficient  if,  during  the  whole  of  such  time,  he  was  able, 
willing  and  ready  to  pay  for  the  com  in  the  manner  contemplated 
by  the  contract,  if  delivered. 

<5.  Bill  of  Exceptions:  Stipui^tion  fob  Allowance.  A  stipulation  in 
the  terms,  "It  is  hereby  agreed  that  the  clerk  of  the  district  court 
sign  this  bill  of  exceptions,  instead  of  the  judge  who  presided  at 
the  trial  of  this  case,"  field  sufficient  to  authorize  the  party  therein 
designated  to  sign  and  settle  the  bill  of  exceptions;  that  the  words 
"this  bill  of  exceptions,"  in  such  stipulation,  were  equivalent  to  an 
agreement  that  the  document  to  which  the  stipulation  was  at- 
tached was  a  true  bill  of  exceptions. 

45.  ;  Authentication.  To  entitle  a  bill  of  exceptions  to  consid- 
eration in  this  court  it  must  be  authenticated  by  the  certificate  of 
the  clerk  of  the  trial  court  identifying  it  as  the  bill  of  exceptions. 

Error  from  the  district   court   of  Nemaha  county. 
Tried  below  before  Babcock,  J.    Affirmed. 

E.  W,  Thomas  and  A.  J.  Bumham,  for  plaintiff  in  error. 

John  8.  Stullj  contra. 

Harrison,  J. 

The  defendant  in  error  commenced  this  action  in  the 
district  court  of  Nemaha  county  to  recover  of  plaintiff 
in  error  the  amount  which  he  claimed  had  become  his 
due  as  damages  by  reason  of  an  alleged  breach  of  a  con- 
tract of  sale  of  some  com,  by  the  failure,  on  the  part  of 
plaintiff  in  error,  to  deliver  the  com.  The  contract  of 
sale,  as  pleaded,  was  as  follows: 
24 
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"Nemaha  City,  Neb.,  March  23,  1891. 
"This  i»  to  certify  that  I  have  this  day  sold  to  F. 
Beyschlag,  to  be  delivered  at  Johnson,  Nebraska,  three  or 
four  thousand  bushels  of  good  merchantable  white  com, 
at  fifty-two  cents  per  bushel,  to  be  delivered  within  fif- 
teen days  from  date,  March  23,  1891. 

"(Signed)  A.  J.  Behrends." 

An  answer  was  filed  for  plaintiff  in  error  which  con- 
tained a  general  denial,  and  certain  affirmative  state- 
ments of  matters  in  regard  to  transactions  alleged  to 
have  occurred  in  respect  to  the  sale  of  the  com,  between 
the  plaintiff  in  error  and  an  agent  of  defendant  in  error, 
and  of  other  facts  relied  on  as  constituting  defenses  to 
the  cause  of  action  pleaded  in  the  petition,  but  which 
need  not  be  quoted  or  stated  in  substance.  A  reply  was 
presented  for  defendant  in  error,  and  as  a  result  of  a  trial 
the  defendant  in  error  was  awarded  a  verdict  and  judg- 
ment. Of  the  proceedings  during  the  trial  the  plaintiff 
in  error  now  asks  a  review. 

The  first  alleged  error  to  which  attention  is  directed  in 
the  brief  filed  for  plaintiff  in  error  is  that  instruction 
numbered  9,  prepared  and  requested  by  defendant  in 
error  and  read  to  the  jury,  was  incorrect  and  should  not 
have  been  given.  The  portion  of  the  motion  for  a  new 
trial  in  which  complaint  in  relation  to  this  instruction 
was  contained  reads  as  follows:  "Because  the  court  eiTed 
in  giving  the  following  instructions  requested  by  plaint- 
iff, to-wit:  Instruction  No.  1,  instruction  No.  4,  instruc- 
tion No.  5,  instruction  No.  6,  instruction  No.  7,  instruc- 
tion No.  8,  instruction  No.  9,  instruction  No.  10."  The 
instruction  numbered  1,  to  which  reference  was  made  in 
the  branch  of  the  motion  for  new  trial  which  we  have 
just  quoted,  was  correct,  as  were  some  others  in  the  list 
set  out.  As  the  assignment  was  not  separate  and  spe- 
cific but  en  masse^  and  one  or  more  of  the  instructions 
referred  to  have  been  determined  to  be  without  error,  the 
assignment  is  unavailing  and  is  overruled. 
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It  is  urged  that  the  court  erred  in  refusing  to  give  in 
its  charge  to  the  jury  instructions  numbered  2  and  6  jfre- 
pared  and  presented  in  behaif  of  plaintiff  in  error.  The 
instructions  last  mentioned  were  as  follows: 

"2.  The  jury  are  instructed  that  Behrends  was  not 
bound  to  deliver  the  corn  at  the  time  and  place  named  in 
the  contract  unless  he  received  the  pay  therefor  in  money 
and  in  cash.  He  was  under  no  obligation  to  take  thei'e- 
for  a  check,  or  draft,  or  anything  that  was  not  legal  ten- 
der money.  He  was  entitled  to  receive  such  pay  immedi- 
ately on  delivering  the  com." 

"6.  The  court  instructs  the  jury  that  if  you  find  from 
the  evidence  that  plaintiff  was  not  ready,  and  willing, 
and  able  to  pay  for  3,000  bushels  of  com  at  Johnson  at 
the  time  fixed  for  the  delivery  thereof  by  the  contract, 
then  defendant  was  not  bound  to  deliver  the  corn  at  that 
place,  and  in  that  event  your  verdict  should  be  for  de- 
fendant." 

Of  the  one  of  these  instructions  numbered  6,  suffice  it 
to  say  that  the  matter  embraced  in  its  terms  had  been 
fully  and  completely  covered  in  other  instructions,  given 
in  the  charge  of  the  court  to  the  jury,  hence  there  was  no 
error  in  the  refusal  to  read  it.  (Beavers  v,  Missouri  P.  R. 
Co.,  47  Neb.,  762.)  By  the  instruction  numbered  2  re- 
quested to  be  given  for  the  plaintiff  in  error,  and  refused 
by  the  court,  it  was  sought  to  impress  upon  the  minds 
of  the  jury  the  idea  that  no  deliveiy  of  the  corn  as  con- 
tracted was  necessary  unless  payment  for  it  was  made  in 
money,  in  the  strict  meaning  of  the  term,  or  woUld  fol- 
low its  delivery.  The  same  proposition  was  embraced 
in  an  instruction  prepared  and  presented  on  the  part  of 
the  plaintiff  in  error,  and  read  by  the  court  to  the  jury, 
as  a  portion  of  the  charge.  By  it  the  information  was 
conveyed  that  if  the  evidence  disclosed  that  in  the  event 
plaintiff  in  error  had  taken  the  corn  to  the  place  and  at 
the  time  designated  for  delivery,  and  the  vendee  was  not 
able,  willing,  and  ready  at  such  time  and  place  to  pay 
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tLerefor  "in  cash,"  the  verdict  should  be  for  plaintiff  in 
eitor.  The  word  cash,  used  in  the  connection  in  which 
it  appears  in  the  instruction  thus  given,  could  have  or  be 
given  no  other  meaning  than  that  of  coin,  or  current 
money  as  opposed  to  payment  in  any  other  manner,  as 
by  check  or  draft,  etc.  The  contract  of  sale  of  the  com 
did  not  in  terms  provide  for  payment  in  any  particular 
manner  or  medium,  nor  when  nor  where  payment  was  to 
be  made,  and  it  must  be  construed  that  delivery  of  the 
corn,  and  payment  therefor,  were  to  be  concurrent  acts, 
and  doubtless  the  plaintiff  in  error,  had  he  delivered  the 
corn,  would  have  been  entitled  to  receive  payment  for  it 
in  cash,  or  currency,  money  in  the  strict  meaning  of  the 
term,  and  not  by  either  check  or  draft,  unless  he  chose 
to  do  so.  (Walters  v.  Reed^  34  Neb.,  544.)  But  it  was  not 
obligatory  upon  the  defendant  in  error  to  have  had, 
during  all  the  days  assigned  by  the  contract  for  the  de- 
livery of  the  com,  or  any  one  of  such  days,  an  amount 
of  money  in  Johnson,  the  place  of  delivery,  necessary  to 
pay  in  full  for  all  the  com  of  which  the  sale  to  him  was 
contemplated  by  the  contract.  "It  was  sufficient  ♦  ♦  ♦ 
that  he  was  able  and  ready  to  make  payment  if  the  corn 
had  been  delivered."  {Mount  v.  Lyon^  49  N.  Y.,  552.)  The 
court  having  given  instructions  on  the  subject  of  pay- 
ment, and  in  what  it  should  be  made,  if,  by  delivery  of 
the  corn,  payment  had  become  the  vendor's  due,  it  did  not 
err  in  its  refusal  to  read  to  the  jury  the  instruction  num- 
bered 2,  proffered  by  plaintiff  in  error. 

It  is  contended  by  counsel  for  defendant  in  error  that 
there  is  no  bill  of  exceptions  in  this  case;  that  what  pur- 
ports to  be  such  bill  was  not  signed  and  settled  by  the 
judge  who  presided  at  the  trial  of  the  cause,  but  was 
signed  by  the  clerk  of  the  district  court,  he  being  with- 
out authority  for  such  action.  What  appears  in  the  rec- 
ord as  a  bill  of  exceptions  was  not  signed  by  a  judge, 
but  was  signed  by  a  clerk  of  the  district  court,  presuma- 
bly pursuant  to  the  following  stipulation: 
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"It  is  hereby  agreed  that  the  clerk  of  the  district  court 
sign  this  bill  of  exceptions  instead  of  the  judge,  who  pre- 
sided at  the  trial  of  this  case. 

"Dated  this  5th  day  of  March,  1894. 

"A.  J.  BUKXHAM  AND 

"E.  W.  Thomas. 

^^Attorneijs  far  Defendant. 
"John  S.  Stuli., 

"0/  Counsel  for  Plaintif:' 

Counsel  for  both  parties  having  signed  the  foregoing 
stipulation,  must  be  held  to  have  adopted  and  approved 
the  fair  construction  of  its  terms,  and  we  think  it  not  a 
strained  meaning,  but  the  fair  import,  of  the  phrase  "this 
bill  of  exceptions"  to  be  that  the  document  to  which  it 
had  reference  was  in  fact  what  it  was  designated,  the 
bill  of  exceptions;  that  this  was  in  fact  an  agreement 
that  it  was  the  bill  of  exceptions;  that  this  was  suffi- 
cient, viewed  as  an  agreement,  to  bring  it  within  the 
requirements  of  section  311  of  the  Code  of  Civil  Proced- 
ure, wherein  it  is  stated:  "Where  the  imrties  interested 
shall  agree  upon  the  bill  of  exceptions  (and  shall  have 
attached  a  written  stipulation  to  that  effect  to  the  bill), 
it  shall  be  the  duty  of  the  clerk  to  settle  and  sign  the 
bill.^'     {Fire  Ass'n  of  Philadelphia  v.  Ruby,  49  Neb.,  584.) 

It  is  further  contended  in  this  connection  that  the  bill 
of  exceptions  was  not  authenticated  by  the  certificate  of 
the  clerk  of  the  district  court  as  required  by  law,  and 
hence  is  not  entitled  to  consideration.  The  (certificate  of 
the  clerk  of  the  court,  attached  to  the  record,  is  as  fol- 
lows: I,  Ed.  Juel,  clerk  of  the  district  court  in  and  for 
said  county  and  state,  do  hereby  certify  that  the  forego- 
ing is  a  true  and  compared  copy  of  the  complete  record 
in  the  case  of  Frederick  Beyschlag  v.  A.  J.  Behrends, 
as  the  same  appears  of  record  in  Complete  Record  iS, 
imges  586  to  596,  inclusive,  and  also  of  the  instructions 
given  and  instructions  refused  (they  being  inserted  in 
the  transcript  in  their  proper  order),  as  the  same  appears 


310  NEBRASKA  REPORTS.  [Vol.50 


Yeiser  v.  Lowe. 


on  file  in  my  office."  There  is  no  reference  in  the  certifi- 
cate, of  which  the  foregoing  is  a  copy,  to  the  bill  of  excep- 
tions, as  it  is  no  part  of  the  complete  record  in  a  case 
in  the  district  court.  (See  Code  of  Civil  Procedure,  sec. 
446.)  The  bill  of  exceptions  was  not  authenticated  and 
thus  identified  by  the  clerk  of  the  district  court,  hence 
was  not  entitled  to  be  considered  in  this  court.  (Felber 
r.  Ooidiny^  47  Neb.,  38;  Romberg  r.  Fokken,  47  Neb.,  198; 
Romberg  r.  Hediger^  47  Neb.,  201;  Wood  Mowing  <t  Reaping 
Machine  Co.  r.  (/crhold,  47  Neb.,  397.)  It  follows  that  the 
judgment  of  the  district  court  must  be 

Affirmed. 


John  O.  Yeiseu  v.  Hugh  Loa\'e. 

Filed  January  8, 1897.    No.  6909. 

1.  Divorce:   Action  for  Attorneys*  Fees.    Under  section  12,  chapter 

25.  Compiled  Statutes,  the  aUowance  of  attorney's  fees  to  the  coun- 
sel of  the  wife  is  ancillary  to  or  an  incident  of  the  action  for  di- 
vorce, and  a  separate  suit  cannot  be  maintained  against  the  hus- 
band by  such  attorney  to  recover  for  his  professional  services 
therein  rendered  to  the  wife. 

2.  Attorneys'  Liens:   Enforcement.    An  attorney's  lien  cannot  be  en- 

forced where  there  is  not  anything  to  which  such  lien  can  attach. 

Error  from  tlie  district  court  of  Douglas  county. 
Tried  below  before  Ogden,  J.     Afjfinned. 

John  O.  Yeiser,  pro  se, 

Osborn  &  O^H anion,  contra. 

NORVAL,  J. 

John  O.  Yeiser  is  an  attorney  at  law,  and  as  such  he 
was  employed,  in  1891,  to  commence  and  prosecute  a  suit 
for  divorce  and  alimony  in  the  district  court  of  Burt 
county  by  Eliza  Jane  Lowe  against  her  husband,  the 
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defendant  herein.  Mr.  Yeiser  instituted  such  suit  for 
the  wife  on  August  6,  1891,  and  on  the  17th  day  of  the 
same  month  the  defendant  filed  an  answer  denying  each 
and  every  allegation  of  the  petition,  except  the  marriage 
of  the  parties.  On  August  28,  1891,  Mr.  Yeiser  filed  in 
the  case  a  claim  for  lien  for  services  in  the  sum  of  |1,000, 
but  the  defendant  had  no  notice  thereof  until  more  than 
a  year  afterwards.  Application  was  made  in  the  cause 
for  alimony  pendente  litey  which  was  overruled.  Subse- 
quently, on  September  10, 1891,  Mr.  Yeiser,  at  the  request 
of  his  client,  drew  an  unconditional  dismissal  of  the  case, 
which  was  filed  in  court  and  the  action  dismissed.  Plaint- 
iff brought  this  action  against  the  husband  to  recover 
for  his  legal  services  rendered  in  the  divorce  proceeding. 
From  a  judgment  for  the  defendant,  plaintiff  prosecutes 
error. 

The  record  shows  that  the  defendant  never  employed 
plaintiff  or  agreed  to  pay  him  for  his  services;  that  the 
dismissal  of  the  divorce  suit  was  not  the  result  of  any 
settlement  between  the  husband  and  wife,  or  collusion 
between  them.  She  received  nothing  from  her  husband 
as  a  condition  of  withdrawing  the  action,  nor  did  he  ever 
promise  to  give  her  anything  therefor.  It  does  not  ap- 
pear that  the  grounds  stated  in  the  petition  for  divorce 
were  true.  The  main  question  in  the  case  is  whether, 
under  the  facts  disclosed  by  this  record,  defendant  is 
liable  in  an  action  at  law  to  an  attorney  for  services  ren- 
dered to  the  wife  of  the  former  in  prosecuting  the  action 
for  divorce.  We  do  not  think  that  he  is.  In  an  action 
for  divorce,  under  section  12,  chapter  25,  Compiled  Stat- 
utes, it  is  competent  for  the  court  to  "require  the  husband 
to  pay  any  sum  necessary  to  enable  the  wife  to  carry  on 
or  defend  the  suit  during  its  pendency  ♦  ♦  ♦  and 
award  execution  for  the  same."  This  section  of  the  stat- 
ute was  construed  in  Burnham  v.  Tizard,  31  Neb.,  781,  and 
it  was  held  that  the  allowance  of  attorney's  fees  to  the 
wife's  counsel  is  only  ancillary  to  or  an  incident  of  an 
action  for  divorce,  and  a  separate  suit  cannot  be  main- 
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tained  therefor  by  the  attorney;  in  other  words,  that 
the  remedy  given  by  statute  is  exclusive.  This  principle 
is  sustained  by  the  veeight  of  authority.  (Schouler,  Do- 
mestic Relations,  sec.  91;  Bishop,  Marriage  &  Divorce 
[4th  ed.],  sec.  391;-  Williams  v.  Mourov,  18  B.  Mon.  [Ky.], 
518;  Clarke  v.  Burlr^  (>5  Wis.,  359;  Wing  v.  Uurlburt,  15 
Vt.,  614;  Slulton  v.  Pendleton,  18  Conn.,  417;  McCnlloijh 
v.  Robinson,  2  Ind.,  (530;  Coffin  v,  Dnnltani,  8  Cush.  [Mass.], 
404;  Morrison  r.  Holt,  42  N.  H.,  478;  Ray  v.  Adden,  50  N. 
H.,  82;  Dow  r.  Ejister,  79  111.,  256;  Pearson  v.  Darrimjton, 
32  Ala.,  229.)  There  are  some  cases  holding  that  such  an 
action  may  be  maintained,  but  most  of  them  were  not 
decided  under  statutes  like  ours,  and  we  refuse  to  follow 
their  lead.  As  to  whether  an  attorney  who  commences 
an  action  for  a  divorce  for  a  w^fe  against  her  husband  can 
maintain  a  separate  suit  against  the  husband  for  hi» 
services  in  case  the  divorce  proceedings  are  dismissed 
by  collusion  of  the  husband,  we  are  not  called  upon  to 
express  an  opinion,  as  no  such  question  is  presented  by 
the  record. 

It  is  strenuously  insisted  by  the  plaintiff  that  at  com- 
mon law  a  husband  is  liable  for  necessaries  furnished  his 
wife,  and  that  the  common  law  of  England  is  in  force  in 
this  state;  hence  the  law  implies  a  promise  on  the  part 
of  the  husband  to  pay  plaintiff  for  the  legal  services  ren- 
dered to  the  wife.  The  fallacy  of  this  argument  is  in  the 
conclusion  drawn  from  the  premises  stated.  True,  a  hus- 
band, while  the  marriage  relation  exists,  is  liable  for 
necessaries  provided  the  wife;  but  the  professional  serv- 
ices of  plaintiff  were  not  "necessaries"  within  the  com- 
mon-law meaning  of  that  term.  As  said  by  the  supreme 
court  of  Connecticut  in  Shelton  v,  Pendleton,  18  Conn.,  417, 
a  case  like  the  one  at  bar:  "The  common  law  defines  ^nec- 
essaries' to  consist  only  of  necessary  food,  drink,  clothing, 
washing,  physic,  instruction,  and  a  competent  place  of 
residence."  This  definition  is  not  broad  enough  to  in- 
clude counsel  fees,  such  as  were  sought  to  be  here  recov- 
ered.    (See  cases  heretofore  cited  in  this  opinion.) 
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The  next  contention  is  that  the  defendant  is  liable  to 
plaintiff  for  the  amount  of  his  claim  against  the  wife  by 
reason  of  the  filing  in  the  divorce  case  the  notice  of  lien 
already  mentioned.  Section  8,  chapter  7,  CJompiled  Stat- 
utes, declares:  "An  attorney  has  a  lien  for  a  general  bal- 
ance of  compensation  upon  any  papers  of  his  client  which 
have  come  into  his  possession  in  the  course  of  his  profes- 
sional employment,  upon  money  in  his  hands  belonging 
to  his  client,  and  in  the  hands  of  the  adverse  party  in  an 
action  or  proceeding  in  which  the  attorney  was  employed 
from  the  time  of  giving  notice  of  the  lien  to  that  party. '^ 
This  statute,  on  compliance  with  its  provisions  as  to  no- 
tice, gives  an  attorney  a  lien  upon  the  papers  and  funds  * 
in  his  possession  belonging  to  his  client,  and  upon  moneys 
of  his  client  in  the  possession  of  the  adverse  party  in  a 
cause  in  which  the  attorney  was  professionally  employed. 
There  was  not  anything  to  which  an  attorney's  lien  could 
here  attach.  Plaintiff  held  no  papers  or  money  belong- 
ing to  Mrs.  Lowe,  nor  was  any  money  due  his  client  in 
the  hands  of  Mr.  Lowe.  Had  the  court  in  the  divorce 
case  made  an  order  requiring  the  defendant  to  pay  a  sum 
as  temporary  alimony  and  attorney's  fees,  and  before  the 
payment  therefor,  but  after  notice  of  Mr.  Yeiser's  claim 
for  lien,  the  divorce  proceedings,  by  collusion  between 
the  parties,  had  been  dismissed,  Aspimcall  v.  Sabiriy  22 
Neb.,  74,  might  apply.  The  question  there  involved  does 
not  arise  here. 

The  views  which  we  have  stated  make  it  unnecesary 
to  discuss  the  alleged  errors  in  the  giving  and  refusing 
of  instructions,  since  in  no  view  of  the  case  can  the  action 
be  maintained.    The  judgment  is 

Affirmed, 
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Omaha  Fire  Insurance  (Company  v.  Elias  Crighton. 

Filed  January  8, 1897.    No.  7011. 

1.  Trial:   Memoranda  ry  Jurors:  Review.    In  a  suit  on  a  fire  insur- 

ance policy  to  recover  the  value  of  a  large  number  of  insured  arti- 
cles destroyed  the  court  permitted  Jurors,  during  the  trial,  to 
make  memoranda  of  such  articles  and  the  value  placed  thereon  by 
the  evidence.    Heid^  That  the  court  did  not  abuse  its  discretion. 

2.  Insurance:   Misrepresentations:  Evidence.    The  Insured  was  un- 

able to  read  and  write,  and  the  representations  made  by  him  to 
obtain  the  insurance  were  reduced  to  writing  by  the  agent  of  the 
insurance,  company.  Held,  (1)  Whether  the  insured  made  the  rep- 
resentations written  in  the  policy  was  a  question  of  fact  for  the 
Jury;  (2)  that  the  insured  was  not  bound  by  any  representation 
written  in  the  application  which  he  did  not  make. 

3.  :  :  .    Evidence  examined,  and  fccW  to  sustain  the 

finding  of  the  Jury  (1)  that  the  insured  did  not  represent  that  his 
household  goods  were,  at  the  date  of  his  application  for  insurance, 
in  the  building  mentioned  in  said  application;  (2)  that  there  was 
no  representation  in  the  written  application  that  said  goods  were 
at  said  time  in  said  building. 

Error  from  the  district  court  of  Hall  county.  Tried 
below  before  THOMrsoN,  J.     Affinned. 

W.  H.  Thompson  and  Jacob  Fatccetty  for  plaintiff  in  error. 

W.  A.  Prince,  contra. 

Kagan,  C. 

This  is  an  action  on  a  fire  insurance  policy,  brought  in 
the  district  court  of  Hall  county  by  Elias  Crighton 
against  the  Omaha  Fire  Insurance  Company,  hereinafter 
called  the  insurance  company.  Crighton  had  a  verdict 
and  judgment  and  the  insurance  company  prosecutes  here 
a  petition  in  error. 

1.  Of  the  errors  assigned  by  the  insurance  company 
we  notice  the  following:  On  the  trial  of  the  case,  at  the 
request  of  counsel  for  Crighton,  the  court  permitted  the 
jurors  to  make  memoranda  of  the  various  articles  testi- 
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fied  to  have  been  destroyed  by  the  Are.  This  is  the  first 
assignment  argued  which  we  notice.  We  cannot  say  that 
this  action  of  the  court  was  prejudicial  to  the  insurance 
company.  A  large  number  of  articles  were  testified 
about.  The  number  of  these  articles  and  the  values 
placed  upon  them  it  would  be  almost  impossible  for  the 
average  man  to  remember  without  a  memorandum,  and 
we  think  that  it  was  a  matter  resting  in  the  discretion  of 
the  trial  court  to  permit  or  not  the  jurors  in  this  case  to 
make  the  memoranda  complained  of.  We  are  aware  that 
in  Cheek  r.  StatCj  35  Ind.,  492,  it  was  held  that  a  juryman 
must  register  the  evidence  on  the  tablets  of  his  memory, 
and  not  otherwise;  but  that  was  a  murder  trial,  and  dur- 
ing its  progress  two  of  the  jurors  made  notes  of  the  evi- 
dence. To  this  the  defendant  on  trial  objected  at  the 
time,  and  the  jurors  were  instructed  by  the  court  to  desist 
from  making  notes.  This  they  refused  to  do,  and  the  su- 
preme court  said  that  their  conduct  was  sufficient  to  en- 
title Cheek  to  a  new  trial;  but  the  case  was  not  reversed 
because  of  this  conduct  of  the  jurors.  But  in  Indianapolia 
ik  St.  L.  /?.  Co.  V.  Miller,  71  111.,  463,  it  was  said  that  a  juror 
of  his  own  motion  might  make  memoranda  of  evidence 
or  of  points  in  the  argument,  but  the  court  said  that  a 
juror  should  not  do  this  at  the  instance  of  counsel.  We 
do  not  lay  down  any  rule  upon  the  subject,  but  content 
ourselves  with  holding  that  in  this  case  the  district  court 
did  not  abuse  its  discretion  in  permitting  jurors  to  make 
memoranda  of  articles  testified  about  during  the  progress 
of  the  trial. 

2.  Crighton  made  a  written  application  to  the  insur- 
ance company  for  the  policy  issued.  This  application,  so 
far  as  material  here,  was  as  follows:  "Application  of 
Elias  Crighton  *  *  *  for  insurance  against  loss  or 
damage  by  fire  or  lightning,  ♦  ♦  ♦  according  to  the 
specifications  below,  for  the  term  of  five  years  from  the 
23d  of  May,  1893:  On  one-story  shingle  roof  frame  build- 
ing occupied  by  insured  as  dwelling,  nothing;  household 
furniture  while  in  said  dwelling,  f300;   farm  machinery 
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whUe  on  farm,  f480;  horses  and  mules,  wherever  they  be, 
1600;  hay  and  grain  on  cultivated  land,  |25;  hay  press 
and  horse-power  on  premises,  $175;  ♦  ♦  ♦  situate  on 
the  southwest  quarter  of  section  nine  (9),  township  ten 
(10),  range  eleven  (11)."  As  a  defense  to  the  action  the 
insurance  company  pleaded  that  by  this  application 
Crighton  represented  to  it  that  he  was  the  owner  of  the 
one-story  frame  shingle  roof  building  situate  on  the  land 
described,  and  that  the  household  goods  insured  were 
then  in  said  building;  that  such  representations  were 
false,  made  by  Crighton  for  the  purpose  of  deceiving  the 
insurance  company,  and  were  believed  in  and  relied  upon 
by  it.  The  reply  of  Crighton  met  this  defense  by  denying 
that  he  represented  that  he  was  the  owner  of  the  building 
situate  on  the  property  described;  and  denied  that  he 
represented  to  the.  company  that  the  household  goods 
were  then  in  said  building,  but  alleged  that  he  was  illit- 
erate and  unable  to  read  and  write;  that  the  agent  of  the 
insurance  company  wrote  the  application  and  that  he, 
Crighton,  told  him  at  the  time  that  the  household  goods 
were  then  in  some  tents,  but  that  in  a  few  days  he  in- 
tended to  move  them  into  the  house  on  the  piece  of  land 
mentioned.  On  this  issue  the  court  instructed  the  jury 
to  the  effect  that  since  the  oral  statements  of  the  applica- 
tion for  insurance  were  reduced  to  writing  by  the  agent 
of  the  insurer,  parol  evidence  was  admissible  to  show 
that  the  application  did  not  correctly  recite  the  oral  rep- 
resentations made.  The  giving  of  this  instruction  is  the 
second  assignment  of  error  argued  here.  The  court  did 
not  err  in  giving  this  instruction.  In  State  Ins.  Co.  v. 
Jordan^  29  Neb.,  514,  it  was  held  that  where  the  insured 
was  unable  to  read  and  write,  and  the  application  was 
made  out  by  the  agent  of  the  insurance  company,  that  if 
the  agent  wrote  in  the  application  statements  different 
from  those  made  by  the  insured,  the  latter  was  not  bound 
thereby. 

3.  A  third  assignment  is  that  the  court  erred  in  giving 
paragraph  No.  6  of  its  instructions.     The  substance  of 
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that  instruction  was  that  if  the  insurance  company's 
agent  had  knowingly  written  in  the  application  state- 
ments not  made  by  the  insured,  and  was  now  insisting 
upon  these  representations  as  a  defense  to  the  policy,  that 
the  insurer's  conduct  amounted  to  an  attempted  fraud, 
and  that  it  was  a  question  of  fact  for  the  jury  to  deter- 
mine, from  all  the  facts  and  circumstances  in  evidence, 
whether  the  application  contained  the  representations 
made  by  the  insured.  The  criticism  made  upon  this  in- 
struction is  that  there  was  no  evidence  in  the  case  to 
which  it  could  be  applied;  but  this  is  a  mistake  of  coun- 
sel. The  evidence  is  undisputed  that  the  insured  was 
unable  to  read  and  write;  that  he  made  his  representa- 
tions and  statements  orally  to  the  agent  of  the  insurance 
company,  and  that  such  agent  made  out  the  application 
already  alluded  to,  and  the  insured  testified  positively 
that  he  told  the  insurance  agent  that  the  household  goods 
insured  were  at  that  time  in  tents,  and  not  in  the  building 
mentioned  in  the  application,  but  that  he  intended  in  a 
few  days  to  remove  such  household  goods  into  that  build- 
ing. The  evidence  further  shows  that  he  did  remove  his 
household  goods  into  that  building,  and  that  they  were 
there  long  before  the  fire  occurred,  and  the  application 
shows  on  its  face  that  the  insured  did  not  ask  or  obtain 
any  insurance  on  the  building,  and  it  would  require  a 
strained  construction  to  make  the  application  a  repre- 
sentation of  the  insured  that  he  owned  that  building  or 
that  the  household  goods  were  then  in  it.  The  language 
of  the  application  is  that  the  insured  desires  insurance 
upon  the  household  goods  while  they  are  contained  in 
the  building,  but  there  is  in  the  entire  application  no  ex- 
press representation  either  that  the  insured  owned  the 
building  or  that  the  goods  were  then  in  it. 

4.  Another  argument  is  that  the  verdict  of  the  jury  is 
contrary  to  instruction  No.  1  given  by  the  court  at  the 
request  of  the  insurance  company.  There  is  no  merit 
whatever  in  this  contention.  By  that  instruction  the 
court  told  the  jury,  in  substance,  that  if  they  found  from 
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the  evidence  that  the  insured,  in  his  application,  repre- 
sented to  the  insurance  company  that  his  household  goods 
and  furniture  were  then  in  the  building,  that  the  building 
was  then  occupied  by  him,  and  that  he  made  these  repre- 
sentations for  the  purpose  of  obtaining 'the  insurance  on 
the  household  goods  and  other  insured  property;  that  the 
insurance  company  believed  in  and  relied  upon  these  rep- 
resentations, and  that  they  were  false,  then  they  should 
find  for  the  insurance  company.  By  its  verdict  the  jury 
found  that  the  insured  did  not  represent  in  his  applica- 
tion that  he  was  the  owner  of  the  building,  did  not  repre- 
sent that  the  household  goods  were  then  in  the  building, 
and  the  evidence  supports  this  finding.  The  instruction 
properly  submitted  the  issue  to  the  jury,  and  its  finding 
is  not  contrary  either  to  the  evidence  or  the  instruction. 

5.  The  insurance  company  requested  the  court  to  in- 
struct the  jury  as  follows:  "You  are  instructed  that  the 
application  and  policy  introduced  in  evidence  should  be 
considerM  together  as  forming  the  contract  sued  on  in 
this  case."  The  court  modified  it  as  follows:  "And  should 
be  both  considered  together,  in  arriving  at  your  verdict, 
in  connection  with  all  the  other  evidence  in  the  case,''  and 
as  thus  modified  gave  the  instruction.  This  action  of  the 
court  is  assigned  for  error.  We  do  not  think  it  was.  If 
the  court  had  given  the  instruction  without  the  modifica- 
tion it  would  have  been  error,  as  it  would,  in  effect,  have 
told  the  jury  that  they  should  determine  what  contract 
existed  between  the  insured  and  the  insurer  by  consider- 
ing only  the  policy  and  the  written  application,  whereas 
one  of  the  issues  in  the  case  was  whether  the  application 
signed  by  the  insured  was  the  one  he  made;  whether  the 
representations  in  that  application  were  the  representa- 
tions he  made. 

6.  Another  argument  is  that  the  court  erred  in  instruct- 
ing the  jury  as  follows:  "To  constitute  fraud  a  knowledge 
of  the  misrepresentations  must  rest  with  the  party  mak- 
ing it,  and  the  representations  must  be  made  with  the 
intention  that  the  other  party  shall  act  upon  it,  and  it 
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must  also  appear  that  the  other  party  did  act  upon  it  to 
his  injury."  The  criticism  upon  this  instruction  is  di- 
rected to  the  last  three  words  in  it,  to-wit,  "to  his  injury." 
We  think  the  criticism  without  merit.  In  order  for  the 
representation  to  be  actionable,  it  must  have  been  made 
with  reference  to  an  existing  fact;  it  must  have  been 
false;  the  party  must  have  relied  and  acted  upon  it.  The 
words  "to  his  injury"  add  nothing  to  the  instruction  as 
applied  to  the  facts  in  this  case.  If  the  representations 
made  by  the  insured  in  this  case  were  false,  if  they  were 
relied  and  acted  upon  by  the  insurance  company,  they 
were  acted  upon  to  its  injury,  because  by  acting  upon 
them  it  issued  the  policy,  which  it  would  not  have  issued 
had  it  been  aware  of  the  falsity  of  the  representations. 

7.  Finally,  it  is  insisted  that  the  verdict  is  not  sup- 
ported by  sufficient  evidence.  We  think  it  is,  and  we  fur- 
ther think  that  the  entire  defense  to  this  action  is  tech- 
nical in  the  highest  degree.  The  whole  defense  is  predi- 
cated upon  the  fact  that  at  the  time  the  policy  was  issued 
the  household  goods  insured  were  not  at  that  moment  or 
that  day  in  the  dwelling  mentioned  in  the  application. 
The  evidence  shows  that  these  household  goods  were  not 
destroyed  by  fire.  They  are  not  the  subject-matter  of  this 
action,  and  long  before  the  fire  occurred  the  household 
goods  insured  were  placed  in  the  house  mentioned  in  the 
application,  and  the  literal  interpretation  of  the  applica- 
tion and  the  policy  is  that  the  insurance  company  insured 
these  household  goods  only  while  in  the  building.  The 
judgment  of  the  district  court  is  right  and  is 


Affirmed. 
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Maryott  &  McHuRRON  V.  Levi  F.  Gardner. 

Filed  Januaby  8, 1897.    No.  6969. 

1.  Judgement  Without  Finding.    A  judgment  that  iB  not  based  oti  a 

finding,  either  general  or  special,  is  erroneous,  though  not  for  that 
reason  void. 

2.  Review:    Rbtahtino  Case  fob  Tbxal.    Where  a  Judgment  of  a 

county  court  is  reversed  by  a  district  court  in  a  proceeding  ia 
error,  the  district  court  may  retain  such  cause  for  trial. 

Error  from  the  district  court  of  Thurston  county. 
Tried  below  before  Norris,  J.    Afftrmed. 

Chiy  T.  Graves  and  Jay  d  Becky  for  plaintiffs  in  error. 

John  T.  Gathers  and  J.  M.  Curry ^  contra. 

Ragan,  C. 

Maryott  &  McHurron  recovered  judgment  in  the  county 
court  of  Thurston  county  against  Levi  F.  Gardner,  From 
this  judgment  Gardner  prosecuted  an  error  proceeding 
to  the  district  court,  where  the  judgment  of  the  county 
court  was  reversed.  To  reverse  the  judgment  of  the  dis- 
trict court  Maryott  &  McHurron  prosecute  a  petition  in 
error  here. 

1.  Gardner,  in  his  petition  in  error  filed  in  the  district 
court,  alleged  that  the  judgment  of  the  county  court  was 
erroneous  for  several  reasons, — among  others,  that  no 
finding  of  fact  was  made  by  the  county  court  or  a  jury 
on  which  the  judgment  of  said  court  was  based.  We 
shall  assume  that  the  district  court  reversed  the  judg- 
ment of  the  coimty  court  on  this  ground  and  proceed  to 
the  consideration  of  the  question  whether  it  erred  in  so 
doing.  The  transcript  of  the  proceedings  had  in  the 
county  court,  certified  to  the  district  court,  contained  the 
following:  "1  o'clock  P.  M.  Case  called.  Plaintiff  ai>- 
peared  and  waived  a  jury.  Defendant  refuses  to  appear 
further.     Said  case  was  submitted  to  the  court.     H.  L, 
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Maryott  was  sworn  in  behalf  of  the  plaintiff  and  testified 
that  there  is  due  the  plaintiff,  and  wholly  unpaid,  the 
sum  of  1790.47.  It  is  therefore  considered  by  me  that 
the  plaintiff  have  and  recover  of  the  defendant  the  sum 
of  ?790.47,  with  interest  from  July  1,  1893,  and  costs  of 
suit,  taxed  at  |13.40."  Section  297  of  the  Code  of  CSvil 
Procedure  provides:  "Upon  the  trial  of  questions  of  fact 
by  the  court,  it  shall  not  be  necessary  for  the  court  to 
state  its  finding  except  generally  for  the  plaintiff  or  de- 
fendant," etc.  It  will  be  seen  that  the  county  court  made 
no  finding  in  favor  of  the  plaintiffs  in  whose  favor  it 
awarded  a  judgment;  and  a  judgment  that  is  not  based 
on  a  finding,  either  general  or  si>ecial,  is  erroneous. 
iSlprick  V.  Washington  County^  3  Neb.,  253.)  In  Ratisdcll  v. 
Pufnaniy  15  Neb.,  642,  it  was  held:  "When  an  action  at 
law  is  tried  to  a  court  without  a  jury,  the  finding  of  fact 
by  such  court  is  a  substitute  for,  and  stands  in  lieu  of, 
a  verdict  of  a  jury,  and  need  be  no  more  specific  than  the 
verdict  of  a  jury  upon  the  same  pleadings  and  evidence." 
In  Foster  v.  Devinneyy  28  Neb.,  416,  it  was  held  that  a 
finding  of  the  facts  put  in  issue  must  be  made  by  th(» 
trier  thereof  in  order  to  sustain  a  judgment  rendered  in 
favor  of  one  of  the  pai-ties.  To  the  same  effect  see 
Rh4)4l€s  V.  RhodeSy  31  Neb.,  848. 

Counsel  for  plaintiff  in  error  insist  that  notwithstand- 
ing the  failure  of  the  county  court  to  make  either  a 
general  or  special  finding,  its  judgment  was  not  void. 
We  entirely  agree  with  that  contention.  (McNamara  v, 
Cabon,  21  Neb.-,  589;  Black  v,  Gabon,  24  Neb.,  248;  Coad 
t\  Ready  48  Neb.,  40.)  The  judgment  of  the  county  court 
under  consideration  is  not  void,  but  it  is  erroneous,  and 
therefore  voidable  in  this,  a  direct  proceeding  to  set  it 
aside.  We  must  not  be  understood  as  holding  that  a 
judgment  that  is  not  based  on  a  finding  is  void  and 
would  not  be  given  full  effect  in  a  collateral  proceeding. 
It  must  also  be  remembered  that  we  are  not  reviewing 
the  judgment  of  the  county  court,  but  the  judgment  of 
the  district  court  reversing  the  judgment  of  the  county 
25 
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court  because  not  based  upon  a  finding,  and  we  simply 
hold  that  in  so  doing  the  district  court  was  right. 

2.  The  judgment  of  the  district  court  was  as  follows: 
"It  is  therefore  considered  by  the  court  that  said  judg- 
ment be,  and  the  same  is  hereby,  reversed  at  the  costs  to 
the  present  time  of  defendants  in  error,  and  it  is  ordered 
that  said  cause  be  retained  for  trial  and  judgment;  plead- 
ings to  be  filed  as  in  case  of  appeal."  It  is  now  argued 
that  this  judgment  of  the  district  court  is  erroneous,  as 
it  is  insisted  that  the  jurisdiction  of  the  district  court 
went  no  further  than  to  reverse  the  judgment  of  the 
county  court  and  remand  the  cause  to  that  court  for 
further  proceedings.  Section  601  of  the  Code  of  Civil 
Procedure  is  as  follows:  "When  the  proceedings  of  a 
justice  of  the  peace  are  taken  on  error  to  the  district 
court,  •  ♦  ♦  and  the  judgment  of  such  justice  shall 
be  reversed  or  set  aside,  the  court  shall  render  judgment 
of  reversal,  and  for  the  costs  that  have  accrued  up  to 
that  time,  in  favor  of  the  plaintiflf  in  error,  and  award 
execution  therefor;  and  the  cause  shall  be  retained  by 
the  court  for  trial  and  final  judgment  as  in  cases  of  ap- 
peal." The  statute  does  not  expressly  provide  that  in 
case  an  error  proceeding  is  prosecuted  to  a  district  court 
from  a  county  court  and  the  judgment  of  the  latter  re- 
versed, the  district  court  may  retain  the  case  for  trial; 
nor  is  there  any  provision  of  the  statute  requiring  such 
case  to  be  remanded;  but  section  2fi,  chapter  20,  Com- 
piled Statutes,  provides:  "In  civil  actions  brought  under 
the  provisions  of  this  chapter  [probate  tourts]  either 
party  may  appeal  from  the  judgment  of  the  probate  court 
or  prosecute  a  petition  in  error,  in  the  same  manner  as 
provided  by  law  in  cases  tried  and  determined  by  jus- 
tices of  the  peace."  Construing  these  two  statutes  to- 
gether, we  think  that  where  a  judgment  of  a  county 
court  is  reversed  by  a  district  court  in  a  proceeding  in 
error  the  district  court  may  retain  such  cause  for  trial. 
There  is  no  error  in  the  record  and  the  judgment  of  the 
(!? strict  court  is 

Affirmed. 
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I  60    i 
GO    8M 

Gabdner  W.  Closson  v.  Chari.ks  J.  Rohman.  ;{^{  ^ 


91 
'  58    139 

Piled  January  8, 1897.    No.  8047.  ■  56  742 


so   828 
Beriew:  Agreed  Abstract.    In  a  case  submitted  under  rule  2,  on  an  ^  2S0 
agreed  printed  abstract,  the  court  will  not  look  beyond  the  ab- 
stract; and,  in  order  to  a  reversal  of  the  judgment  below,  error 
must  affirmatively  appear  from  the  abstract  itself. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Tibbets,  J.    Affirmed. 

WUliam  B.  Pricey  for  plaintiff  in  error. 

A.  G.  Greenlee^  contra. 

Irvine,  C. 

This  case  was  submitted  under  that  portion  of  rule  2, 
which  provides  that  a  cause  may  be  submitted  at  any 
time  upon  a  written  stipulation  of  the  parties  on  printed 
briefs  accompanied  by,  or  containing,  an  agreed  printed 
abstract  of  the  record  and  evidence  upon  which  the  case 
is  to  be  determined.  On  examination  it  is  found  that  the 
parties  have  complied  with  the  rule  only  by  printing  in 
one  of  the  briefs  the  agreed  statement  of  facts  upon 
which  the  case  was  determined  in  the  district  court. 
This  statement  refers  to  a  chattel  mortgage  in  contro- 
versy, which  was  evidently  before  the  district  court  as 
part  of  the  evidence,  but  this  mortgage  is  not  preserved 
in  the  abstract.  The  correctness  of  the  judgment  may, 
and  probably  does,  depend  upon  the  terms  of  this  mort- 
gage, and  as  we  cannot,  in  a  case  submitted  under  this 
rule,  look  beyond  the  printed  abstract,  we  must  presume 
the  missing  evidence  was  such  as  to  justify  the  judgment. 

Affirmed. 
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Nebraska  Loan  &  Trust  Company,  appbli^b,  v. 
George  H.  Barnes  et  al.,  appellants. 

Piled  January  8, 1897.    No.  6975. 

Confirmation  of  a  foreclosure  sale  was  resisted  on  the  ground  that  a 
copy  of  the  appraisement  had  not  been  filed  before  the  sale  was 
advertised.  The  date  of  the  appraisement  and  of  the  copy,  the 
clerk's  filing  mark,  and  the  return  of  the  sheriff  showed  that  the 
appraisement  was  made  and  filed  before  the  advertisement.  Held, 
That  the  fact  that  the  certificates  of  incumbrances  bore  a  lat«r 
date  was  not  alone  sufficient  to  establish  falsity  of  the  record  in 
other  respects. 

Appp:al  from  the  district  court  of  Phelps  county. 
Heard  below  before  Beall,  J.     Affirnied. 

F.  G.  HameTy  for  appellants. 

John  A.  Casio  and  «/.  B.  Cessna^  contra. 

Irvine,  C. 

This  is  an  appeal  from  an  order  confirming  a  sale  pur- 
suant to  a  decree  foreclosing  a  mortgage.  The  only 
reason  urged  in  the  brief  of  the  appellants  against  the 
<?onfirmation  of  the  sale  is  that  a  copy  of  the  appraisement 
was  not  filed  until  after  the  sale  was  advertised*  The 
only  evid«n<!e  in  supix>rt  of  this  contention  is  that  the 
certificates  of  incumbranc^es  in  the  record  are  dated  sub- 
?^equent  to  the  advertisement.  As  against  this  evidence 
w^e  have  the  appraiKsement  itself  dated  prior  to  the  ad- 
vertisement, and  the  copy  of  the  appraisement  dated 
prior  thereto,  and  bearing  a  filing  mark  by  the  clerk  show- 
ing that  it  was  filed  on  the  day  of  its  date.  There  is  also 
the  return  of  the  sheriff  to  the  order  of  sale  wherein  he 
states  that  on  the  31st  day  of  August,  1893  (which  was 
prior  to  the  advertisement),  the  appraisement  was  made 
and  that  he  forthwith  deposited  a  copy  thereof  with  the 
clerk  of  the  district  court,  and  thereupon  advertised  the 
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sale.  The  order  of  the  court  confirming  the  sale  must  be 
taken  as  a  finding  in  favor  of  the  appellee.  The  only 
evidence  being  the  dates  on  the  papers,  we  cannot  say- 
that  the  dates  appearing  in  the  certificates  of  incum- 
brances  are  correct  and  that  those  appearing  on  the  ap- 
praisement itself,  the  sheriif's  return,  and  the  clerk's 
filing  mark,  are  wrong. 

Affirmed 


50    325 
50    820 

Joseph  H.  Nash  v.  James  A.  CJostello.  IS  210 

54    591 

Fn.ED  Januabt  19, 1897.    No.  7784. 

1.  Bill  of  Bxceptions:  Motion  to  Quabh:  Lacues.  A  motion  to  quash 
a  bill  of  exceptions  on  the  ground  that  it  was  not  presented  to  the 
adverse  party  or  his  attorney  for  examination  and  amendment 
within  the  statutory  period  should  be  made  within  a  reasonable 
time  after  the  bill  is  filed  in  the  appellate  court,  and  where  not 
made  for  nearly  eighteen  months  after  the  filing  of  the  transcript, 
and  after  briefs  upon  the  merits  have  been  printed  and  served  by 
the  respective  parties,  such  objection  will  be  considered,  waived. 

S. .    Harbach  v.  City  of  Omaha,  49  Neb.,  851,  distinguished. 

Motion  by  defendant  to  quash  bill  of  exceptions,  i/o- 
iioti  overruled. 

W.  A.  Prince,  for  the  motion. 

Abbott  d  Caldwell  and  W.  T.  Thompson^  contra. 

PSR  GUBIAM. 

This  cause  is  submitted  to  the  court  on  a  motion  of  de- 
fendant to  quash  the  bill  of  exceptions,  because  not  pre- 
sented to  him  either  within  the  time  fixed  by  law  or  the 
order  of  the  court.  A  trial  in  this  case  was  had  at  the 
May  term,  1894,  of  the  district  court  of  Hall  county,  and 
judgment  rendered  in  favor  of  the  defendant.  On  the  5th 
day  of  August,  1894,  the  court  adjourned  sine  die^  and 
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eighty  days  in  all  were  given  to  reduce  the  exceptions  to 
writing.  The  draft  of  the  proposed  bill  of  exceptions 
was  submitted  to  the  defendant's  attorney  for  correction 
on  January  22,  1895,  who  made  thereon  the  indorsement, 
"Atty's  for  defendant  refuse  to  consider  same,  because 
not  presented  and  submitted  within  statutory  time,"  and 
signed  the  same  and  returned  the  proposed  bill  to  plaint- 
iflf's  attorneys.  This  objection  was  overruled  b^  the  trial 
judge,  and  the  bill  was  allowed  on  a  showing  that  the  de- 
lay in  presenting  the  bill  to  defendant  resulted  solely 
from  the  failure  of  the  official  court  reporter  to  make  a 
transcript  of  the  evidence  until  said  date. 

The  contention  of  counsel  for  defendant  is  that  the  de- 
cision on  the  motion  is  controlled  by  Horbach  v.  City  of 
Omaha,  49  Xeb.,  851.  In  that  case  it  was  ruled  that  the 
delay  in  presenting  a  bill  of  exceptions  to  the  adverse 
party,  caused  solely  by  the  fault  of  the  official  steno- 
graphic reporter  in  preparing  the  transcript  of  the  evi- 
dence, will  not  authorize  the  submission  of  the  bill  after 
the  expiration  of  the  time  limited  by  the  statute  or  fixed 
by  the  order  of  the  trial  judge.  The  doctrine  is  sound 
and  has  been  followed  in  Trvmblc  v.  Trumbky  50  Neb., 
332.  It  does  not  follow  that  the  motion  to  quash  the  bill 
in  this  case  should  be  sustained,  or  that  Horbach  v.  City  of 
Omaha  controls  the  decision  herein.  In  that  case  the  mo- 
tion to  quash  was  made  in  this  court  within  a  few  days 
after  the  appeal  was  docketed,  and  before  either  party 
had  filed  briefs  upon  the  merits  of  the  controversy.  Not 
so  in  the  case  before  us.  The  transcript  and  petition  in 
error  were  filed  with  the  clerk  of  this  court  June  3, 1895. 
Two  days  later  the  brief  of  plaintiff  was  filed.  On  Sep- 
tember 11,  1895,  defendant's  brief  on  the  merits  was 
served  upon  adverse  counsel,  and  the  first  objection  made 
to  the  bill  of  exceptions  in  this  court  was  by  the  motion 
to  quash,  which  was  filed  December  31,  1896,  or  nearly 
a  year  and  a  half  after  the  proceedings  in  error  were  com- 
menced and  the  briefs  of  the  respective  parties  upon  the 
issues  presented  by  the  petition  in  error  were  printed  and 
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filed.  These  facts  constitute  a  waiver  of  the  objection 
that  the  bill  of  exceptions  was  not  submitted  to  the  de- 
fendant for  examination  and  amendment  within  the  time 
fixed  bj'  law,  if  such  objection  can  be  waived,  and  we 
entertain  no  doubt  of  it.  This  court  has  repeatedly  so 
lield.  {Omaha  &  N.  N.  R.  Co.  v.  Rcdick,  14  Neb.,  55;  Cattle 
V.  Haddox,  14  Neb.,  59,  527;  Chmey  v.  Cooper ^  14  Neb.,  413; 
Smith  V.  Kaiser,  17  Neb.,  184;  Yates  v.  Kinney,  23  Neb.,  648; 
Warren  V.  BroicUy  31  Neb.,  10;  Crane  Bros,  Mfg.  Co.  v.  Keck, 
^i5  Neb.,  683.)  In  Yates  v.  Kinney,  supra,  there  was  a  mo- 
tion to  quash  the  bill  of  exceptions  on  the  ground,  among 
others,  that  it  was  not  presented  to  the  judge  within  the 
time  required  by  law,  which  motion  was  filed  more  than 
a  year  after  the  docketing  of  the  cause  in  this  court,  and 
after  the  plaintiff  in  error  had  prepared  and  presented 
his  briefs  on  the  main  issues.  The  court  held  said  objec- 
tion was  thereby  waived,  and  in  doing  so  used  this  lan- 
guage: "In  a  number  of  cases  decided  by  this  court  it  has 
been  held  that  objections  to  a  bill  of  exceptions  must  be 
made  at  the  earliest  opportunity,  otherwise  they  will  be 
waived.  ♦  ♦  ♦  Where,  however,  a  party  intends  to 
raise  objections  to  some  matter  of  form  connected  with 
the  preparation  of  a  bill,  he  should  file  his  objection 
within  a  reasonable  time,  and  before  the  adverse  party 
has  been  permitted  to  incur  the  expense  of  preparing  and 
printing  a  brief  relating  to  the  merits  of  the  controversy. 
Good  faith  requires  this,  and  that. objections  to  the  form 
of  the  bill  not  thus  raised  shall  be  considered  as  waived. 
The  objections  to  the  preparations  and  signing  of  the  bill, 
not  having  been  made  until  more  than  a  year  from  the 
date  of  filing  the  transcript  in  this  court,  and  after  the 
case  was  set  down  for  hearing  and  the  plaintiff  in  error 
had  prepared  and  printed  his  briefs,  come  too  late  and 
are,  therefore,  waived."  To  this  same  effect  is  the  de- 
cision in  Crane  Bros.  Mfg.  Co.  v.  Keck,  supra. 

It  is  true,  as  already  suggested,  the  objection  that  the 
proposed  bill  was  not  presented  for  examination  in  time 
was  made  before  the  same  was  signed  by  the  judge.     This 
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step  was  indispensable  to  save  the  objection  for  the  con- 
sideration of  this  court,  in  case  it  was  afterwards  insisted 
upon.  The  objection  not  having  been  seasonably  renewed 
in  this  court,  it  must  be  treated  as  waived.  This  holding 
does  not  in  the  least  conflict  with  the  cases  in  which  this 
court,  of  its  own  accord,  has  refused  to  consider  bills  of 
exceptions  allowed  by  the  clerk  of  the  district  court  with- 
out a  proper  stipulation,  signed  by  the  parties,  authoriz- 
ing him  to  do  so,  or  bills  which  have  not  been  authenti- 
cated by  the  clerk  of  the  trial  court,  notwithstanding  no 
objection  to  the  same  was  raised  by  either  party.  The 
failure  to  submit  the  bill  of  exceptions  for  examination 
in  time  is  not  a  jurisdictional  defect;  hence,  it  may  be 
waived,  while  if  a  proposed  bill  is  signed  and  allowed 
by  the  clerk  in  a  case  where  the  statute  does  not  authorize 
him  to  do  so,  his  act  of  signing  and  settling  is  a  nullity 
and  the  bill  does  not  become  a  part  of  the  record,  even 
though  the  parties  make  no  objection  to  it  on  that  ground. 
So,  too,  the  omission  of  the  clerk's  certificate  authenticat- 
ing a  bill  of  exceptions  cannot  be  waived  by  the  parties^ 
because  the  statute  requires  it  to  be  thus  authenticated; 
and  to  the  transcript  of  the  record  of  the  trial  court,  duly 
certified,  alone  we  must  look  for  the  purpose  of  ascertain- 
ing the  proceedings  had  and  taken  in  such  court.  (Unian 
P.  R.  Co.  V.  Kinnetfy  47  Neb.,  393,  and  cases  there  cited.) 
The  motion  to  quash  must  be  overruled. 


Motion  ovsRRUiiBD. 
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Efpib  E.  Thompson,  Administratrix,  v.  Missouri  Pa- 

oiPio  Railway  Company.* 

Art  Exiza  Alexander  v.  John  Overton  kt  al. 

James  A.  Hake  et  al.  v.  Samuel  Woolner. 

Jesse  S.  Mapbs  et  al.  v.  Village  of  Syracuse. 

Hattie  W.  Brown  v.  Ephraim  P.  Hartman. 

Filed  Jai^uart  19, 1897.    Nos.  7256,  8125,  8163,  8286,  8681. 

1.  Bill  of  Exceptions:  Objections  to  Allowance:  Review.  Objec- 
tion to  a  bill  of  exceptions  that  it  was  not  presented  for  examina- 
tion and  amendment  within  the  statutory  period,  not  made  before 
the  bill  was  signed  and  allowed  by  the  trial  Judge,  but  raised  for 
the  first  time  in  the  supreme  court,  will  not  be  considered. 

1 :  Waiver  of  Objections:   Review.    Where  a  bill  is  served 

upon  the  adverse  i>arty  after  the  time  therefor  had  expired,  and 
the  parties  stipulated  in  writing  that  the  trial  Judge  should  sign 
and  allow  the  hill,  it  is  a  waiver  of  the  objection  that  the  bill  waa 
not  presented  within  the  time  fixed  by  law  or  the  order  of  the 
court. 

Motions  by  defendants  to  quash  the  bills  of  exceptions. 
Motions  overruled. 

B.  P.  Waggener^  James  W.  Orr,  John  C.  Watson,  JoJm  W. 
Dixim,  and  A.  N.  Sullivany  for  the  motions. 

Matthew  Oering,  C.  W.  Seymour^  Hall,  McCulloch  &  dark- 
son,  E.  F.  Warren,  M.  L.  Hayward,  F.  E.  Brown,  and  Pwut 
Jessen,  contra. 

Per  C5URIAM. 

Each  of  these  causes  was  submitted  upon  a  motion  to 
quash  the  bill  of  exceptions.  The  grounds  therefor,  and 
the  facts  connected  therewith,  are  similar  to  those  stated 
in  Nash  v.  Costello,  50  Neb.,  325,  the  only  difference  in 
the  facts  being  that  in  none  of  the  cases  was  any  objection 
to  the  proposed  bill  made  before  the  same  was  signed  and 

♦Motion  for  rehearing  overruled.    See  post,  p.  330, 
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»50  830 
54    310 


330  •  NEBRASKA  REPORTS,  [Vol.  60 


Thompson  v.  Miawuil  P.  B.  Co. 


allowed  by  tlie  trial  judge,  while  in  the  case  of  Hake  v. 
Woolner,  after  the  statutory  period  for  serving  the  bill 
had  elapsed,  the  attorneys  for  the  respective  parties  stipu- 
lated, in  writing  indorsed  thereon,  that  the  bill  of  excep- 
tions should  be  allowed  and  signed  by  the  judge.  In  each 
case  the  draft  of  the  proposed  bill  was  served  upon  oppos- 
ing counsel  out  of  time,  and  the  motion  to  quash  was 
not  filed  until  months  after  the  cause  had  been  dock- 
eted in  this  court,  and  the  briefs  of  plaintiff  in  error 
on  the  merits  had  been  printed,  served,  and  filed.  In 
all  the  cases  but  two,  the  defendants'  counsel  had  filed 
their  briefs  before  any  objection  to  the  bill  of  exceptions 
was  raised  in  this  court.  The  determination  of  the  sev- 
eral motions  is  controlled  by  the  decision  in  Ndsh  v.  Cos- 
tellOy  mpray  and  cases  there  cited.  The  objection  now 
urged  against  the  bill  of  exceptions  has  been  waived,  and 
the  motions  to  quash  are  denied. 

Motions  overruled. 


Efpib  B.  Thompson,  Administratrix,  v.  Missouri  Pa- 
cific Railavay  Company. 

Piled  March  3, 1897.    No.  7266. 

BUI  of  ExceptloxuB:  Motion  to  Quash:  Laches.  A  motion  to  quash  a 
bin  of  exceptions,  which  has  been  duly  allowed  by  the  trial  judge 
and  properly  authenticated,  made  more  than  a  year  after  the  filing 
of  the  same  and  the  transcript  in  this  court,  and  after  the  service 
of  briefs  on  the  merits,  comes  too  late. 

Motion  by  Missouri  Pacific  Railway  Company  for  re- 
hearing of  preceding  case,  50  Neb.,  329.  Rehearing  de- 
nied. 

B.  P.  WaggeneTj  James  W.  Orr,  and  A.  N.  Sullivan^  for 
the  motion. 
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NORVAIi,  J. 

Defeudant  asks  for  a  rehearing  of  its  motion  to  quash 
the  bill  of  exceptions  herein,  which  motion  was  based 
upon  two  grounds,  not  considered  in  the  former  opinion: 
(1)  That  no  notice  of  the  settlement  of  the  bill  of  excep- 
tions was  served  upon  the  defendant;  (2)  that  the  pro- 
posed bill  was  not  presented  to  the  trial  judge  within 
the  time  required  by  law.  The  term  of  court  at  which 
the  judgment  was  rendered  adjourned  sine  die  on  May 
1,  1894,  and  forty  days  from  the  rising  of  the  court  was 
given  to  reduce  the  exceptions  to  writing.  Subsequently 
the  time  was  extended  for  an  additional  forty  days.  On 
July  17, 1894,  the  draft  of  the  proposed  bill  of  exceptions 
was  served  upon  counsel  for  defendant,  which  was  re- 
turned to  plaintiff,  with  certain  proposed  amendments, 
eleven  days  thereafter.  The  bill  and  the  amendments 
suggested  were  submitted  to  the  trial  judge  for  allowance 
without  notice  to  the  defendant  Judge  Chapman  makes 
affidavit  that  it  was  not  presented  to  him  for  allowance 
until  September  6,  while  Mr.  Gering,  in  his  affidavit,  ex- 
plicitly states  that  the  bill  and  proposed  amendments 
were  delivered  to  the  trial  judge  for  settlement  and  al- 
lowance prior  to  August  1,  1894.  The  transcript  and 
bill  were  filed  in  this  court  on  the  20th  day  of  October, 

1894.  The  briefs  upon  the  merits  were  filed  August  15, 

1895,  by  both  parties,  and  the  motion  to  quash  was  not 
£Qed  until  nearly  a  year  and  a  half  thereafter. 

The  question  of  veracity  between  Judge  Chapman  and 
Mr.  Gering  we  shall  not  attempt  to  decide,  but  shall  as- 
sume that  the  bill  was  presented  for  allowance  as  re- 
quired by  law,  since  the  judge  signed  the  bill  without 
raising  any  objection  as  to  time,  and  the  defendant  re- 
tained the  proposed  bill  more  than  ten  days  after  service 
upon  it.  Moreover,  this  objection  to  the  bill  was  waived 
by  the  filing  of  briefs  on  the  merits  and  the  inexcusable 
delay  in  raising  it  in  this  court.  (Yates  v.  Kinney^  23  Neb., 
648.) 
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The  other  ground  of  the  motion  to  quash  would  haA  e 
been  available  had  it  been  timely  presented,  since  it  was 
the  duty  of  the  plaintiff  to  have  given  notice  to  the  ad- 
verse party  of  the  time  of  the  presentation  of  the  bill  for 
settlement,  as  amendments  to  the  bill  were  suggested. 
It  is  too  late  now  to  insist  upon  the  lack  of  notice.  (Nash 
V.  CostellOj  50  Neb.,  325,  and  cases  there  citedL 


Motion  overruled. 


Henry  E.  Trumble  bt  al.  v.  Walter  Trumblb  bt  al» 

Filed  Januaby  19, 1897.    No.  8943. 

Bin  of  Exceptions:  Laches.  A  party  seeking  a  biH  of  exceptions  prft> 
sented  his  proposed  biU  to  the  adverse  party  or  his  attorney  for 
amendment  subsequent  to  the  expiration  of  the  time  fixed  by  law 
and  the  order  of  the  trial  judge,  and  objection  to  the  allowance  of 
the  bill,  on  that  ground,  was  distinctly  made  to  the  trial  judge  be- 
fore the  same  was  settled  and  allowed,  which  objection  was  re- 
newed at  the  earliest  opportunity  in  the  appellate  court,  and  prior 
to  the  briefing  of  the  cause  on  the  merits.  Held,  That  the  bill 
should  be  quashed.  Horhach  v.  City  of  Omaha,  49  Neb.,  851,  fol- 
lowed. 

Motion  by  defendants  in  error  to  quash  the  bill  of  ex- 
ceptions.    Motion  sustained. 

Halleck  F.  Rose^  for  the  motion. 

Oilkeson,  Comstock  <£  Reese,  eontra. 

Per  Curiam. 

This  cause  was  tried  and  determined  in  the  district 
court  of  Lancaster  county  at  the  September,  1895,  term 
thereof,  and  forty  days  from  the  rising  of  the  court  was 
granted  plaintiffs  in  error  to  present  the  bill  of  exceptions 
to  the  adverse  party.  Subsequently  the  trial  judge  al- 
lowed forty  days  additional  time  for  that  purpose,  but 
the  proposed  bill  of  exceptions  was  not  submitted  to  the 
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defendants  in  error  until  April  20, 1896,  which  was  more 
than  eight  days  after  the  adjournment  of  the  term  at 
which  the  decree  in  question  was  entered.  The  next  day 
the  draft  of  the  bill  of  exceptions  was  returned  to  plaint- 
iffs in  error,  with  the  following  indorsement  thereon: 

^^Maktha  Trumble  1 

V.  ^April  21, 1896. 

Walter  N.  Trumble  et  al.J 
"jTo  Uenrktta  M.  Goodel  and  Henry  E.  Trumble^  Mess. 
Gilkesonj  (Jomstock  d  ReesCy  Their  Attorneys :  We  return  the 
within  draft  of  proposed  bill  of  exceptions  in  the  above 
entitled  case,  and  object  to  its  consideration  or  allowance 
as  a  bill  by  the  judge  who  heard  the  case  for  the  reason 
that  the  same  was  not  prepared  nor  served  upon  us  within 
the  time  limited  by  law,  nor  till  long  after  the  limitation 
provided  by  law  for  preparation  and  service  thereof  had 
expired,  and  the  court  and  judge  who  heard  the  cause  is 
without  jurisdiction  to  consider,  allow,  and  settle  a  bill  of 
exceptions  in  said  cause. 

"Webster,  Bose  &  Fisherdiok, 
^^Atty^s  for  Plaintiffs  and  for  Defendants  Walter  Trumble  a/nd 
Charles  TrumbleJ' 

Notwithstanding  said  objection,  the  trial  judge  allowed 
the  bill,  without  notice,  and  counsel  for  defendants  in 
error  moved,  within  twelve  days  after  the  docketing  of  the 
<*ause  in  this  court,  to  quash  the  bill  of  exceptions,  upon 
the  ground,  among  others,  that  the  same  was  not  pre- 
sented to  them  or  their  clients  for  examination  and 
amendment  within  the  time  limited  by  the  statute.  The 
question  of  practice  presented  by  said  motion  was  con- 
sidered and  determined  in  Horbach  v.  City  of  Omaha^  49 
Neb.,  851.  Objection  to  the  proposed  bill  on  the  ground 
that  it  was  served  out  of  time  was  made  before  the  settle- 
ment of  the  bill,  and  it  was  renewed  in  this  court  at  the 
earliest  opportunity,  before  briefs  had  been  prepared  and 
served  by  either  party  on  the  merits,  and,  under  the  pre- 
cedent above  mentioned,  the  motion  to  quash  the  bill  is 

sustained. 

Motion  sustained. 
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Grifflng  v.  Curtis. 


SO  m  Frank  B.  Grifping  v.  Samuel  S.  Curtis  bt  al. 


Filed  Januaby  19, 1897.    No.  6960. 

Beplevin:  Pleading:  Special  Ownership.  In  replevin,  where  plaintiff 
bases  his  right  to  the  possession  of  the  property  upon  a  special 
ownership  therein,  he  must  in  his  petition  plead  the  facts  which 
create  such  special  ownership,  else  the  pleading  will  be  fatally 
defective. 

Error  from  the  district  court  of  Douglas  county- 
Tried  below  before  Davis,  J.    Reversed. 

Smith  &  Sh^eariy  for  plaintiff  in  error. 

Saunders  &  Macfarlandf  contra. 

Post,  C.  J. 

Samuel  S.  Curtis  and  Fred  Sackett  brought  replevin 
in  the  court  below  against  Frank  B.  Griffing,  to  recover 
possession  of  a  horse,  carriage,  buggy,  and  set  of  harness. 
The  trial  resulted  in  a  verdict  and  judgment  for  the 
plaintiffs  below  for  the  horse,  and  the  remainder  of  the 
property  was  awarded  the  defendant,  who  prosecutes 
error  to  this  court. 

The  petition  in  error  contains  seven  assignments,  the 
first  of  which  is  that  the  petition  does  not  state  sufficient 
facts  to  constitute  a  cause  of  action.  The  petition,  omit- 
ting the  caption,  prayer,  and  verification,  is  in  the  follow- 
ing language: 

"1.  The  plaintiffs  complain  of  the  defendant  for  that, 
the  plaintiffs  have  a  special  ownership  In  and  are  entitled 
to  the  Immediate  possession  of  the  following  described 
goods  and  chattels,  viz:  One  bay  horse,  eight  years  old, 
weighing  1,000  pounds;  a  certain  end-spring,  canopy-top, 
two-seated  carriage;  a  certain  end-spring  open  buggy, 
painted  red,  and  one  set  of  single  harness,  and  the  value 
of  said  ownership  is  3fl06.90. 
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**2.  The  defendant  wrongfully  detains  said  goods  from 
the  possession  of  the  plaintiffs,  and  has  wrongfully  de- 
tained the  same  for  one  day,  to  plaintiffs'  damage  in  the 
sum  of  95.'^ 

The  plaintiffs  base  their  right  to  possession  alone  upon 
a  special  ownership  in  the  property,  and  the  facts  in  re- 
lation thereto  are  not  set  out  in  the  petition.  The  aver- 
ment in  the  pleading  of  special  ownership  is  a  mere  con- 
clusion of  law  from  particular  facts  which  are  not  alleged. 
To  constitute  a  good  petition  it  should  have  set  out  the 
facts  constituting  plaintiffs'  special  ownership  or  interest 
in  the  property  replevied.  {Curtis  v.  Cutlery  7  Neb.,  315; 
Mu8ser  v.  Kingy  40  Neb.,  892;  Randall  v.  Persons^  42  Neb., 
607;  Sfiarp  v.  Johnson,  44  Neb.,  165;  Camp  v.  Pollock^  45 
Neb.,  771;  Strahle  v.  First  Nat.  Bank  of  Stanton,  47  Neb., 
319;  Garber  v.  Palmer,  47  Neb.,  704.) 

Having  reached  the  conclusion  that  the  petition  does 
not  state  a  cause  of  action,  it  is  not  necessary  to  notice 
the  other  assignments  of  error. 

Reversed  and  remanded. 


60    S35 

City  of  Ord  v.  Ann  E.  Nash.  I.w  aoi 

Filed  Januabt  19, 1897.    No. 


Xunlcipal  CorporatioxuB:  Sidewalks.  The  term  "sidewalk"  Is  a 
'comprehensive  one,  and  in  its  broadest  sense  denotes  that  portion 
of  the  public  highway  set  apart,  by  dedication^  ordinance,  or  oth- 
erwise, for  the  use  of  persons  traveling  on  foot. 

:  Liability  for  Failube  to  Repair  Street.    Where  a  city  or 


other  municipality  grades  or  otherwise  improves  any  portion  of  a 
street  for  the  purpose,  and  with  the  result,  of  inducing  public 
travel  thereon,  there  is  a  resulting  duty  to  keep  such  portion  of 
the  street  in  repair  and  a  consequent  liability  for  the  failure  to 
do  so. 


8. :  Duty  to  Repair  Streets:  Instructions.    It  is  not  error  to 

charge  that  a  city  is  required  to  keep  its  streets  and  sidewalks  in 
a  reasonably  safe  condition  for  travel  by  night  as  well  as  by  day. 

4. :  :  :  Contributory  Negligence.    An  instruction 
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tbat  it  is  the  duty  of  a  city  to  keep  its  streets  in  a  reasonably  safe 
condition  for  travel  by  all  persons  is  not  objectionable  on  the 
ground  that  it  excludes  from  the  Jury  the  question  of  alleged  con- 
tributory negligence  by  the  plaintiff. 

5.  Evidence:  Witj>iesses:  Testimony  at  Fobmeb  Tbial.  Where  a  wit- 
ness is  shown  to  be  absent  from  the  state,  his  testimony  given  at- 
a  former  trial  of  the  same  cause  is  admissible  if  otherwise  unob- 
jectionable. 


6. :  :  .    Nor,  in  the  absence  of  a  showing  upon  the 

subject,  is  the  fact  that  such  witness  has  also  testified  at  a  second 
trial  of  the  cause,  which  has  intervened  between  the  taking  of 
such  testimony  and  the  one  at  which  it  is  offered,  a  sufficient  ob- 
jection to  its  introduction  in  evidence. 

7. :  Experiments.    Some  discretion  is  conferred  upon  the  trial 

court  in  receiving  evidence  of  experiments  for  the  purpose  of  con- 
tradicting or  corroborating  other  witnesses,  and  in  order  to  au- 
thorize the  reversal  of  a  Judgment  on  account  of  the  admission  or 
rejection  of  such  evidence  there  must  have  been  a  clear  abuse  of 
discretion. 

Error  from  the  district  court  of  Valley  county.  Tried 
below  before  Harrison,  J.    Affirmed. 

A.  Norman^  A.  M.  BobbinSy  and  Coffin  &  Stone,  for  plaint- 
iff in  error. 

Munn  d  Staple  and  Clements  Bros.,  contra. 

Post,  C.  J. 

This  was  a  suit  by  the  defendant  in  error,  Ann  E.  Nash, 
in  the  district  court  for  Valley  county,  against  the  plaint- 
iff in  error,  the  city  of  Ord,  the  cause  of  action  alleged 
beiu^  the  negligence  of  the  defendant  city  in  causing  and 
continuing  a  deep  and  dangerous  excavation  or  trench 
at  the  intersection  of  two  streets  within  said  city,  and 
within  a  few  inches  of  the  path  or  footway  in  common 
use  by  the  public  in  passing  along  said  streets.  There 
was  a  trial  below,  resulting  in  a  verdict  and  judgment  in 
favor  of  the  plaintiff  therein,  and  which  it  is  sought  to 
reverse  by  means  of  this  proceeding. 

It  is  alleged  in  the  petition  below  that  the  plaintiff 
therein,  after  dark,  on  the  7th  day  of  November,  1890, 
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while  passing  along  said  streets,  and  without  fault  or 
negligence  on  her  part,  fell  into  the  aforesaid  excavation 
or  trench,  thereby  receiving  serious  and  permanent  in- 
juries, to  her  damage,  etc.,  and  which  allegations  are  put 
in  issue  by  the  answer  of  the  defendant  city. 

It  is  (*ontended,  first,  that  the  trial  court  erred  in  giving 
instructions  Nos.  2,  4,  8,  and  9  on  its  own  motion.  It  is 
not  deemed  necessary  to  set  out  at  length  the  paragraphs 
assailed,  since  the  particular  objection  now  urged  is  that 
the  jury  were  warranted  in  inferring  therefrom  that  it 
was  the  duty  of  the  city  to  construct  and  maintain  a  side- 
walk at  the  place  where  the  injury  was  received,  and  that 
its  failure  in  that  regard  constituted  actionable  negli- 
gence. The  instructions,  it  is  true,  state  the  general 
proposition,  that  a  city  is  bound  to  keep  its  streets  and 
sidewalks  in  reasonably  good  repair  for  the  safe  and 
convenient  use  of  the  traveling  public,  and  close  with  the 
following  cautionary  statement:  "The  city  of  Ord  is  not 
an  insurer  of  the  condition  of  its  streets  and  sidewalks; 
nor  is  every  defect  therein,  though  it  may  cause  the  in- 
jury sued  for,  actionable.  It  is  sufficient  to  relieve  it 
from  liability  if  the  streets  and  sidewalks  were  in  a  rea- 
sonably safe  condition  for  foot  travel  by  night.  If  in 
this  case  it  is  shown  by  the  evidence  that  at  the  place 
where  the  plaintiff  claims  she  met  with  her  injury  the 
street  or  sidewalk  was  in  a  reasonably  safe  condition  for 
foot  travelers,  your  verdict  should  be  for  the  defendant." 
The  term  "sidewalks,"  although,  perhaps,  not  the  most 
precise  or  accurate  which,  under  the  circumstances  of  the 
case,  might  have  been  employed,  could  not,  we  think, 
have  misled  the  jury  or  diverted  their  minds  from  the 
real  issue  presented  by  the  pleadings  and  proofs.  The 
alleged  negligence,  as  we  have  seen,  was  the  causing  and 
continuing  of  a  dangerous  trench  in  the  public  street 
within  a  few  inches  of  the  path  or  footway  in  common 
use  by  the  public.  We  are  aware  of  no  rule  requiring 
the  construction  of  artificial  sidewalks  as  a  condition  pre- 
cedent to  the  right  of  foot  passengers  to  the  safe  and 
26 
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convenient  use  of  streets  actually  opened  and  dedicated 
to  public  uses.     The  term  "sidewalk"  is  a  comprehensive 
one,  and  in  its  broadest  sense  denotes  that  portion  of  the 
public  highway  which  is  set  apart  by  dedication,  ordi- 
nance, or  otherwise  for  the  use  of  pedestrians.     (See  El- 
liott, Streets  &  Roads,  p.  17.)     In  James  v.  City  of  Poiiage, 
48  Wis.,  677,  a  case  strongly  in  point,  it  is  said:   "If  a 
street  in  a  city  is  adopted  or  laid  out  and  opened  as  a 
highway  for  all  kinds  of  travel  thereon,  and,  without  any 
direction  or  interference  of  the  city  or  its  authorities,  a 
portion  thereof  alongside  of  the  part  used  for  teams  and 
carriages  is  used  by  the  people  who  travel  on  foot  as  a 
footway  or  sidewalk,  that  part  so  used  becomes  as  much 
a  part  of  such  street  as  that  used  for  the  passage  of  teams 
and  carriages.'^    And,  in  general,  where  a  city  or  othc^r 
municipality  grades  or  improves  any  portion  of  a  street 
for  the  purpose,  and  with  the  result  of  inducing  public 
travel  thereon,  there  is  a  resulting  duty  to  keep  such  por- 
tion in  repair  and  the  consequent  liability  for  a  failure  to 
do  so.     (TJndholm  v.  City  of  St.  Patil^  19  Minn.,  245;  Triesc 
V.  City  of  8t.  Paul^  36  Minn.,  526;  City  of  Lincoln  v.  GillilaUy 
18  Neb.,  114;  City  of  South  Omaha  v.  Cunningham^  31  Neb., 
316.)    The  streets  in  question  had  been  graded  and  im- 
proved by  authority  of  the  city,  and  the  trench  described 
in  the  jyetition  was  made  some  time  previous  to  the  acci- 
dent, in  order  to  facilitate  the  repairing  of  water  mains 
laid  the  year  previous.     The  plaintiff  below  was,  at  the 
time  of  the  accident,  returning  to  her  home  from  the 
house  of  a  neighbor  along  a  path  extending  east  and 
west,  commonly  used  by  pedestrians,  and  which,  at  the 
intersection  of  said  streets,  was  within  a  few  inches  of 
the  trench  above  described.    The  instructions  complained 
of  could  not,  therefore,  have  misled  the  jury  to  the  preju- 
dice of  the  defendant  city,  which  had,  by  inducing  pub- 
lic travel  at  the  point  in  question,  assumed  the  burden  of 
keeping  the  streets  in  repair. 

An  additional  objection  to  instruction  No.  4  is  on  ac- 
f mint  of  the  statement  therein  that  a  city  is  recjuired  to 
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keep  its  streets  and  sidewalks  in  a  reasonably  safe  condi- 
tion  for  travel  "by  night  as  well  as  by  day."  It  is  argued 
that  the  duty  thus  imposed  would  require  the  lighting  by 
the  city  of  all  streets  within  its  limits.  But  the  objection 
is,  we  think,  without  force.  The  rule  stated  is  elemen- 
tary and  has  been  recognized  as  sound  by  all  writers  who 
hare  had  occasion  to  comment  upon  the  subject.  (See 
Dillon,  Municipal  Corporations,  sec.  1019;  Elliott,  Roads 
&  Streets,  p.  448;  Tntz  v.  City  of  Kansas  City,  84  Mo.,  632.) 

Exception  is  taken  to  instruction  No.  8  given  at  the 
request  of  the  plaintiff  below,  to  the  effect  that  it  is  the 
duty  of  a  city  to  keep  its  streets  in  a  reasonably  safe  con- 
dition for  travel  by  all  persons.  The  particular  criti- 
cism of  this  instruction  is  directed  to  the  word  "all," 
which,  it  is  contended,  excludes  from  the  jury  the  ques- 
tion of  contributory  negligence;  but  in  the  same  sen- 
tence it  is  expressly  stated  that  the  plaintiff,  in  order  to 
recover,  must  prove  that  the  injury  complained  of  was 
received  without  fault  on  her  part,  and  in  other  para- 
graphs the  law  of  contributory  negligence  is  correctly 
stated  and  applied.  The  use  of  the  word  "all,"  if  errone- 
ous, is  accordingly  error  without  prejudice. 

Another  assignment  is  the  admission  in  evidence,  over 
the  objection  of  the  defendant  city,  of  the  testimony  of 
Mrs.  Way  given  on  a  former  trial.  It  appears  from  the 
admissions  of  counsel  that  there  were  two  trials  of  the 
cause  previous  to  that  resulting  in  the  judgment  now  be- 
fore us  for  review,  at  each  of  which  Mrs.  Way  testified 
in  behalf  of  the  plaintiff  therein.  It  is  also  shown  and 
not  disputed,  that  the  witness  named  is  now  a  resident  of 
the  state  of  California  and  was  not  within  the  jurisdiction 
of  the  district  court  at  the  date  of  the  third  trial.  From 
the  testimony  of  Mr.  Henderson,  the  stenographer  who 
reported  the  proceedings  of  the  second  trial,  it  appears 
that  the  notes  taken  by  him  have  been  destroyed  and  the 
testimony  then  given  cannot  be  reproduced.  Upon  that 
showing  the  plaintiff  was  permitted  to  read  in  evidence 
the  testimonv  of  said  witness  on  the  first  trial.     It  hafi 
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been  held  in  this  state  that  where  a  witness  is  shown  to 
be  absent  from  the  state,  his  testimony  given  at  a  former 
trial  of  the  same  cause  is  admissible  in  evidence  if  other- 
wise unobjectionable.  {City  of  Omaha  v.  Jansen^  35  Neb., 
68;  Omaha  titreet  R.  Co.  v.  Elkim,  39  Neb.,  480.)  It  is  con- 
tended that  the  rule  there  recognized  is  not  applicable 
to  the  facts  of  this  case,  since  it  would,  in  the  language  of 
counsel,  '^be  manifestly  unfair  to  allow  the  plaintiff  to 
select  th(»  testimony  first  given  by  the  witness  for  the 
reason  that  the  same  was  more  favorable  to  her  side  of 
the  case."  There  is,  however,  no  ground  for  that  conten- 
tion. In  the  first  place,  it  cannot  be  inferred  that  the 
testimony  of  the  witness  at  the  first  trial  was  more  fa- 
vorable to  the  plaintiff  below  than  that  subsequently 
given  by  her;  and,  secondly,  the  reason  for  the  admission 
of  such  evidence  is  applicable  to  each  of  several  trials  at 
which  testimony  was  given  by  the  witness  touching  the 
issue  involved.  (1  Greenleaf,  Evidence,  sec.  163.)  It  is 
unnecessary  to  examine  the  cases  cited  by  the  city.  It 
is  sufficient  that  they  in  nowise  conflict  with  the  views 
here*  expressed. 

Finally,  it  is  argned  that  the  trial  court  erred  in  re- 
jecting; as  evidence  the  result  of  certain  experiments 
made  a  year  or  more  subsequent  to  the  accident.  The 
Avitnesses  named  were,  according  to  the  offer  in  the  rec- 
ord, on  a  cloudy  night,  with  the  assistance  of  a  light  in 
nn  adjoining  house,  similarly  situated  to  one  burning 
at  the  time  of  the  accident,  able  to  plainly  see  the  foot- 
path and  also  the  surface  of  the  ground,  for  a  radius  of 
several  feet  from  the  point  where  the  injury  was  received. 
There  is,  as  all  agree,  some  room  for  the  exercise  of  dis- 
cretion by  the  trial  court  in  the  receiving  and  rejecting 
of  evidence  of  this  character,  and  we  are  unable  to  say 
that  there  has,  in  this  instance,  been  an  abuse  of  such  dis- 
cretion. We  must  not  be  understood  as  intimating  that 
it  would  have  been  reversible  error  to  receive  the  evi- 
ilence  offered;  but  the  rejecting  of  evidence  tending  to 
prove  that  the  condition  of  the  premises  was,  at  a  sub- 
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sequent  time,  discernible  by  witnesses  whose  attention 
was  specially  directed  to  the  subject,  and  under  circum- 
stances in  some  respect  at  least  materially  different  from 
those  surrounding  the  plaintiff  below  at  the  time  of  the 
accident,  affords  no  ground  of  complaint  by  the  city. 

There  is  no  prejudicial  error  disclosed  by  the  record, 
and  the  judgment  is 


Affirmed. 


Habrison,  J.,  not  sitting. 


Oreighton  University,  appellee,  v.  Jambs  E.  Bilbt    ^-^\ 
et  al.,  appellants.  ^  ^1 

Filed  Januabt  19, 1897.    No.  6950. 

L  Beview:  Judicial  Sales:  Objections.  Grounds  for  setting  aside  a 
judicial  sale  are  unavailing  on  review  unless  they  were  presented 
in  tlie  court  below. 


2. :  :    CoNTLiCTiNQ  Evidence.    The  rule  that  this  court 

wiU  not  disturb  the  finding  of  a  trial  court  made  upon  conflicting 
testimony  applies  to  orders  confirming  judicial  sales. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Walton,  J.    Affimicd. 

E.  G.  Pagey  for  appellants. 

Frank  T.  Ransoniy  contra. 

Post,  C.  J. 

This  is  an  appeal  from  an  order  confirming  a  sale  of 
real  estate.  The  grounds  relied  upon  for  a  reversal  are: 
(1.)  The  officer  conducting  the  sale  made  no  announcement 
of  the  property  about  to  be  sold.  (2.)  The  sale  was  not 
opened  at  the  advertised  time. 

The  first  objection  not  having  been  raised  in  the  court 
below  in  the  motion  to  set  aside  the  sale,  is  not  available 
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on  review  in  this  court.  {Ecklwnd  v.  Willis^  44  Neb.,  129; 
Hooper  v.  Castetter,  45  Neb.,  67.)  Moreover,  there  is  am- 
ple testimony  in  the  record  tending  to  prove  that  the 
officer  did  announce  the  property  to  be  sold  prior  to  the 
sale.  The  sale  was  advertised  to  take  place  on  October 
31, 1893,  at  10  o'clock  A.  M.  Whether  the  sale  was  actu- 
ally opened  at  the  precise  hour  named,  the  testimony  is 
conflicting.  The  sheriflf's  return  to  the  order  of  sale  dis- 
closes that  the  property  was  offered  at  the  time  stated, 
and  the  testimony  in  support  of  the  return  is  sufficient 
to  show  that  the  sale  was  opened  at  10  o'clock  in  the 
morning  of  said  day,  and  remained  open  for  one  hour 
thereafter.  The  testimony  adduced  by  the  defendant  is 
to  the  effect  that  the  property  was  not  offered  for  sale 
before  11:10  A.  M.  Even  if  this  were  true  it  was  not 
shown  that  there  was  any  person  present  at  the  place  of 
sale  between  10  o'clock  and  that  hour  who  desired  to 
make  a  bid  ui>on  the  property,  or  that  the  defendants 
were  in  any  manner  prejudiced  by  the  omission  of  the 
officer  to  proceed  with  the  sale  at  the  appointed  hour,  if 
he  did  so  fail.  There  is  sufficient  evidence  in  the  record 
to  sustain  the  finding  of  the  court  below  that  the  sale 
was  held  at  the  appointed  time,  and  the  order  of  confirma- 
tion is  accordingly 

Affirmed. 


Omaha  Loan  &  Trust  Company  Savincjs  Bank,  appbsii- 
liEB,  V.  Benjamin  P.  Knight  et  al.,  appellants. 

Filed  Januaby  19, 1897.    No.  TOOL 

1.  Beview:  Laches.    A  judgment  or  decree  from  which  no  appeal  has 

been  taken  within  the  statutory  time  will  not  he  reviewed  by  the 
appellate  court. 

2.  Appearance:  Waiveb  op  Defects.    A  general  appearance  by  a  de- 

fendant in  a  cause  is  a  waiver  of  all  defects  in  the  issuance  and 
service  of  the  summons,  and  gives  the  court  Jurisdiction. 
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Appeal,  from  the  district  court  of  Douglas  county. 
Heard  below  before  Ferguson,  J.    Affinned. 

John  L.  Garr,  for  appellants. 

Francis  A,  Brogan^  contra. 

Post,  C.  J. 

On  the  5th  day  of  November,  1892,  a  decree  of  fore- 
cloj^ure  of  a  real  estate  mortgage  was  entered  in  the  cause 
in  the  court  below,  it  finding  that  there  was  due  the 
plaintiff  from  Benjamin  P.  Knight  and  Adeline  F. 
Knight  the  sum  of  #2,671.86,  and  directing  that  the  mort- 
gaged premises  be  sold  to  satisfy  the  same  unless  said 
sum  should  be  paid  within  twenty  days  from  that  date, 
and  "that  if  there  be  any  balance  remaining  due  the 
plaintiff  after  said  sale,  a  judgment  shall  be  rendered  in 
favor  of  the  plaintiff,  and  against  the  defendants  Ben- 
jamin P.  Knight  and  Adeline  F.  Knight,  for  the  amount 
thereof."  Subsequently  an  order  of  sale  was  issued,  and 
the  property  sold  thereunder,  which  sale  was  duly  con-, 
firmed  by  the  court.  Thereafter,  on  April  4, 1893,  plaint- 
iff filed  a  motion  for  a  deficiency  judgment,  and  notice  of 
the  time  and  place  of  the  hearing  thereof  was  served 
upon  the  defendants  by  delivering  to  Benjamin  P.  Knight 
l)ersonally  a  true  and  certified  copy  of  the  notice  and  mo- 
tion, and  by  leaving  a  like  copy  of  each  for  Adeline  F. 
Knight.at  her  usual  place  of  residence  in  Douglas  county. 
Pending  the  hearing  of  this  motion  Mrs.  Knight  filed  a 
petition  to  modify  the  said  decree  of  foreclosure  so  far  as 
it  found  that  she  was  liable  for  a  judgment  for  any  de- 
ficiency there  should  be  after  the  sale  of  the  property.  A 
deficiency  judgment  was  rendered  against  Benjamin  P. 
Knight  on  April  27, 1893,  and  the  motion  for  a  deficiency 
judgment  against  Mrs.  Knight  was  continued  to  await 
the  hearing  of  her  application  to  modify  the  decree.  At 
the  September,  1893,  term  of  the  court,  to-wit,  on  Novem- 
ber 23, 1893,  the  petition  to  modify  the  decree  was  denied. 
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and  a  deficiency  judgment  was  rendered  against  Adeline 
F.  Knight  for  |920.08.  Afterwards,  and  at  the  February, 
1894,  term,  a  motion  was  filed  by  her  to  set  aside  the  de- 
ficiency judgment  rendered  at  the  preceding  term,  which 
motion  was  denied  on  March  27,  1894.  The  transcript  on 
appeal  was  filed  in  this  court  on  the  6th  day  of  June, 
1894. 

Most  of  the  questions  argued  in  the  brief  of  appellants 
are  based  ui>on  alleged  errors  in  the  cause  preceding  the 
entry  of  either  the  original  decree  or  the  deficiency  judg- 
ments, which  were  rendered  against  Mrs.  Knight,  and 
cannot  now  be  reviewed,  inasmuch  as  the  decree  of  fore- 
closure was  rendered  more  than  two  years,  and  the  last 
deficiency  judgment  was  entered  more  than  six  months, 
prior  to  the  docketing  of  the  appeal  in  this  court.  Xo 
appeal  having  been  taken  from  such  judgments  or  decree 
within  the  statutory  limit,  there  is  no  jurisdiction  to  re- 
view either  of  them.  {Renard  v,  Thoviaa^  50  Neb.,  398, 
and  cases  there  cited.)  Neither  of  the  appellants  is  in  a 
situation  to  take  advantage  of  the  errors  of  the  court  in 
entering  the  decree  or  deficiency  judgment,  if  errors  were 
committed. 

The  sole  matter  before  the  court  for  determination  is  the 
correctness  of  the  decision  denying  the  motion  to  set  aside 
the  deficiency  judgment  rendered  against  Mrs.  Knight,  as 
that  was  the  only  order  from  which  an  appeal  has  b<H?n 
prosecuted  in  time.  The  ground  of  the  motion  is  that  tlie 
deficiency  judgment  was  irregularly  obtained,  in  that  the 
summons  served  on  Mrs.  Knight  did  not  apprise  her  that 
plaintiff  claimed  a  deficiency  judgment.  The  summ<ms 
contained  this  indorsement:  "Amount  claimed  of  defend- 
ant by  the  plaintiff  is  Jf ,  and  foreclosure  of  mortgage." 

Whether  this  was  sufficient  to  authorize  the  entry  of  a 
personal  judgment  in  the  case  agaiuvst  Mrs.  Knight  is 
wholly  immaterial,  for  two  reasons:  First,  notice  of  the 
application  for  the  deficiency  judgment  was  duly  served 
upon  her.  In  the  next  place,  she  appeared  and  resisted 
the  application,  and  subsequently  moved  to  set  aside  the 
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judgment  for  deficiency.  This  constituted  a  waiver  of 
the  defects,  if  any  there  were,  in  the  indorsement  on  the 
summons.  {Cropsey  v.  WiggenhorUj  3  Neb.,  108;  Orr  v. 
SmtoUj  1  Neb.,  105;  Growell  v.  Galloway y  3  Neb.,  215; 
White  V.  Merriam,  16  Neb.,  96;  Warren  v.  Dickj  17  Neb.^ 
241;  Tootle  v.  JoneSy  19  Neb.,  588.)  No  error  was  com- 
mitted in  refusing  to  vacate  the  deficiency  judgment,  and 
the  order  is  accordingly 

Affibmed. 


MoDBRN  Woodmen  Accident  Association  v.  Albert 

M.  Klinb. 

Filed  January  19, 1897.    No.  6890. 

1.  Insurance:  Ambiguity  in  Policy:  Parol  Evidence.'  Where,  by 
reason  of  omission  or  ambiguity,  in  a  written  policy  of  insurance 
the  time  when  such  instrument  becomes  operative  is  left  in  doubt,. 
parol  evidence  is  admissible  for  the  purpose  of  supplying  such 
omissions. 

2. :  Contract:  Payment  of  Assessments.  The  parties  to  a  con- 
tract of  insurance  may  stipulate  that  such  contract  will  not  become 
operative  as  an  indemnity  until  payment  in  full  by  the  insured  of 
all  charges  and  assessments  required  by  the  constitution,  rules, 
and  regulations  of  the  insurer. 

Waiver.    Held,  From  an  examination  of  the 


evidence,  that  the  receipt  of  payment  by  the  defendant  association, 
subsequent  to  the  injury  claimed  for,  applied  to  future  indemnity 
only,  and  was  not  a  waiver  of  payment  in  full  as  condition  to  the 
taking  eftect  of  the  certificate  or  policy  of  insurance. 

Ekror  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Strode,  J.    Reversed. 

The  opinion  contains  a  statement  of  the  case. 

A.  R.  Talboty  for  plaintiff  in  error: 

The  court  erred  in  not  receiving  and  giving  weight  to 
the  parol  testimony  of  the  defendant  showing  the  truth 
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and  conditions  upon  which  the  certificate  was  isaued  and 
the  agreement  as  to  when  it  should  be  in  force.  {Morse 
t\  Riccj  36  Neb.,  212;  Lme  v.  Foster,  42  Neb.,  818;  BameU 
v.  Pratt,  37  Neb.,  349;  Ijyon  v.  S'upreme  Assembly,  26  N.  E, 
Rep.  [Mass.],  236;  McAlpin  v.  Gassidy,  17  Tex.,  462;  Shel- 
don V.  Atlantic  Ins.  Co.,  26  N.  Y.,  460;  Bradley  v.  Potomac 
Ins.  Co.,  32  Md.,  108;  Pitt  v.  Berl'shire  Life  Ins.  Co.j  100 
Mass.,  504;  Bergson  v.  Builders^  Ins.  Co.,  38  C5al.,  545; 
Burke  v.  DuUney,  153  U.  S.,  228;  Ware  v.  Allen,  128  U.  S., 
591;  Pym  v.  Campbell,  6  El.  &  Bl.  [Eng.],  370;  Davks  v. 
Jones,  17  C.  B.  [Eng.],  625;  Wallis  v.  Uttell,  11  C.  B.,  n.  s. 
[Eng.],  369;  Wilson  v.  Powers,  130  Mass.,  127;  Pawling  v. 
United  States,  4  Craneh  [U.  S.],  219;  Perrine  v,  Clieeseman, 
19  Am.  Dec.  [N.  J.],  388;  Reynolds  v.  Robinson,  110  N.  Y., 
654;  Simonton  v.  Steele,  1  Ala.,  357;  Roberts  t\  Austin^  5 
Whart.  [Pa.],  313;  Benton  v.  Martin,  52  N.  Y.,  570;  Sweet 
V.  Stevens,  7  R.  I.,  375;  Stevens  v.  Parker,  7  Allen  [Mass.], 
361;  Curry  v.  Cotton  State  Life  Ins.  Co.,  51  Ga.,  624;  Todd 
V.  Piedmont  Life  Ins.  Co.,  34  La.  Ann.,  63;  Baile  v.  St. 
Joseph  Fire  d  Marine  Ins.  Co.,  73  Mo.,  371;  Garlich  v.  Mis- 
sissippi Ins.  Co.,  44  la.,  553;  Hoio  v.  Union  Mutual  Life  Ins. 
Co.,  80  N.  Y.,  32;  Ormond  v.  Fidelity  Life  Ass'n,  96  N.  C5ar., 
158;  Worthington  v.  Charter  Oak  Life  Ins.  Co,,  41  Conn., 
401.) 

Plaintiff  in  error  did  not  waive  its  right  to  insist  upon 
the  certificate  not  being  in  force  at  the  time  of  the  acci- 
dent by  accepting  Kline  as  a  member  of  the  association 
after  the  injury.  {Lyon  v.  Supreme  Assembly,  26  N.  E.  Rep. 
[Mass.],  236;  McCoy  v.  Roman  Catholic  Mutual  Ins.  Co.,  152 
Mass..,  272;  Hale  v.  Mechanics  Mutual  Ins.  Co.,  6  Gray 
[Mass.],  169;  Su)eet  v.  Citizens  Mutual  Relief  Society,  78  Me., 
541;  Miller  v.  Hillsborough  Fire  Ins.  Ass^n,  7  Atl.  Rep.  [N. 
J-],  895;  Fairfield  Savings  Bank  v.  Chase,  72  Me.,  226.) 

Walter  J.  Lamb  and  H.  W.  Quaintance,  contra: 

An  acknowledgment  of  the  receipt  of  the  money,  which 
is  the  consideration  for  the  making  of  the  policy,  cannot 
be  contradicted  in  a  suit  brought  upon  that  policy.     {Con- 


Vol.  50]  JANUAKY  TEKM,1897.  347 

Modem  Woodmen  Accident  Association  v.  Kline. 

solidated  Real  Estate  d  Fire  Ins.  Co.  v.  CashoWy  41  Md.,  59; 
Bosch  V.  Humboldt  Mutual  Fire  &  Marine  Ins.  Co.,  35  N.  J. 
Law,  429;  Baum  v.  Parkhurstj  26  111.  App.,  128;  Illinois 
Central  Ins.  Co.  v.  Wolf,  37  111.,  355;  Tevtoriia  Life  Ins.  Co. 
V.  Anderson,  77  111.,  386;  Provident  Life  Ins.  Co.  v.  Fennell, 
49  111.,  180.) 

Testimony  of  a  prior  parol  agreement  that  the  policy 
should  not  be  in  force  until  paid  for  is  inadmissible. 
{Baum  V.  Parkhurst,  26  111.  App.,  130;  Thomas  v.  ScuU,  127 
N.  Y.,  138;  Wurtzbarger  v.  Anniston  Rolling  MillSy  10  So. 
Kep.  [Ala.],  129;  Haworth  v.  N orris,  10  So.  Kep.  [Fla.],  18; 
Casselberry  v.  Warren,  40  111.  App.,  626;  Dodge  v.  Kiene, 
28  Neb.,  221;  Bushaw  v.  Woniefi's  \]futual  Ins.  d  Accident 
Co.,  8  N.Y.S.,  423.) 

The  insurer  waived  the  forfeiture,  if  any,  and  became 
liable  for  the  injury  sustained  by  Kline  from  the  date  of 
the  policy,  by  receiving  the  consideration  money  therefor. 
{Schoneman  v.  Western  Horse  d  Cattle  Ins.  Co.,  16  Neb.,  404; 
Bemn  v.  Connecticut  Mutual  Life  Ins.  Co.,  23  Conn.,  244; 
Hodson  V.  Guardian  Life  Ins.  Co.,  97  Mass.,  144;  Ellis  v. 
State  Ins.  Co.,  27  N.  W.  Rep.  [la.],  762;  Phar^iix  Ins.  Co.  v. 
Tonilinson,  25  N.  E.  Rep.  [Ind.],  126;  Phwnix  Ins.  Co.  v. 
Lansing,  15  Neb.,  494;  Nebraska  d  Imoa  Ins.  Co.  v.  Christicn- 
sen,  29  Neb.,  572;  Palmer  v.  Phenix  Mutual  Life  Ins.  Co., 
84  N.  Y.,  63;  McAllister  v.  New  England  Mutual  Ins.  Co., 
101  Mass.,  558.) 

It  w^as  not  necessary  that  the  insurer,  by  its  secretary, 
should  expressly  waive  the  prepayment  of  the  member- 
ship fee.  It  is  sufficient  as  an  estoppel  that  the  company 
led  plaintiff  below  to  believe  that  it  would  do  so.  {Odd 
Fellows^  Mutual  Aid  Association  t\  Surctser,  19  N.  E.  Rep. 
pnd.],  722;  Michigan  Mutual  Life  Ins.  Co.  v.  Custer,  27  N.  E. 
Rep.  [Ind.],  124.) 

Post,  C.  J. 

The  defendant  in  error,  Albert  M.  Kline,  recovered 
judgment  in  the  district  court  for  Lancaster  county  upon 
a  •contract  of  indemnity  issued  by  the  defendant  in  error. 
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the  Modern  Woodmen  Accident  Association,  a  Nebraska 
corporation,  hereafter  called  the  "association."  The  cer- 
tificate of  membership,  which  is  made  a  part  of  the  peti- 
tion below,  recites  that  "in  consideration  of  the  wan-an- 
ties  in  the  application  for  this  certificate,  and  the  a|»:ree- 
ment  on  the  part  of  the  certificate  holder  to  accept  the 
conditipns  contained  in  his  application  and  this  certificate, 
as  the  basis  of  this  contract,  and  in  consideration  of  three 
dollars  (|3)  paid  by  Albert  M.  Kline,  of  Lincoln,  Lancaster 
county,  Nebraska,  the  receipt  whereof  is  hereby  ac- 
knowledged, does  hereby  constitute  the  said  applicant  a 
certificate  holder  of  said  association,  and  agrees  to  jiay 
the  said  certificate  holder  uiK)n  the  following  conditions, 
the  following  sums  of  money.  Provided,  however,  ♦  ♦  ♦ 
First,  that  the  certificate  holder  shall  be  bound  by  the 
rules  and  regulations  of  this  association;  Second,  that 
the  certificate  holder  shall  pay  all  assessments  levied  or 
assessed  upon  him  by  this  association,  and  this  certificate 
shall  not  take  effect  until  all  assessments  as  aforesaid, 
and  payable  prior  to  the  accident  for  which  indemnity 
or  benefit  is  claimed,  are  received  by  the  association 
previous  to  such  accident,  and  a  failure  to  pay  such  as- 
sessments on  or  before  such  assessments  are  due  and 
payable,  shall  render  this  certificate  void,  and  all  moneys 
paid  by  the  holder  thereof  on  account  of  this  certificate 
shall  be  forfeited  to  this  association." 

Section  4,  article  8,  of  the  constitution  of  the  associa- 
tion, provides  that  "assessments  for  the  payment  of  bene- 
fits will  be  made  in  sums  of  Jf2  and  $3  each,  and  as  far  as 
possible  at  the  beginning  of  the  quarter,  and  shall  be 
used  for  no  other  purpose  except  as  herein  specified." 
It  is  by  section  6  of  the  same  article  further  provided 
that  "any  one  desiring  indemnity  from  the  date  of  his 
application  must  forward  to  the  secretary  therewith  an 
amount  equal  to  15  or  25  cents  per  week  until  the  next 
quarterly  assessment."  Mr.  Kline,  according  to  his  own 
testimony,  visited  the  office  of  the  association  on  the  16th 
day  of  November,  1891,  where,  after  some  conversation 
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relating  to  the  subject  of  insurance,  he  remarked  to  Mr. 
Hicks,  the  secretary,  that  he  would  like  a  certificate,  or 
"policy"  as  it  is  called  by  him,  but  would  not  be  prepared 
to  pay  the  charges  therefor  before  the  28th  day  of  the 
same  month,  and  that  in  reply  thereto  Mr.  Hicks  said, 
***A11  right;  that  don't  make  any  difference.  ♦  ♦  ♦ 
You  can  hand  it  to  me  the  first  of  the  month/  *  *  * 
I  asked  how  much  it  would  be.  He  said:  The  fee  is  f3. 
We  charge  #2  a  quarter  at  the  rate  of  15  cents  a  week.' 
I  said,  *How  much  will  that  be?'  He  said,  *90  cents  on 
the  first  day  of  January.' "  An  application  was  at  said 
time  signed  by  the  insured,  presumably  in  the  usual  form, 
except  that  the  words  "Insurance  in  force  from  date  of 
certificate"  appeared  to  have  been  erased,  and  the  certifi- 
cate issued  thereon,  bearing  date  of  November  17,  was  re- 
ceived by  the  insured  on  the  18th,  On  the  following  day, 
to-wit,  November  19,  the  insured  received  the  injury  for 
which  he  claims  in  this  action,  and  on  November  30 
he  paid  to  Mr.  Hicks  for  the  certificate  so  issued  the 
sum  of  f3.75,  taking  the  latter's  receipt  therefor  as  sec- 
retary of  the  association.  He  further  testified,  referring 
to  the  transaction  on  the  day  last  mentioned,  as  follows: 

"I  went  round  as  I  said  to  pay  him  $3.90.  I  handed 
him  $5.  He  took  out  f  3.75  and  gave  me  a  receipt.  •  ♦  ♦ 
I  said,  ^I  thought  it  was  $3.90.'  He  said,  **3.75.'  I  told 
him  what  I  heard  him  say,  and  he  said,  *I  know.'  •  ♦  » 
He  said,  ^that  does  not  cover  your  late  accident' " 

Q.  Did  he  (Hicks)  tell  you  when  the  policy  took  effect? 

A.  Yes,  sir.' 

Q.  When  did  he  tell  you  that? 

A.  He  told  me  that  day  when  I  paid  him. 

Q.  When  did  he  tell  you  it  took  effect? 

A.  The  30th  day  of  the  month,  when  it  took  effect. 

Q,  He  did  not  tell  you  when  you  made  the  application? 

A.  No.  He  said,  "Come  on  the  first  day  of  the  month 
and  I  will  give  you  the  policy." 

It  is  argued  in  support  of  the  judgment  that  the  recital 
of  the  certificate,  acknowledging  receipt  of  the  premium 
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or  membership  fee,  cannot  be  controverted  in  an  action 
on  such  certificate,  and  that  the  defendant  association 
is  thereby  estopped  from  averring  nonpayment  as  a  de- 
fense thereto.  But  the  evidence,  even  of  the  insured 
himself,  instead  of  contradicting  the  certificate,  merely 
tends  to  establish  that  which  is  left  in  doubt  by  the  re- 
citals thereof,  viz.,  the  date  when  such  certificate  became 
effective  as  a  contract  of  indemnity.  There  is,  it  will  be 
observed,  a  marked  difference  between  the  terms  of  the 
agreement  here  involved  and  those  contracts  of  insur- 
ance which  are  in  terms  or  by  implication  made  effective 
for  a  definite  period,  or  from  a  specified  date.  The  cer- 
tificate, as  we  have  seen,  provides  that  it  shall  not  take 
effect  until  after  payment  in  full  by  the  insured  of  all 
assessments  levied  against  him,  while  by  the  terms  of  the 
constitution,  and  also  according  to  the  understanding  of 
the  insured,  he  was  chargeable  with  the  assessment  for 
the  unexpired  portion  of  the  current  quarter.  The  regu- 
lation in  that  regard  transgresses  no  rule  of  law  or 
morals,  since  the  burden  thereby  imposed  upon  new  mem- 
bers is  in  exact  proportion  to  that  borne  by  those  holding^ 
certificates  in  the  association  at  the  beginning  of  the 
quarter.  We  are,  by  counsel  for  the  defendant  in  error, 
referred  to  decisions  of  this  court  declaring  that  stipula- 
tions for  the  forfeiture  of  policies  of  insurance  on  account 
of  the  nonpayment  of  premium  notes  is  for  the  benefit 
of  the  insurer  and  will  be  waived  by  an  acceptance  of  the 
premium  subse<iuent  to  the  default  Such  is  the  holding 
in  Ph(£7iix  Ins.  Co,  v.  Laming^  15  Neb.,  494,  Schoneman  v. 
Western  Horse  ci  Cattle  Itis.  Co.,  16  Neb.,  404,  Nebraska  & 
Iowa  Ins.  Co.  v.  Christ iensen,  29  Xeb.,  572,  and  Phenix  Ins. 
Co.  V.  Bacheldery  32  Xeb.,  490.  But  in  the  cases  above 
mentioned,  and  we  believe  in  each  of  those  cited  by  coun- 
sel, the  insurance  was  for  a  definite  period,  and  the  waiver 
operated  merely  to  prevent  a  forfeiture  of  a  policy  which 
had  by  its  terms  become  operative  as  a  contract.  In  this 
case,  however,  there  was,  so  far  as  the  record  discloses, 
no  agreement,  written  or  otherwise,  to  the  effect  that  the 
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certificate  should  become  operative  previous  to  the  pay- 
ment in  full  of  the  membership  fee  and  assessment  pre- 
scribed by  the  constitution.  The  sum  paid  by  defendant 
in  error  to  Mr.  Hicks  on  November  30,  1891,  was  the 
precise  amount  essential  to  constitute  the  former  a  mem- 
ber of  the  association  from  and  after  that  date,  and  was 
received  with  the  statement  that  the  indemnity  provided 
for  did  not  include  the  injury  previously  received  by  the 
insured.  The  reasons  which  controlled  the  cases  cited 
are  here  entirely  wanting,  since,  as  we  have  deen,  the 
real  question  at  issue  is  the  time  when  the  certificate 
took  effect  as  a  contract  of  insurance,  and  there  is  cer- 
tainly nothing  inequitable  in  the  proposition,  abundantly 
sustained  by  the  record,  that  the  payment  of  |3.75  was 
made  and  accepted  in  consideration  of  future  indemnity. 
It  follows  that  there  was  no  waiver  of  the  terms  and  con- 
ditions of  the  contract  with  respect  to  payment  by  the 
insured.  The  judgment  is  accordingly  reversed  and  the. 
cause  remanded  for  further  proceedings  in  the  district 

court. 

Beversed. 


John  Fanton  v.  State  of  Nebraska. 

Piled  January  19, 1897.    No.  8498. 

Crixuinal  Law:  Continuance:'  Admission  as  to  Testimony  of  Ab- 
sent Witness.  On  a  motion  for  continuance  being  presented  in 
a  criminal  case,  if  it  appears  that  the  witness  or  witnesses  to  ob- 
tain the  testimony  of  whom  the  continuance  is  sought  is  or  are 
without  the  jurisdiction  of  the  court,  and  not  within  reach  of  it* 
process,  and  the  attorney  for  the  adverse  party  will  admit  that  the 
witness  or  witnesses,  if  present  or  their  depositions  taken,  would 
testify  as  stated  in  the  affidavit  accompanying  the  motion  for  con- 
tinuance, and  agree  that  such  statement  shall  be  introduced  dur- 
ing the  trial,  as  might  be  the  testimony  if  taken  and  offered  in 
regular  form,  the  motion  may  be  overruled.  Whether  it  shall  be 
overruled  or  not  is  a  matter  resting  within  the  discretion  of  the 
trial  court,  and  if  no  abuse  of  such  discretion  is  disclosed  by  the 
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record  the  action  on,  the  motion  will  not  he  disturhed  in  error  pro- 
ceedings in  this  court. 

2.  Larceny:    Verdict  Against  Accused.    The  evidence  held  sufficient 

to  sustain  the  verdict. 

3.  Jurors.    All  other  questions  raised  and  discussed  in  the  error  pro- 

ceedings to  this  court  fall  directly  within  and  are  governed  hy  the 
rules  announced  in  the  opinion  in  the  case  of  Barney  v.  State,  49 
Neh.,  615,  and  need  not  be  again  discussed  at  this  time. 

Error  to  the  district  court  for  Holt  county.  Tried 
below  before  Westover,  J.     Afftmied. 

R.  R,  DicJc^on,  for  plaintiff  in  error. 

A.  S.  Churchill,  Attorney  General,  and  George  A.  Day, 
Deputy  Attorney  General,  for  the  state. 

Harrison,  J. 

An  information  was  filed  in  the  district  court  of  Holt 
county,  in  which  plaintiff  in  error  was  charged  with  the 
larceny  of  eighteen  head  of  cattle  in  said  county,  the 
property  of  one  Timothy  Cross  and  of  the  value  of  fSOO. 
To  this  information,  on  being  arraigned,  the  plaintiff  in 
error  pleaded  not  guilty,  and  as  the  result  of  a  trial  was 
eonvicted  and  sentenced  to  imprisonment  in  the  peniten- 
tiary for  a  term  of  eight  years.  He  presents  the  case  to 
this  court  for  review,  alleging  in  his  petition  many  errors, 
a  number  of  which  are  in  relation  to  the  action  of  the 
trial  court  in  the  discharge  of  a  regular  panel  of  jurors 
and  matters  incidental  thereto,  the  ordering  and  sum- 
moning special  panels  of  jurors,  and  overruling  certain 
objections  to  the  same.  It  was  also  assigned  that  the 
court  erred  in  instructing  the  jury  as  follows:  "A  doubt, 
to  justify  an  acquittal,  must  be  a  reasonable  one,  and 
must  arise  from  a  candid  and  impartial  investigation  of 
all  the  evidence  in  the  case.  A  doubt  produced  by  an 
undue  sensibility  in  the  mind  of  any  juror  in  view  of  the 
consequences  of  his  verdict  is  not  a  reasonable  doubt,  and 
the  juror  is  not  allowed  to  create  sources  or  materials  of 
doubt  by  resorting  to  trivial  or  fanciful  suppositions  and 
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remote  conjectures  as  to  possible  states  of  facts  diflfering 
from  those  established  by  the  evidence.  You  are  not  at 
liberty  to  disbelieve,  as  jurors,  if  from  all  the  evidence 
you  believe  as  men.  Your  oath  imposes  on  you  no  obli- 
gation to  doubt  where  no  doubt  would  exist  if  no  oath 
had  been  administered.  If,  after  a  careful  and  impartial 
examination  and  consideration  of  all  the  evidence  in  the 
case,  you  can  say  that  you  feel  an  abiding  conviction  of 
the  guilt  of  the  defendant,  and  are  fully  satisfied,  to  a 
moral  certainty,  of  the  truth  of  the  charge  made  against 
him,  then  the  jury  are  satisfied  beyond  a  reasonable 
doubt."  It  was  further  claimed  that  the  sentence  was  ex- 
cessive. In  the  case  of  Barney  v.  State^  49  Neb.,  515,  the 
plaintiff  in  error  was  informed  against  in  the  district 
court  of  Holt  county  and  tried  on  the  charge  of  stealing 
cattle.  The  trial  was  at  the  same  term  of  court  during 
which  the  case  at  bar  was  tried.  That  case  was  reviewed 
in  this  court  and  an  opinion  filed  October  22,  1896.  The 
questions  therein,  presented  and  decided  were  identical 
with  the  ones  involved  in  this  case,  which  we  have  here- 
inbefore generally  or  specifically  designated,  and  some  of 
them,  in  regard  to  jurors,  had  their  origin  in  the  same 
conditions,  facts,  and  circumstances,  and  they  fall  within 
and  are  governed  by  the  rules  then  announced,  which  we 
now  approve,  as  follows: 

"1.  A  district  judge  may,  for  any  lawful  cause,  dis- 
charge a  regular  panel  of  the  petit  jury,  and  direct  the 
sheriff  to  call  other  jurors  to  take  its  place. 

"2.  The  fact  that  the  jury  was  illegally  drawn  is  a  suf- 
ficient cause  for  discharging  it  from  service. 

"3.  The  fact  that  all,  or  nearly  all,  jurors  upon  the 
regular  panel  are  disqualified  from  sitting  in  any  case 
remaining  to  be  tried  at  the  term  is  a  sufficient  cause  for 
discharging  the  panel. 

"4.  The  provisions  of  section  465a  of  the  Criminal  Code 
are  not  exclusive,  but  are  to  be  construed  in  connection 
with  section  664  of  the  Civil  Code. 

"5.  Therefore,  when  the  causes  exist  which  authorize 
27 
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the  court  to  order  a  special  venire  under  section  465a  of 
the  Criminal  Code,  the  court  may,  instead  of  so  doing,  in 
its  discretion, — ^the  regular  panel  being  disqualified  from 
sitting  in  other  eases  during  the  term, — discharge  that 
panel  and  direct  a  new  jury  to  be  drawn  under  the  pro- 
visions of  section  664,  Code  of  Civil  Procedure. 

"6.  A  rule  of  court  is  an  order  made  by  a  court  having 
competent  jurisdiction,  and  therefore  under  section  8, 
chapter  5,  Compiled  Statutes,  in  a  district  where  there 
are  two  district  judges,  the  court  may,  by  special  order, 
direct  a  jury  of  less  than  forty -eight  to  be  drawn;  such 
special  order  being  a  'rule'  within  the  meaning  of  that 
section. 

"9.  In  a  criminal  case  it  is  not  erroneous  to  direct  the 
jury  that  its  oath  imposes  upon  it  no  obligation  to  doubt 
where  no  doubt  would  have  existed  if  no  oath  had  been 
administered.  Spies  v.  People,  12  N.  E.  Rep.,  865, 17  N.  E. 
Rep.,  898,  and  122  111.,  1,  followed. 

"10.  Where  no  error  appears  in  the  record  of  a  criminal 
case,  and  the  sentence  imposed  is  one  warranted  by  the 
statute,  it  will  not  be  reduced  by  this  court  because  of 
apparent  undue  severity.  To  so  reduce  it  would,  in 
such  case,  be  an  act  of  clemency,  and  not  a  judicial  re- 
view of  the  trial;  and  the  exercise  of  such  clemency  is  a 
power  reposed  by  the  constitution  in  the  governor,  and 
not  in  this  court." 

It  appears  that  the  plaintiff  in  error  was  an*ested 
January  28, 1896,  was  given  a  preliminary  hearing  before 
the  County  judge  of  Holt  county  on  February  15,  1896, 
and  was  held  to  appear  before  the  district  court,  which 
was  then  in  session,  having  convened  on  the  8th  day  of 
February,  1896.  On  the  17th  of  the  same  month  the  in- 
formation was  filed  in  the  trial  court  On  the  18th  the 
plaintiff  in  error  was  arraigned  and  entered  a  plea  of  not 
guilty.  •  According  to  an  affidavit  accompanying  the  mo- 
tion on  behalf  of  plaintiff  in  error  for  a  continuance,  the 
case  was,  on  the  19th  of  February,  set  for  trial  on  the 
25th.     On  the  latter  dav  the  first  motion  for  a  continu- 
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ance  was  filed,  and  on  the  following  day  a  further  show- 
ing having  the  same  purpose  was  filed.  This  motion  was 
presented  to  the  judge  then  presiding  (there  being  two  in 
the  district),  and  nothing  more  was  done  until  the  case 
was  called  for  trial,  on  April  8,  by  the  other  judge,  who 
was  then  on  the  bench  in  Holt  county,  when  objections  to 
his  hearing  the  motion  were  made  and  ovenniled.  On 
the  succeeding  day,  April  9,  the  plaintiff  in  error  was 
allowed  to  refile  the  motion  for  continuance  and  all  ac- 
companying papers  which  had  been  filed  February  25 
and  26,  and  also  filed  an  additional  showing.  The  mo- 
tion was  denied  and  on  April  10  the  plaintiff  in  error  was 
placed  on  trial.  The  jury  failed  to  agree  and  was  dis- 
charged. This  last  was  done  April  14,  and  the  case  was 
then  set  for  trial  on  the  4th  day  of  the  following  month 
of  May.  On  the  6th  day  of  May  the  plaintiff  in  error,  by 
leave  of  court,  refiled  the  motion  for  continuance,  with 
all  the  aflftdavits  which  had  been  prepared  and  presented 
in  that  connection,  and  some  additional  ones.  The  mo- 
tion was  heard  and  after  an  admission  by  the  county 
attorney,  for  the  state,  that  the  witnesses  named  in  the 
affidavits  filed  in  support  of  the  motion  for  a  continuance 
would,  if  present,  testify  to  the  state  of  facts  set  forth, 
and  the  further  agreement  that  they  might  be  read  as 
evidence  in  the  case,  was  overruled  and  the  plaintiff  in 
error  was  again  placed  on  trial,  and  this  time  was  con- 
victed. The  order  overruling  the  motion  for  continuance 
is  now  the  subject  of  complaint.  The  affidavits,  or  such 
portions  of  them  as  contained  statements  of  what  might 
,  be  expected  to  be  proven  by  absent  witnesses,  if  present, 
were,  during  the  trial,  admitted  in  evidence.  There  is 
no  statutory  provision  in  this  state  governing  the  subject 
of  continuances  of  trials  of  causes,  either  civil  or  crimi- 
nal, pending  in  a  district  court.  Such  applications  are, 
however,  entertiained,  whether  they  shall  be  granted  or 
refused  resting  largely  within  the  discretion  of  the  trial 
court.  A  refusal  of  such  an  application  cannot  be  error 
calling  for  a  reversal  of  the  case,  unless  there  appears  to 
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have  been  an  abuse  of  such  discretion.    (Bnrrell  v.  States 
25  Neb.,  581.) 

The  rule  that  in  a  civil  action  an  admission  that  the 
proposed  witness  would,  if  in  court,  testify  as  stated  in 
an  affidavit  filed  with  a  motion  for  a  continuance  of  the 
cause,  coupled  with  an  agreement  that  the  affidavits  be 
read  during  the  trial  as  evidence  of  the  absent  w^itness, 
may  be  sufficient  to  do  away  with  the  necessity  for  or 
right  to  a  continuance  and  relieve  the  denial  of  one,  if 
any  error,  was  announced  in  Biirris  v.  GouHj  48  Neb.,  179, 
but  has  not  been  settled  in  a  direct  criminal  proceeding. 
The  witnesses  whose  evidence  was  desired  in  the  case  at 
bar  were,  at  the  time  of  the  motion  for  a  continuance  on 
the  ground  of  their  absence,  without  the  jurisdiction  of 
the  court,  and  were  not  within  the  reach  of  its  process; 
hence  there  was  no  denial,  in  the  refusal  to  grant  a  con- 
tinuance, of  the  constitutional  right  of  one  charged  with 
a  felony  "to  have  process  to  compel  the  attendance  of 
witnesses  in  his  behalf"  (Constitution,  sec.  11,  art.  1), 
or  the  statutory  one  given  by  section  461  of  the  Crimi- 
nal Code,  wherein  it  states  that  "any  person  accused 
of  crime  amounting  to  a  felony  shall  have  compulsory 
process  to  enforce  the  attendance  of  witnesses  in  his 
behalf;''  for  such  process  would  have  been  futile  and 
its  issuance  void  of  results.  It  was  a  withholding,  at 
most,  of  the  opportunity  of  obtaining  the  attendance  of 
witness(\s  without  the  process  of  the  court,  or  to  take 
their  dei)ositions,  this  last  being  accorded  to  parties 
charged  with  crime  by  section  462  of  the  Criminal  C'Ode. 
"A  continuance,  according  to  the  general  practice,  may 
be  refused  if  the  adverse  party  will  admit  that  such 
witness  would  testify  as  is  supposed  by  the  party  moving 
for  a  continuance."  (Wharton,  Criminal  Pleading  & 
Practice  [9th  ed.],  sec.  595,  and  cases  cited  in  note  3.) 
The  above  is  the  rule  at  common  law  where  the  witness 
is  beyond  the  jurisdiction  of  the  court.  (4  Ency.  Plead- 
ing &  Practice,  865-6,  and  cases  cited  in  note  2  to  last 
page;  also,  page  868  and  note  1.)    In  some  states  the  rule 
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we  have  quoted,  either  entire  or  modified  in  some  par- 
ticular, has  been  embodied  in  statutory  enactments, 
which  have  been  made  the  objects  of  attack  on  the  ground 
of  their  depriving  the  accused  of  the  right  of  compulsory 
process  for  his  witnesses,  and  of  equal  protection  under 
the  law.  For  a  case  in  which  such  an  attack  was  success- 
ful, see  State  v.  Berkley^  4  S.  W.  Rep.  [Mo.],  24,  but  in  the 
same  state  it  has  been  said:  "The  right  to  compulsory 
process  for  witnesses  does  not  and  cannot  extend  to  non- 
resident witnesses."  {State  v.  Pagel%  4  S.  W.  Rep.  [Mo.], 
931;  State  v.  Buttery  67  Mo.,  59.)  Such  an  enactment 
has  been  approved  in  Kansas.  It  was  first  a  rule  of  the 
supreme  court,  then  enacted  by  the  legislature.  (See 
State  V.  Bartlepy  48  Kan.,  421;  Thonipsofi  v.  StatCy  5  Kan., 
159;  State  v.  Rhea,  25  Kan.,  576.)  Also  in  Kentucky  {Pace 
V.  Commomoealthy  89  Ky.,  207;  Atkins  v.  Gommomcealthy  30 
S.  W.  Rep.  [Ky.],  948);  in  Illinois  {Keating  v.  People,  43 
N.  E.  Rep.,  724, 160  111.,  480);  in  Iowa  {State  v.  Fcltery  25 
la.,  73).  (See,  also.  Territory  v.  PerkinSy  2  Mont.,  470; 
McNealley  v.  State,  36  Pac.  Rep.  [Wyo.],  824;  Territory  v. 
Chithrie,  2  Ida.,  398.)  There  are  arguments  on  this  ques- 
tion, both  pro  and  eoriy  which  are  forcible,  but  it  would 
serve  no  useful  purpose  either  to  summarize  or  set  them 
forth  at  length.  In  this  state,  after  the  agreement  aud 
admission  is  made,  as  they  were  in  the  case  at  bar,  the 
alloTvance  or  refusal  of  the  continuance  is  still  a  matter 
within  the  sound  discretion  of  the  trial  judge,  as  he  is 
conversant  with  all  the  facts  and  circumstances  of  the 
case,  and  not  only  such  as  are  disclosed  by  the  affidavits 
filed  with  the  application,  but  the  conditions  existing  at 
the  time,  and  what  he  may  determine  is  the  right  and 
proper  disposition  of  the  request  must  be  approved,  un- 
less an  abuse  of  the  discretion  vested  in  him  is  apparent 
from  an  examination  of  the  record.  Such  is  not  the  case 
here.  A  careful  perusal  of  the  record,  in  so  far  as  it  ap- 
pertains to  the  continuance,  discloses  no  abuse  of  the 
discretion  of  the  trial  court  in  overruling  the  motion 
therefor;  hence,  this  assignment  is  unavailing. 
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A  further  assignment  is  that  the  verdict  was  contrary 
to  the  evidence  and  not  supported  thereby.  The  main 
evidence  against  the  accused  was  given  by  two  of  the 
witnesses,  who,  by  their  own  confession,  were  cattle 
thieves  and  the  accomplices  of  the  plaintiff  in  error  in 
the  cringe  with  which  he  was  charged,  and  for  the  alleged 
commission  of  which  he  was  on  trial,  but  there  were  cor- 
roborative facts  and  circumstances.  The  credibility  of 
these  witnesses  and  the  weight  to  be  accorded  their  testi- 
mony were  matters  for  the  jury  to  determine.  After  a 
careful  examination  of  the  evidence,  we  do  not  feel  war- 
ranted in  the  conclusion  that  there  was  not  sufficient 
thereof  to  sustain  the  verdict;  hence  it  will  not  be  dis- 
turbed.    The  judgment  of  the  district  court  is 

Affibmed. 


CimiST  Engle,  appellee,  v.  George  Hunt,  appellant. 

Filed  Jai^uary  19, 1897.    No.  6966. 

1.  HlgrliwayB:  Pkescriptiox:  Evidence.    The  existence  of  a  legal  pub- 

lic road  over  the  premises  of  a  private  person  may  be  shown  by 
user  alone,  but  in  such  case  the  user  must  have  been  with  the 
knowledge  of  the  owner  and  have  continued  the  length  of  time 
necessary  to  bar  an  action  to  recover  the  title  to  land.  This 
rule,  however,  does  not  apply  when  the  user  is  of  wild,  unenclosed 
prairie  land.  Qraham  v.  Hartnett,  10  Neb.,  517,  approved  and  fol- 
lowed. 

2.  — :  .    To  establish  a  highway  by  prescription  there  must 


be  a  user  by  the  general  public  under  a  claim  of  right,  and  which 
is  adverse  to  the  occupancy  of  the  owner  of  the  land,  of  some  par- 
ticular or  defined  way  or  track,  uninterruptedly,  without  substan- 
tial change,  for  a  period  of  time  necessary  to  bar  an  action  to 
recover  the  land. 

Easements.    To  acquire  an  easement  or  way  on  another's 


land  there  must  be  a  use  of  the  way  for  the  length  of  time  which 
will  bar  an  action  for  the  recovery  of  title  to  land,  and  which  is 
under  claim  of  right,  or  adverse. 

The  evidence  held  sufficient  to  sustain  the  findings  and 


Judgment. 
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Appeal,  from  the  district  court  of  Seward  county. 
Heard  below  before  Wheeler,  J.     Affirmed. 

Xortal  Brothers  and  George  W.  Lowley,  for  appellant. 

Keferences:  2  Am.  &  Eng.  Ency.  Law,  651,  712;  Taft 
V.  Commomoealth,  33  N.  E.  Rep.  [Mass.],  1046;  Wayvc 
Coif nf If  Savings  Bank  v.  Stockicellj  84  Mich.,  586;  Reimer 
r.  Sfubery  59  Am.  Dec.  [Pa.],  744;  French  v.  Marstin,  57 
Am.  Dec.  [N.  H.],  294;  WorraJl  v,  Rlioades,  30  Am.  Dec. 
[Pa.],  274;  xVefeon  t;.  JenA:i;wf,  42  Neb.,  133;  Weld  v.  Brooks, 
25  N.  E.  Rep,  [Mass.],  719;  Golhurn  v.  Marsh,  68  Hun  [N. 
Y.],  269;  Garrett  v.  Jackson,  20  Pa.  St.,  331;  Pierce  v.  Cloud, 
82  Am.  Dec.  [Pa.],  496;  Hamilton  t\  White,  5  N.  Y.,  9; 
Sims  I?.  Davis,  34  Am.  Dec.  [S.  Car.],  583. 

Biggs  &  Thomas  and  Thomas  A.  Healey,  contra. 

Harrison,  J. 

The  appellee  filed  a  petition  in  the  district  court  of 
Seward  county,  in  which  it  was  alleged  that  he  was  tlie 
owner  of,  and  in  possession,  and  had  been  since  a  day 
not  definitely  stated,  of  certain  described  portions  of  sec- 
tion 26,  in  township  10  north,  of  range  3  east  of  the  6th 
P.  31.  in  Seward  county,  and  that  said  premises  were,  and 
had  been  during  several  years  preceding  the  commence- 
ment of  this  suit,  enclosed  by  a  fence;  that  on  or  about 
the  3d  day  of  April,  1893,  and  at  other  times  subsequent 
thereto,  the  appellant  wrongfully  and  unlawfully  de- 
stroyed, broke,  and  removed  the  gates  of  appellee  on 
said  premises  and  used  a  portion  of  the  land  of  appellee 
as  a  road  or  highway.  A  threatened  continuation  of  the 
alleged  trespasses  was  pleaded,  and  the  petition  con- 
cluded with  a  prayer  that  the  appellant  be  enjoined  from 
committing  any  and  all  of  the  threatened  acts.  To  the 
petition  the  appellant  filed  an  answer,  in  which  it  was 
admitted  that  he  had  done  the  things  with  the  doing  of 
which  he  stood  charged  in  the  petition,  but  pleaded  that 
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he  was  the  owner  of  certain  portions  of  the  same  section 
of  land  described  in  appellee's  petition;  that  there  was  a 
public  highway  on  and  along  the  half  section  line  run- 
ning east  and  west  through  said  section,  which  had  be- 
come such  public  highway  or  road  by  the  length  of  time 
which  it  had  been  in  use  as  a  road  by  the  public  or  had 
been  established  as  a  highway  by  prescription.  It  was 
further  set  forth  that  the  appellant  had,  by  use  or  by 
prescription,  acquired  an  easement,  a  right  to  pass  to  and 
from  his  land,  along  the  line  aforesaid  and  over  the  ap- 
pellee's land;  that  there  had  never  been  any  fence  prior 
to  the  time  (January,  1893),  when  it  was  alleged  appel- 
lant tore  one  down  "at  the  place  where  it  was  pleaded  the 
trespass  in  this  particular  was  committed,  and  that  he 
removed  the  fences  then  and  there,  and  at  the  other  times 
stated  in  the  petition,  for  the  reason  that  they  constituted 
obstructions  to  the  road  or  highway  and  barred  him  from 
the  rightful  use  and  enjoyment  thereof.  To  this  answer 
a  reply  was  filed,  and  of  the  issues  joined  a  trial  resulted 
in  a  judgment  for  the  plaintiff,  from  which  the  defendant 
has  appealed  to  this  court. 

Counsel  for  appellant  contend  that  the  findings  and 
judgment  of  the  trial  court  were  not  sustained  by  the  evi- 
dence and  were  contrary  to  the  weight  thereof;  and  that 
under  the  rules  of  law  applicable  to  the  facts  as  they  ap- 
peared in  the  evidence,  the  judgment  was  erroni^ous.  It 
was  undisputed  that  no  plat  of  any  road  on  the  half-sec- 
tion line  in  question  had  ever  been  made  or  recorded;  and 
further,  that  no  work  had  ever  been  done  by  the  public 
or  at  public  expense,  on  the  line  as  a  road.  A  number 
of  persons  who  had  known  the  section  in  the  early  days 
and  years  of  the  settlement  of  Seward  county,  and  some 
of  them  during  the  years  which  had  intervened  to  the 
time  of  the  trial,  and  others  of  them  only  during  portions 
of  such  time,  were  sworn  and  testified  in  regard  to  the 
land  of  section  26  and  the  roads  across  it,  and  more  par- 
ticularly the  parts  of  the  section  which,  at  the  time  of  the 
trial,  belonged  to  appellee.     It  appeared  in  evidence  that 
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twenty-three  or  more  years  prior  to  the  date  of  the  trial 
the  land  was  "raw"  or  uncultivated  prairie,  and,  as  some 
of  the  witnesses  in  substance  expressed  it,  "Everyone 
had  a  road,  or  drove  wherever  his  fancy  or  necessity  dic- 
tated." There  were  few  fixed  roads,  but  many  "trails  or 
tracks"  as  they  were  called.  Several  of  the  witnesses 
state  in  respect  to  the  road  a(*oss  the  land  of  appellee,  in 
the  early  years  of  the  settlement,  substantially  as  did  one 
called  for  defendant,  that  "they  did  not  travel  along  on 
the  half-section  line,  but  used  to  angle  across  the  land." 
It  further  appeared  that  the  travel  over  this  land  was 
in  the  main,  at  first,  by  parties  going  to  the  river,  which 
ran  along  near  the  other  side  of  the  section  from  that 
where  the  land  afterwards  purchased  by  the  appellee 
was  situated,  to  reach  the  timber  which  stood  there,  to 
cut  it  for  fuel,  or  buy  it  of  persons  who  had  cut  it  and  had 
the  wood  for  sale,  and  haul  it  home  by  way  of  these  same 
prairie  roads  or  "tracks"  by  which  they  had  come;  and 
by  others  driving  to  a  place  at  or  near  the  one  end  of 
this  half-section  line,  where  the  river  was  fordable  or 
where  there  was  a  ford.  Some  years  subsequently,  proba- 
bly during  the  year  1883  or  1884,  a  dam  was  built  in  the 
river  at  a  point  below  the  ford,  by  the  effect  of  which  the 
water  at  the  fording  place  was  so  deepened  that  it  was 
not  a  safe  crossing  and  people  ceased  the  use  of  the  ford 
and  there  was  a  consequent  partial  or  entire  cessation  of 
travel  by  the  general  public  on  the  road  across  the  land 
of  appellee  and  other  portions  of  section  26.  At  a  time 
between  the  beginning  of  travel  across  the  section  and 
its  partial  ceasing  because  of  the  destruction  of  the  ford, 
some  of  the  land  had  been  plowed  and  the  course  of  w^hat 
was  designated  by  the  witness  as  the  "angling  road"  was 
changed.  *  Three  or  four  years  after  the  road  was  not 
generally  used,  because  it  was  no  longer  the  approach 
to  a  ford  in  the  river,  fences  were  made  on  portions  of  sec- 
tion 26,  and  some  bars  or  gates  were  placed  wherever 
the  fences  intersected  the  road  in  question,  there  being 
bars  where  a  traveller  would  first  come  upon  appellee's 
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land.  The  appellant  had  put  up  and  maintained  a  gate 
at  the  end  of  the  alleged  road  on  his  land,  which  he  had 
kept  open  or  closed  as  his  convenience  demanded,  leaving 
it  open  when  he  had  no  live  stock  in  the  field  through 
which  the  road  ran,  and  closing  it  when  the  stock  was 
there.  The  party  who  owned  the  land  prior  to  the  ap- 
pellee purchased  it  in  1887,  and  during  the  month  of 
August  of  the  year  1889  did  some  fencing  by  which 
the  course  of  the  road,  or  track,  on  the  land  afterwards 
owned  by  appellee,  was  materially  changed.  The  fore- 
going are  but  general  statements  of  some  of  the  main 
facts  disclosed  by  the  evidence.  There  were  many  others 
which  gave  material  support  to  the  contention  of  either 
party  to  the  suit,  and  as  to  many  points  the  evidence  was 
conflicting,  but  it  was  sufficient  to  sustain  a  finding  that 
there  had  not  been  a  use  of  the  half-section  line  by  the 
public  as  a  road,  for  the  length  of  time  and  such  as  con- 
stituted it  a  public  highway,  flad  the  road  been  along 
on  the  half-section  line  during  the  time  the  land  re- 
mained wild  unenclosed  prairie,  no  rights  would  have  ac- 
crued to  the  public  by  its  mere  user.  (Oraham  v.  Hart- 
netty  10  Neb.,  517;  Rathman  v.  Norenbergy  21  Neb.,  467; 
Shaffer  v.  Stully  32  Neb.,  94;  Nelson  v.  Jenkins,  42  Neb., 
137;  Smith  v.  Smith,  34  Kan.,  293;  State  v.  Horn,  35  Kan., 
717;  Sutton  v.  Nicolaisen,  44  Pac.  Rep.  [Oal.],  805.) 

It  is  sustained  by  the  evidence  that  after  cultivation  of 
the  land  commenced  the  travel  over  it  was  in  such  tracks 
and  directions  and  under  conditions  dictated  by  the 
owner  of  the  land,  and  not  under  a  claim  of  right  of  a 
road,  and  adverse  to  the  rights  and  control  of  the  owner. 
Such  user,  if  continued  for  ten  years  or  more,  would  not 
establish  a  highway  by  prescription.  (Elliott,  Roads  & 
Streets,  137;  Shellhouse  v.  State,  110  Ind.,  509;  Alton  v. 
Meeuwenberg,  66  N.  W.  Rep.  [Mich.],  571;  Oray  v.  Haas, 
67  N.  W.  Rep.  [la.],  394;  Stewart  v.  Frink,  55  Am.  Rep.  [N. 
Car.],  618.)  In  regard  to  the  appellant's  claim  that  he 
was  entitled  to  a  private  road  or  way  over  appellee's  land 
and  along  the  half-section  line,  the  evidence  supports  the 
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finding,  which  must  have  preceded  the  judgment  ren- 
dered by  the  trial  court,  that  no  such  right  existed.  If 
there  was  any,  it  was  gained  by  prescription,  and  the 
trial  judge  was  warranted  in  concluding  that  there  had 
not  been  ten  years'  uninterrupted  user  of  the  line  as  a 
road  or  way  by  appellant  under  a  claim  of  right  as 
against  the  owners  of  the  land;  and  that  there  had  not 
been  an  adverse  enjoyment  or  user, — a  use  of  the  way 
which  was  not  subject  to  the  direction  or  will  or  pleasure 
of  the  owner;  and  this  being  true,  no  easement  had  been 
gained,  (2  Washburn,  Real  Property  [4th  ed.],  321,  322; 
Zigefoose  v.  ZigefoosCj  28  N.  W.  Rep.  [la.],  654.)  It  follows 
that  the  judgment  of  the  district  court  is 

Affirmed. 


Rudolph  R.  Grotte  v.  Siegfried  Naglb  bt  al.         -^ 

•57    fip5 

Filed  January  19, 1897.    No.  6972.  ^^^ 

L  Pleading^:  Leave  to  A3{end:  Itemized  Statement.  A  motion  was 
made,  and  sustained,  that  plaintiff  be  required  to  attach  to  his 
petition  an  itemized  statement  of  the  account  for  goods  sold  and 
delivered,  the  basis  of  the  action.  The  plaintiff  filed  an  amended 
petition,  which  declared  on  an  account  for  money  loaned.  A  mo- 
tion to  strike  the  amended  petition  was  filed,  one  of  its  grounds 
being  plaintiff's  non-compliance  therein  with  the  order  of  the 
court  in  regard  to  the  itemized  statement.  This  last  motion  was 
overruled.  Held,  That  such  action  was  equivalent  to  leave  granted 
to  file  the  amended  petition. 


2. :  Amendments:  Waiver  of  Objections.  A  motion  to  strike  an 

amended  petition  from  the  files  on  the  ground  that  it  declared 
upon  or  introduced  a  cause  of  action  new  and  different  from  that 
pleaded  in  the  original  petition  was  overruled.  The  defendant 
then  answered  to  the  merits  of  the  action  set  forth  in  the  amended 
petition  and  participated  in  a  trial  thereof.  Held,  That  the  right 
to  further  complain  that  a  new  cause  of  action  was  set  forth  in 
the  amended  petition  was  waived. 

t.  Attachment  Affidavit.  An  attachment  affidavit  must  contain  a 
statement  of  "the  nature  of  plaintiff's  claim."  (Code  of  Givil 
Procedure,  sec.  199.) 
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.    A  Statement  in  such  an  affldayit  for  attachment  that  the  ac^ 

tion  is  one  "upon  an  account  for  goods  sold  and  delivered  by 
plaintiff  to  defendant  at  his  request"  was  sufficient  to  show  that 
the  action  was  one  in  which  an  attachment  might  issue  and  to  give 
the  court  Jurisdiction  of  the  attachment  suit.  The  statement  that 
it  was  on  an  account  was  a  general  description  of  the  plaintiff's 
claim,  and  the  further  words  which  we  have  quoted  served  to  des- 
ignate the  kind  of  an  account 


5.  :    Ref-erence  to  Petition.    If  the  claim  appears  from   the 

statements  of  the  affidavit  to  be  one  for  which  an  attachment  is 
authorized,  but  its  nature  is  not  fully  set  forth,  reference  may  be 
had  to  the  petition.  {Hart  v,  Barnes,  24  Neb.,  782.)  Ragan,  C, 
dissenting. 

6. :  Petition:  Variance.    Where  an  attachment  affidavit  varies 

from  an  amended  petition  in  the  statement  of  the  specific  kind  of 
an  account  in  suit,  and  the  defendant,  by  answering  the  amended 
petition  and  taking  part  in  a  trial  of  the  Issues  Joined,  has  waived 
the  right  to  further  object  to  the  error,  if  any,  in  allowing  the 
amended  petition  to  be  filed,  in  which  it  was  claimed  that  a  new 
cause  of  action  was  introduced,  in  that  in  the  amended  petition  an 
account  different  in  its  particular  character  from  that  pleaded  in 
the  original  petition  was  declared  upon,  held,  that  inasmuch  as  a 
reference  to  the  petition  would  disclose  the  precise  nature  of  the 
account,  and  hence  the  action  could  be  pleaded  in  bar  of  a  second 
attachment  on  the  same  account,  the  court  did  not  err  in  overrul- 
ing a  motion  to  discharge  the  attachment  on  the  ground,  in  sub- 
stance, that  it  did  not  state  the  nature  of  plaintiff's  claim  as  con- 
tained in  the  amended  petition. 

7.  .    It  is  required  in  section  199  of  the  Code  of  Civil  Procedure 

that  in  an  attachment  affidavit  there  should  be  set  forth  "the 
amount  which  the  affiant  believes  the  plaintiff  ought  to  recover." 
BrJd,  That  a  slight  variance  in  the  amount  stated  and  that  actu- 
ally due  is  Immaterial,  and  not  a  fatal  defect  in  the  affidavit. 

8.  Attachment:    X^nmatured   Claim.    It  is  not  ground   for  the   dis- 

charge of  an  attachment  that  some  portion  of  the  sum  stated  in 
the  affidavit  is  not  due. 

9. :  :  Proof.    The  proof  in  the  attachment  suit  adjudged 

sufficient  to  support  the  finding  of  the  court  sustaining  the  attach- 
ment. 

10.  -= :  :   Dismissal.    It  appeared  that  one  item  In  the  suit, 

as  to  which  there  was  a  distinct  paragraph,  separately  numbered, 
in  the  petition,  was  not  due  at  the  time  the  action  was  commenced. 
Held,  That  the  court  did  not  err,  at  the  time  of  rendering  Judg- 
ment, in  sustaining  a  motion  by  plaintiff  to  dismiss  the  suit  as  to 
such  item,  without  prejudice. 

11.  Pleading:   Amendment.    An  amendment  of  a  pleading  to  conform 
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to  proof  held  proper  in  view  of  the  facts  in  regard  to  such  item,  as 
disclosed  by  an  examination  of  the  petitions  in  the  action. 

12.  Beference:  Addition Aii  FiNDmos.  The  action  of  the  trial  court  in 
returning  the  case  to  the  referee  for  further  finding  in  respect  to 
the  item  as  to  which  the  petition  was  allowed  to  be  amended  to 
conform  to  the  proof,  and  the  reception  of  a  supplemental  report 
containing  such  finding  and  its  consideration  in  the  final  settle- 
ment of  the  issues,  approved. 

18.  : .  The  evidence  adjudged  sufficient  to  sustain  the  find- 
ings and  Judgment. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Hopewell,  J.    Afjfirmed. 

MorUgomeiyy  Charlton  &  Ha%  for  plaintiff  in  error. 

Joel  W.  West  and  Cliarles  Ogderiy  contra 

Harrison,  J. 

The  defendants  in  error  (hereinafter  styled  the  plaint- 
iffs) commenced  this  action  against  the  plaintiff  in  error 
(hereinafter  designated  defendant)  in  the  district  court  of 

Douglas  county  to  recover  the  sum  of  $ ,  alleged  to  be 

the  plaintiffs'  due  as  the  result  of  certain  business  trans- 
actions between  the  parties.  An  aflflidavit  was  filed  and 
a  writ  of  attachment  procured  to  issue,  which  was  levied 
on  a  stock  of  liquors,  etc.,  as  property  of  the  defendant. 
After  issues  joined  the  case  was  referred,  and  the  referee 
heard  the  testimony  and  filed  his  report,  and,  subse- 
quently, what  was  known  in  the  record  as  a  "supple- 
mental report."  The  court,  after  hearing  on  the  excep- 
tions of  the  defendant  to  the  reports  of  the  referee,  over- 
ruled the  objections,  confirmed  the  reports,  and  rendered 
judgment  for  the  plaintiffs.  During  the  pendency  of  the 
action  a  motion  to  discharge  the  attachment  was  filed 
for  defendant,  and,  on  hearing,  was  overruled.  By  leave 
of  court  a  second  motion  was  filed  to  discharge  the  attach- 
ment, of  which,  on  hearing,  a  similar  disposition  was 
made  as  had  been  of  the  first.  In  the  original  petition 
filed  in  the  action  the  declaration  of  the  plaintiffs'  cause 
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was  "that  on  or  about  the day  of ,  1891,  plaint- 
iffs sold  and  delivered  to  the  defendant,  at  defendant's 
special  instance  and  request,  goods,  wares,  and  merchan- 
dise aggregating  in  value  the  sum  of  |7,500,  and  at  the 
agreed  price  of  $7,500."  To  this  counsel  for  defendant 
filed  a  motion  that  plaintiffs  be  required  to  make  the  peti- 
tion more  definite  and  certain,  by  attaching  thereto  an 
itemized  statement  of  the  goods  alleged  to  have  been  sold 
to  defendant.  This  motion  was  sustained,  and  leare 
granted  plaintiffs  to  file  an  amended  petition.  What  waj 
marked  an  "amended  petition"  was  filed,  in  which  the 
cause  of  action  was  stated  to  be  for  money  loaned  to 
defendant,  at  times  specified.  Counsel  for  defendant 
moved  the  court  to  strike  the  pleading  denominated  an 
"amended  petition"  from  the  files,  for  the  reason  that  it 
was  not  a  compliance  with  the  order  of  the  court,  but  by 
its  allegations  sought  to  substitute  a  ne^v  cause  of  action, 
other  and  different,  and  in  place  of  that  originally 
pleaded.  On  hearing,  the  court  overruled' this  motion. 
After  motion  filed  to  require  the  amended  petition  to  be 
made  more  definite  and  certain  a  second  amended  petition 
w^as  filrd,  in  which  the  burden  of  the  charge  was  for 
money  loaned  to  defendant.  To  this  defendant  filed  an 
answer,  to  which  there  was  a  reply,  and  of  the  issues 
joined  a  trial,  as  we  have  hereinbefore  stated. 

It  is  urged  that  the  court  erred  in  not  sustaining  the 
defendant's  motion  to  strike  the  first  amended  petition 
from  the  files,  first,  because  it  did  not  comply  with  the 
order  of  the  court,  which  was  that  an  itemized  statement 
of  the  goods  alleged  in  the  original  petition  to  have  been 
sold  to  defendant  should  be  thereto  attached;  and  second, 
for  the  reason  that  it  was  not  an  amendment  of  the  peti- 
tion, but  declared  upon  a  new  and  independent  cause  of 
action.  In  regard  to  the  first,  it  may  suffice  to  say  that 
the  action  of  the  court  in  overruling  the  motion  to  strike, 
to  the  extent  it  involved  this  reason,  wati  equivalent  to  a 
grant  of  leave  to  file  the  amended  petition,  for  it  allowed 
it  to  remain  on  file  as  an  authorized  pleading.     On  the 
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second  ground  on  which  it  was  sought  to  strike  the 
amended  petition  from  the  files,  it  must  be  said  that  the 
point  raised,  that  the  pleading  which  it  was  sought  to 
eliminate  from  the  record  was  based  upon  a  new  cause 
of  action,  independent  of  that  stated  in  the  original  peti- 
tion, we  need  not  discuss  or  settle,  for  when  the  defend- 
ant's motion  to  strike  out  on  this  ground  was  overruled, 
and  he  pleaded  and  finally  answered  to  the  merits  and 
participated  in  the  trial  of  the  issues  presented,  his  ac- 
tions constituted  a  waiver  of  the  right  to  further  com- 
plain that  the  amended  petition  was  (if  such  was  the  fact) 
an  attempt  to  substitute  or  introduce  a  new  cause  of 
action.  (1  Ency.  Pleading  &  Practice,  573;  Sauter  v. 
Leverridge,  15  S.  W.  Rep.  [Mo.],  981, 103  Mo.,  615;  Evens  v. 
Hall,  1  Handy  [O.],  434;  Glover  v.  FloioerSy  7  S.  E.  Rep.  [N. 
Car.],  579,  101  N.  Car.,  134;  Bachop  v.  Hilly  54  Vt,  507; 
Sni/der  v.  Harper,  24  W.  Va.,  212.) 

It  is  contended  that  the  first  motion  to  dissolve  the  at- 
tachment should  have  been  sustained:  "First,  because  no 
attidavit  was  filed  with  the  amended  petition,  nor  was 
the  original  aflBdavit  amended  to  conform  to  the  allega- 
tions contained  in  such  amended  petition;  second,  be- 
cause the  aflBdavit  did  not  state  the  exact  amount  which 
the  plaintiffs  demanded,  as  set  forth  in  the  amended  peti- 
tion; and  third,  because  the  evidence  adduced  on  the 
hearing  of  the  motion  to  dissolve  the  attachment  did  not 
disclose  a  state  of  facts  suflScient  to  sustain  the  attach- 
ment." Under  the  head  of  the  division  of  argument  des- 
ignated "First"  is  presented  the  question  of  the  suflfl- 
ciency  of  the  statement  in  the  attachment  aflBdavit  of  "the 
nature  of  the  plaintiffs'  claim,"  that  this  shall  be  stated 
in  the  aflBdavit,  being  one  of  the  requirements  of  the  stat- 
ute. (Code  of  Civil  Procedure,  sec.  199.)  The  aflBdavit  in 
attachment,  in  this  particular,  was  as  follows:  "Upon  an 
account  for  goods  sold  and  delivered  by  the  plaintiffs  to 
defendant,  at  his  request."  This  was  a  description  of  the 
nature  of  the  plaintiffs'  claim  which  warranted  the 
proper  oflBcer  in  issuing  the  writ  of  attachment,  and  suflB- 
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cient  to  give  the  court  jurisdiction  in  the  attachment 
proceedings.  {Tessier  v.  lieed,  17  Neb.,  105;  1  Shinn,  At- 
tachment &  Garnishment,  p.  225;  Theimian  v.  VablCy  32 
Ind.,  400.)  The  general  nature  of  the  claim  was  set  forth 
in  the  words  "on  account,"  and  disclosed,  without  other 
or  further  statement,  that  the  cause  of  action  was  one 
on  which  an  attachment  might  issue.  If  there  had  been 
nothing  more  in  the  affidavit  in  regard  to  the  nature  of 
the  claim,  reference  might  have  been  made  to  the  petition, 
and  if  a  sufficient  statement  appeared  in  it,  the  attach- 
ment affidavit  should  have  been  upheld  as  sufficient  in  its 
allegations  of  the  nature  of  the  claim. 

In  the  decision  of  the  case  of  Phelps  v.  Young ^  Breese 
[111.],  327,  it  was  said:  "The  proceeding  must  be  consid- 
ered as  one  against  a  non-resident  debtor,  and  all  the 
forms  of  the  statute  appear  to  have  been  complied  with, 
unless  the  affidavit  upon  which  the  attachment  was  sued 
out  should  be  defective  in  not  sufficiently  specifying  the 
nature  of  the  indebtedness.  The  statute  requires  that 
the  plaintiff  in  the  attachment  shall  specify  in  his  com- 
plaint, on  oath  or  affirmation,  the  amount  and  nature  of 
the  indebtedness  of  the  defendant.  The  deposition  sets 
out  that  Phelps  is  justly  indebted  unto  the  plaintiff  in 
the  sum  of  fourteen  hundred  dollars,  by  his  certain  in- 
strument of  writing,  signed  by  him,  and  the  question  is 
thus  presented  for  determination  whether  this  is  the  de- 
scription or  specification  intended  by  the  statute.  It 
would  seem,  at  a  first  examination  of  the  object  of  the 
act,  that  there  was  not  that  compliance  with  its  spirit 
in  the  specification  given  as  its  framers  intended,  but 
when  it  is  recollected  that  the  plaintiff  has  filed  his 
declaration,  in  which  the  entire  cause  of  action  is  fully 
set  forth,  the  objection  loses  its  force."  (See,  also,  Hart 
V.  Bamesj  24  Neb.,  785.)  The  affidavit  in  the  case  at  bar 
contained  the  further  terms  descriptive  of  the  claim,  "For 
goods  sold  and  delivered  by  the  plaintiffs  to  defendant, 
at  his  request,"  but  these  were  merely  of  the  kind  of  an 
account  sued  upon,  and  that  they  were  wrong  and  ap- 
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pea  red  there  by  mistake  of  the  pleader,  or  rather  his  lack 
of  knowledge  at  the  time  of  the  institution  of  the  suit 
of  the  specific  kind  of  an  account  on  which  it  was  predi- 
cated, did  not  work  a  lack  of  jurisdiction  of  the  court  in 
the  attachment  and  could  not  govern  in  its  disposition 
on  a  motion  to  discharge  it.  The  original  petition  in  the 
action  declared  upon  an  account  for  goods,  wares,  and 
merchandise  sold  and  delivered,  etc.;  and  the  amended 
petition,  upon  the  disputed  allegations  of  which,  together 
with  other  issues  presented  by  the  further  pleadings,  the 
cause  was  tried,  set  forth  an  account  for  money  loaned. 
It  will  be  borne  in  mind  that  the  defendant  waived  his 
right  to  maintain  his  objections  to  the  change  in  the 
amended  petition  from  an  account  for  goods  sold  and  de- 
livered, as  pleaded  in  the  original,  to  an  account  for 
money  loaned,  and  that  the  case  was  finally  tried  and 
adjudicated  as  a  suit  on  an  account  of  the  character  last 
mentioned.  The  attachment  affidavit  was  not  amended 
to  meet  this  change  in  the  petition,  but  remained  as 
originally  filed  throughout  the  progress  and  disposition 
of  the  cause;  but  the  amended  petition  and  affidavit  were 
based  on  an  account  as  the  claim  of  action,  and  a  resort 
to  the  amended  petition,  which,  as  we  have  seen,  would 
be  proper  for  a  specific  description  of  the  account  in  suit, 
would  definitely  disclose  such  character  and  so  identify 
and  connect  them  that  this  action,  in  both  its  branches, 
could  be  invoked  as  a  bar  to  any  further  proceeding  by 
way  of  main  or  ancillary  suit  on  the  same  account.  This, 
it  would  seem,  should  be  sufficient,  and  this  branch  of  the 
contention  must  be  declared  of  no  avail. 

Tender  the  second  point  of  the  argument,  in  respect  to 
the  motion  to  discharge  the  attachment,  it  is  urged  that 
in  the  affidavit  it  was  stated  that  the  amount  which  the 
plaintiffs  believed  they  should  recover  was  f7,500,  while 
in  the  amended  petition  but  $7,428.67  was  claimed  due 
the  plaintiffs;  that  this  was  such  a  variance  between 
the  two  pleadings  as  was  fatal  to  the  affidavit,  and  fur- 
nished sufficient  reason  for  the  dissolution  of  the  attach- 
28 
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ment.  The  requirement  of  the  statute  as  to  statement  of 
amount  (Code  of  Civil  Procedure,  sec.  199)  is  that  in  the 
aflftdavit  there  shall  be  set  forth  "the  amount  which  the 
aflftant  believes  the  plaintiff  ought  to  recover."  We  think, 
under  this  provision,  the  statement  in  the  affidavit  of  the 
amount  did  not  differ  sufficiently  from  that  pleaded  in 
the  petition  to  vitiate  the  affidavit.  The  variance  in  the 
amounts  stated  was  but  slight,  and  was  immaterial.  (1 
Shinn,  Attachment  &  Garnishment,  pp.  213,  214;  Paul  t\ 
Ward,  21  Ind.,  211;  Lathrop  v.  Snyder,  16  Wis.,  293;  Ault' 
man  v.  Daggs,  50  Mo.  App.,  280;  3  Ency.  Pleading  &  Prac- 
tice, p.  15.) 

The  third  proposition  of  this  portion  of  the  argument 
was  that  the  evidence  introduced  on  the  hearing  of  the 
motion  to  discharge  the  attachment  was  insufficient  to 
warrant  the  court  in  its  ruling  by  which  it  sustained  the 
attachment.  An  examination  of  the  evidence  on  this 
branch  of  the  case  convinces  us  that  there  was  sufficient 
to  sustain  a  finding  that  the  defendant  was  acting  as  it 
was  shown  he  did,  with  the  intent  stated  in  the  attach- 
ment affidavit  in  regard  to  creditors,  and  more  particu- 
larly the  plaintiffs;  hence  the  court  did  not  err  in  refus- 
ing to  discharge  the  attachment  on  the  facts. 

In  a  second  motion  to  discharge  the  attachment,  which 
was  filed  and  considered,  it  was  alleged  as  cause  for  such 
discharge  that  the  "testimony  of  the  plaintiffs  shows 
that  a  portion  of  the  alleged  indebtedness  of  the  defend- 
ant to  the  plaintiff  was  not  due  at  the  time  this  action 
was  commenced,  and  no  order  allowing  an  attachment 
was  granted  by  this  court  or  any  judge  thereof."  The 
facts  were  as  set  forth  in  the  foregoing  ground  of  the 
motion;  but  this  was  not  sufficient  to  call  for  a  discharge 
of  the  attachment  In  the  opinion  of  this  court  in  the 
case  of  Tessier  v.  Englehartj  18  Neb.,  167,  it  was  said:  "It 
is  not  a  fatal  objection  to  an  attachment  that  it  may  be 
deducible  from  an  examination  of  the  petition  or  bill  of 
particulars  that  some  part  of  the  amount  stated  in  the 
affidavit  for  attachment  is  not  vet  due."    And  in  the  text 
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of  the  opinion  appears  the  following:  "The  third  objec- 
tion to  the  aflSdavit  for  attachment  is  that  it  states  plaint- 
iffs 'ought  to  recover  the  sum  of  |1,963.19,  now  due  and 
payable,'  while  the  petition  shows  that  there  was  only 
|l,fi37.88  due  at  the  time  of  the  commencement  of  the 
action.  This  constitutes  no  objection  to  the  proceedings, 
but  if  the  plaintiffs  in  the  court  below  kuowingly  and 
willfully  attached  a  greater  amount  of  goods  than  was 
necessary  to  pay  their  debt  then  due,  with  costs  and  ex- 
penses, they  would  probably  be  liable  in  damages."  (See, 
also,  1  Shinn,  Attachment  &  Garnishment;  212,  213.) 

In  the  claim  of  plaintiffs  as  stated  in  the  several  peti- 
tions there  was  included  one  item  of  $2,200  which,  it  de- 
veloped during  the  trial,  was  not  due  until  March  16, 
1892,  and  as  the  action  had  its  inception  of  date  March 
15, 1892,  the  portion  of  the  account  to  which  we  have  just 
referred  had  not  matured  at  the  time  of  the  commence- 
ment of  the  action,  and  the  case,  as  to  this,  was  prema- 
turely brought.  It  also  appeared,  or  was  of  the  findings 
of  the  court  at  the  time  judgment  was  rendered  on  the 
report  of  the  referee,  that  this  item,  or  claim,  was  not 
owned  by  plaintiffs  when  the  cause  was  instituted.  At 
the  time  of  rendering  judgment  the  court  entertained 
and  sustained  a  motion  of  plaintiffs  to  dismiss  without 
prejudice  as  to  this  part  of  the  cause  of  action,  and  such 
dismissal  was  entered,  of  which  counsel  for  defendant 
complain,  insisting  that  inasmuch  as  the  matters  in  con- 
troversy had  been  submitted  for  adjudication,  all  should 
have  been  retained  and  settled.  The  facts  in  respect  to 
the  amount  of  f 2,200  of  plaintiffs'  claim  were  such  that 
the  court  could  not  consider  and  adjudicate  upon  its 
merits,  and  it  was  entirely  proper  to  allow  or  to  enter  a 
dismissal  as  to  it,  and  without  prejudice,  as  was  done. 

Subsequent  to  the  time  of  the  trial  before  the  referee, 
and  the  filing  of  his  report,  the  plaintiffs  asked  and  were 
granted  leave  to  amend,  by  interlineation,  what  was 
styled  in  the  motion  the  "second  amended  petition,"  by 
inserting  therein  a  paragraph  declaring  upon  an  item  or 


372  NEBRASKA  REPORTS.  [Vol.  a 


Grotte  V.  Nagle. 


claim  of  fl,600,  to  conform  the  pleading  to  the  prool 
and  on  motion  of  plaintiffs  the  cause  was  returned  to  tl 
referee  for  a  further  report,  or  a  finding  in  regard  to  th 
particular  item  of  ?1,600,  and  the  referee  made  and  fil( 
a  supplemental  or  second  report,  confined  to  his  concl 
sions  as  to  the  one  item  of  f  1,600.  Counsel  for  defendai 
contend  that  it  was  error  to  send  the  case  back  to  tl 
referee  for  further  report,  and,  when  made,  to  consid 
the  report.  If  it  appeared  that  the  report  filed  was  i 
complete  in  any  respect,  it  certainly  w^as  not  erroneoi 
to  call  upon  the  referee  for  the  further  information 
the  extent  it  would  serve  to  complete  and  perfect  the  i 
port,  nor  improper  to  consider  the  further  matter  wb 
furnished.  In  this  connection  it  was  also  argued  th 
the  court  should  not  have  allowed  the  plaintiffs  to  amei 
and  include  the  item  of  ^1,600,  as  it  brought  into  the  ea 
a  cause  of  action,  or  part  of  a  cause  of  action,  which  w 
not  of  it  at  its  commencement,  thus  making  the  attache 
goods  pay  a  claim  for  which  they  were  not  taken  und 
the  writ.  An  examination  of  the  pleadings  discloses  th 
the  aggregate  of  the  amounts  as  pleaded  and  claimed  1 
plaintiffs  to  have  been  loaned  to  defendant,  the  credi 
stated,  and  the  balance  alleged  to  be  due,  were  the  sai 
as  in  the  first  amended  petition  and  the  second  amend< 
petition;  that  these  conditions  of  the  pleadings  were  n 
changed  by  the  amendment  of  the  second  so  that  it  i 
eluded  the  item  of  |1,600,  stated  in  a  separate  paragra] 
thereof,  from  which  we  conclude  that  this  sum  of  |1,6 
was  at  all  times  embraced  in  the  aggregated  amounts 
the  pleaded  claim  in  the  petitions,  from  which  the  credi 
were  deducted,  hence  always  entered  into  the  calcul 
tions  and  figuring  from  which  the  balance  demanded  as 
recovery  was  reached  or  determined;  and  that  by  i 
omission  on  the  part  of  the  pleader  it  was  not,  in  the  fix 
instance,  directly  set  forth  in  the  specific  portion  of  t 
petitions,  as  it  should  have  been.  This  particular  it€ 
was  the  subject  of  proof  in  the  trial,  was  of  the  contest 
issues,  and  in  view  of  all  the  facts  and  circumstances 
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[  to  it,  which  we  have  in  the  main  outlined,  it  was 
iproper  or  erroneous  to  allow  the  amendment.     It 
not  prejudice  the  rights  of  defendant  and  was  but 
id  just  to  plaintiffs. 

I  further  urged  that  the  trial  court  erred  in  over- 
the  defendant's  exceptions  to  the  referee's  reports, 
approving  and  affirming  such  reports.  Under  this 
ig  the  weight,  sufficiency,  and  effect  of  the  evidence 
case  are  argued.  We  have  carefully  read  and  con- 
d  the  record,  and  do  not  deem  it  necessary  to  enter 

discussion  of  the  evidence  here.  We  determine 
t  that  the  findings  and  conclusions  of  the  referee 
le  judgment  of  the  trial  court  were  sufficiently  sus- 

thereby  and  will  not  be  disturbed, 
have  noticed  all  the  points  presented  for  review, 
results,  from  what  has  been  herein  announced,  that 
igment  of  the  district  court  will  be 


Affirmed. 
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J.  E.  Cobbey  v.  Anna  C.  Dorland  et  al. 

Filed  January  19, 1897.    No.  7017. 

ranee:  Total  Loss:  Attorneys'  Fees:  Notice  of  Lien.  In  an 
bion  against  an  insurance  company  on  its  policy  insuring  prop- 
ty  against  loss  by  Are,  when  the  property  insured  thereby  has 
en  totally  destroyed  by  fire,  it  is  provided  by  statute  that  the 
ourt,  upon  rendering  judgment  against  an  insurance  company 

any  such  policy  of  insurance,  shall  allow  the  plaintiff  a  reason- 
le  attorney's  fee,  to  be  taxed  as  a  part  of  the  costs."  In  such  an 
tion  the  summons  was  indorsed  as  follows:  "If  the  defendant 
11  to  appear  and  answer,  the  plaintiff  will  take  judgment  for 
OO,  together  with  interest  at  7  per  cent  from  September  26,  1893, 
d  attorney  fees  and  costs  of  suit.  Attest:  R.  W.  Laflin,  Clerk. 
'  Orlando  Swain,  Deputy."  Held,  That  such  indorsement  was 
i,  a  notice  of  plaintiff's  attorney's  claim  of  a  lien  for  fees  for  his 
rvices  performed  in  and  about  the  suit,  and  further,  that  service 

the  summons  so  indorsed  on  the  company  did  not  convey  notice 

it  of  such  claim  of  lien. 
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2. :   :    :    DisinssAL:    Intervention.    The  attorney 

who  instituted  the  suit  for  plaintiff  applied  to  the  trial  court  to  be 
allowed  to  intervene  and  proeecute  against  the  company  his  claim 
for  fees.  Held,  That  of  the  evidence  filed  in  the  matter  of  this  ap- 
plication there  was  sufficient  to  sustain  findings  that  there  had 
been  a  dismissal  of  the  action  against  the  company,  and  a  settle- 
ment and  extinguishment  of  the  plaintiff's  claim  against  it,  prior 
to  any  notice  to  it  of  any  claim  of  the  attorney's  lien  for  fees; 
hence  the  denial  of  the  application  was  not  erroneous. 

Error  from  the  district  court  of  Gage  county.  Tried 
below  before  Babcook,  J.     Affirmed. 

J.  E.  Cohbey^  pro  se. 

References:  German  Ins.  Co.  v.  Eddy,  36  Neb.,  461;  Oer- 
m^n  Ins.  Co.  v.  Penrod,  35  Neb.,  273;  Kansas  P.  R.  Co.  v. 
Tkacher,  17  Kan.,  101;  Smith  v.  Chicago,  R.  I.  &  P.  R.  Co., 
56  la.,  720;  Ins.  Co.  of  North  America  v.  McLiinans,  28 
Neb.,  657. 

Alfred  Ifazlett,  contra. 

Harrison,  J. 

An  action  was  commenced  in  the  district  court  of  Gage 
county  for  the  plaintiff  by  the  intervenor,  as  her  attorney, 
in  which  it  appeared  in  the  petition  filed  that  she,  as 
mortgagee  of  certain  property  in  Beatrice,  was  entitled  to 
the  amount  of  the  insurance  thereon,  evidenced  by  a  pol- 
icy issued  by  the  ^tna  Insurance  Company  of  defendants, 
the  property  having  been  totally  destroyed  by  fire.  The 
petition  in  the  action  was  filed  of  date  December  30, 1893. 
Subsequently,  pursuant  to  a  settlement  of  the  disputed 
questions  in  the  case,  A.  L.  Green  claiming  to  represent 
the  plaintiff  during  such  adjustment,  the  following  state- 
ment was  filed: 

''Now  comes  the  plaintiff  and  dismisses  the  above  enti- 
tled action  without  prejudice  to  future  action  at  her 
costs.  Anna  C.  Dorland, 

"By  A.  L.  Grken,  Agent.^^ 
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Tliis  was  filed  January  19, 1894.  Of  the  same  date  tlie 
intervenop  filed  the  following: 

"All  parties  will  take  notice  that  the  pretended  dis- 
missal filed  in  this  case  is  without  authority  and  that  I 
still  have  and  claim  the  sum  of  flOO  as  attorney's  fees 
for  services  rendered  in  this  case,  as  alleged  and  claimed 
in  the  papers  heretofore  filed  and  the  notice  heretofore 
given.  J.  E.  Cobbey." 

And  on  January  26  he  filed  a  motion  by  which  ho 
asked  to  intervene.  This  motion  was  accompanied  by  a 
petition  in  which  appeared  a  statement  of  his  claim  for 
an  attorney  fee.  The  insurance  company  filed  objections 
to  the  allowance  of  the  intervention,  affidavits  were  filed 
in  support  of  the  contentions  of  the  parties. respectively, 
and  on  presentation  of  the  matter  to  the  court  the  appli- 
cation to  intervene  was  denied.  The  party  who  sought 
to  intervene  asks  a  review  in  this  court  of  the  action 
which  resulted  in  the  refusal  to  him  of  such  right. 

That  notice  of  the  attorney's  claim  of  a  lien  for  fees 
must  be  brought  home  to  any  party  as  against  whom  it 
is  sought  to  be  made  effectual,  is  not  questioned,  but  it 
is  urged  that  the  requisite  notice  of  such  claim  of  lien 
was  given  the  insurance  company  by  an  indorsement 
which  appeared  on  the  back  of  the  summons  served.  The 
indorsement  referred  to  was  as  follows: 

"If  the  defendant  fail  to  appear  and  answer  the  plaint- 
iff will  take  judgment  for  |800  together  with  interest  at 
7  per  cent  from  September  26, 1893,  and  attorney  fees  and 
costs  of  suit. 

"Attest:  K.  W.  Laflin,  Clerk, 

"By  Orlando  Swain,  Deptity.^^ 

The  claim  against  the  insurance  company  was  for  a 
total  loss  by  fire  of  a  building  insuring  which  it  had 
issued  a  policy,  and  in  such  an  action  "The  court,  upon 
rendering  judgment  against  an  insurance  company  upon 
any  policy  of  insurance,  shall  allow  the  plaintiff  a  rea- 
sonable sum  as  an  attorney's  fee,  to  be  taxed  as  part  of 
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the  costs."  (Compiled  Statutes,  ch.  43,  sec.  45.)  An  in- 
spection of  the  section  Vhich  we  have  just  quoted  de- 
velops clearly  that  the  amount  to  be  allowed  at  the  time 
judjjment  is  rendered  in  a  suit  on  a  policy,  as  an  at- 
torney's fee,  as  part  of  the  costs,  is  to  be  to  the  plaintiff 
in  the  action  and  not  to  his  attorney.  The  indorsement 
on  the  summons  in  this  case  hereinbefore  set  forth  was 
without  doubt  a  statement,  in  short,  of  the  plaintiff's 
claims  in  the  action.  It  had  none  of  the  requisites  of 
a  notice  of  a  claim  of  lien.  It  did  not,  either  directly  or 
indirectly,  refer  to  the  attorney  or  his  fees,  and  w^as  not 
signed  by  him  either  for  himself  asserting  any  claim  or 
in  his  representative  capacity  as  attorney  for  the 
plaintiff.  It  did  not  purport  to  emanate  from  the  attor- 
ney or  to  any  extent  or  degree  set  forth  his  rights  to  fees 
in  the  case,  and  cannot,  by  any  allowable  construction,  or 
by  intendment,  be  said  to  convey  a  notice  of  an  attorney's 
claim  of  lien  in  the  action  for  fees. 

We  are  cited  to  the  opinion  in  the  case  of  Smith  v. 
Chicago,  It.  /.  &  P.  R.  Co.,  10  N.  W.  Rep.  [la.],  244,  as  au- 
thority for  the  contention  that  the  notice  of  attorney's 
lien  might  be  written  on,  or  in,  the  summons,  and  thus 
served  with  it.  It  is  therein  stated:  "The  defendant 
claims  that  the  notice  of  the  lien  upon  which  the  plaint- 
iffs rely  is  insuflQcient.  The  notice  was  inserted  in  the 
original  notice  and  the  service  of  it  was  made  in  con- 
nection with  the  service  of  the  original  notice.  The  ob- 
jection is  based  upon  the  ground  that  the  original  notice 
can  have  but  one  ofiQce,  and  that  is  to  bring  the  defendant 
into  court,  and  that  anything  inserted  in  the  notice  not 
pertinent  to  this  purpose  is  foreign  and  extraneous,  and 
ought  not  to  be  treated  as  having  any  force.  The  statute 
simply  requires  the  notice  to  be  given  in  writing.  In 
this  respect  the  notice  given  conformed  to  the  statute. 
It  was  not  a  part  of  the  original  notice  but  was  written 
in  a  blank  space  between  the  parts  of  the  original  notice. 
If  it  had  been  written  upon  the  margin  below  the  original 
notice  and  properly  signed,  we  think  no  question  could 
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be  properly  raised  as  to  its  sufficiency.  The  case,  in  our 
opinion  is  not  essentially  different.  To  hold  that  it  i& 
would  be  giving  more  force  to  a  mere  matter  of  form 
than  we  feel  justified  in  doing/^  From  the  foregoing  we 
gather  that  the  statement  of  the  claim  of  lien  must,  in 
that  case,  have  been  sufficient.  As  we  have  seen,  it  was 
not  in  the  case  at  bar,  hence  the  case  cited  is  not  in  point. 
In  the  affidavit  of  A.  L.  Green,  who  acted  as  agent  for 
the  plaintiflf  in  the  matter  of  compromise  with  the  in- 
surance company,  appeared  the  following:  "Affiant  says 
that  the  said  J.  E.  Cobbey,  before  said  case  was  dismissed 
on  the  19th  day  of  January,  1894,  told  this  affiant  to  go 
on  and  dismiss  said  case,  or  do  with  it  as  he  pleased;  and 
affiant  further  says  that  the  said  J.  E.  Cobbey  instructed 
this  affiant  as  to  the  form,  or  the  substance  which  should 
be  contained  and  set  forth  in  a  dismissal  of  this  case, 
all  of  w^hich  plaintiff  used  and  made,  and  had  the  same 
filed  on  said  19th  day  of  January  aforesaid."  This 
statement  is  not  directly  contradicted  or  denied.  There 
are,  however,  some  facts  asserted  in  the  affidavit  of  the 
intervenor  somewhat  inconsistent  and  conflicting  there- 
with, but,  coupled  with  other  evidence  on  the  same  ques- 
tion, the  foregoing  statement  fully  sustained  a  finding 
that  the  dismissal,  as  made,  was  proper  and  binding  on  all 
parties  concerned,  including  the  intervenor,  and  there  was 
evidence  which  supported  a  further  finding  that  no  notice 
of  the  attorney's  claim  for  lien  was  given  to  the  insurance 
company  prior  to  the  time  of  the  extinguishment  of  its 
liability  to  the  plaintiff  by  the  completion  of  the  settle- 
ment. This  being  true,  no  lien  could  accrue  {Sheedy  v. 
Mcifurtnjj  44  Neb.,  499,  and  citations*  therein),  and  the 
trial  court  did  not  err  in  denying  the  request  for  inter- 
Tention.    The  judgment  of  the  district  court  is 


Affirmed^ 
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Cakoline  a.  Estabrook,  Executrix,  appellant,  v. 
Saivojel  Stevenson  et  al.,  appellees. 

Filed  Jantjaut  19, 1897.    No.  6924. 

Landlord  and  Tenant:  Repairs:  Receiveb.  Real  property  was  leased 
for  a  term  of  ten  years,  an  option  reserved  to  the  lessor  to  termi- 
nate it  at  the  end  of  five  years.  The  lessor  elected  to  pat  an  end 
to  the  lease  at  the  close  of  the  shorter  period,  and  took  the  neces- 
sary steps  to  effect  his  purpose.  This  was  resisted  by  the  lessee, 
and  during  the  course  of  the  litigation  which  ensued  the  lessor 
made  application  for  the  appointment  of  a  receiver  to  take  charge 
and  care  of  the  property  and  collect  the  rents.  This  was  granted, 
and  subsequently  the  court  was  asked  to  order  the  receiver  to  pay 
some  accounts  due  parties  for  material  furnished  and  work  per- 
formed in  repairs  to  the  property  ordered  to  be  made  by  the  lessee 
and  completed  prior  to  the  appointment  of  the  receiver.  This  re- 
quest, was  granted.  No  liens  had  been  perfected  against  the  prop- 
erty for  the  amounts  of  the  accounts.  Held,  Not  to  be  charges 
against  either  the  property  or  the  rent  money  in  the  hands  of  the 
receiver,  but  individual  debts  of  the  lessee,  and  that  the  order  to 
the  receiver  to  pay  them  was  erroneous. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Ferguson,  J.    Reversed. 

Estabrook  &  Davis,  for  appellant. 

A.  C.  Wakeleyy  contra. 

Harrison,  J. 

It  appears  that  on  May  1,  1884,  Experience  Estabrook 
leased  to  Samuel  Stevenson  certain  real  estate  in  the 
city  of  Omaha  for  the  term  of  ten  years,  with  the  privilege 
reserved  to  the  lessor  of  terminating  the  lease  at  the  expi- 
ration of  five  years  of  the  term;  that  by  a  provision  of 
the  lease  the  lessor,  at  the  termination  of  the  term,  should 
pay  the  lessee  for  such  improvements  as  had  been  made 
or  placed  on  the  real  estate  by  the  lessee  during  the  life 
of  the  lease,  the  value  of  such  improvements  to  be  deter- 
mined by  arbitrators.  The  lessor  gave  notice  of  his  elec- 
tion to  terminate  the  lease  at  the  end  of  the  five  years, 
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arbitrators  were  chosen  as  had  been  provided,  who  made 
an  award,  to  which  the  lessor  objected  and  filed  his  peti- 
tion in  the  district  court  of  Douglas  county  setting  forth 
the  facts.  To  the  petition  the  lessee  and  the  party  to 
whom  he  had  conveyed  his  rights  in  the  premises  an- 
swered, and  of  the  issues  joined  there  was  a  trial  and  a 
resulting  judgment,  by  which  it  was  established  that  the 
lease  had  been  terminated  at  the  end  of  the  five  years. 
The  award  of  the  arbitrators  as  to  the  value  of  the  im- 
provements was  set  aside,  and  the  court  in  its  decree  ad- 
justed this  and  other  matters.  From  this  judgment  an 
appeal  was  taken  to  this  court  by  Samuel  and  Mary 
Stevenson.  During  the  pendency  of  the  appeal.  Experi- 
ence Estabrook  made  application  to  the  district  court  for 
the  appointment  of  a  receiver  to  take  possession  of  the 
property,  to  have  the  charge  thereof,  to  collect  the  rents 
and  retain  the  same  subject  to  the  orders  of  the  court. 
This  application  was  made  of  date  November  18,  A.  D. 
1893,  and  was  resisted  by  the  Stevensons.  But  on  final 
hearing,  December  30,  1893,  the  application  was  granted 
and  a  receiver  appointed,  who  qualified,  gave  his  bond, 
and  assumed  his  duties.  On  November  30, 1893,  during  the 
pendency  of  the  application  for,  and  before  the  appoint- 
ment of,  the  receiver,  the  building  of  the  leased  property 
was  damaged  by  fire  and  certain  repairs  rendered  neces- 
sary to  again  put  portions  of  the  premises  in  a  fit  con- 
dition for  occupancy.  Some  of  the  repairing  was  done 
by  parties  employed  by  Stevenson,  other  parts  of  the 
necessary  work  he  executed  himself,  all  being  completed 
before  the  appointment  of  the  receiver.  It  is  stated  in 
Stevenson's  affidavit  that  the  full  rent  for  the  month  of 
December,  1893,  would  have  been  $125,  but  it  was  les- 
sened by  reason  of  the  injury  to  the  building  by  fire  to 
the  sum  of  |42,  which  he  retained  to  pay  him  for  his  own 
personal  services  in  repairing  the  building.  Subsequent 
to  his  appointment,  an  application  was  made  for  an  order 
of  the  court  directing  the  receiver  to  pay,  out  of  rent 
moneys  collected  by  him,  the  accounts  of  parties  for  ma- 
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terial  used  and  labor  performed  in  and  about  the  repairs 
on  the  property  of  the  injuries  caused  by  the  fire,  and 
which  were  made  and  completed  prior  to  his  appoint- 
ment. This  application  was  supported  by  affidavits,  and 
on  hearing,  February  24,  1894,  was  sustained  and  the  re- 
ceiver ordered  to  pay  the  accounts.  From  this  order  an 
appeal  to  this  court  was  perfected  for  Experience  Esta- 
brook,  who  has  since  died,  and  the  cause  has  been  revived 
in  the  name  of  his  executrix,  Caroline  Estabrook. 

There  is  but  one  brief  filed  in  the  cause,  that  for  appel- 
lant. The  appeal  was  prosecuted  by  virtue  of  the  pro- 
vision of  section  275  of  the  Code  of  Civil  Procedure, 
wherein  appears  the  following:  "All  orders  appointing 
receivers,  giving  them  further  directions,  and  disposing 
of  the  property  may  be  appealed  to  the  supreme  court  in 
the  same  manner  as  final  orders  and  decrees."  The  re- 
pairs were  made  and  the  debts  contracted  before  the 
property  was  in  the  custody  of  the  court  or  its  receiver, 
and  not  by  order  of  either  court  or  receiver.  The  parties 
making  them  had  no  lien  or  claim  against  the  premises, 
so  far  as  this  record  discloses,  and  the  accounts  were  not 
liens  or  charges  on  or  against  the  fund  in  the  receiver's 
hands  of  rents  collected  after  he  took  charge  of  the  prop- 
erty. The  repairs  were  ordered  by  and  made  for  Samuel 
Stevenson,  and,  unless  liens  had  been  perfected  against 
the  property,  they  had  no  other  or  further  character  than 
bills  against  him,  and  were  accounts  of  his  individual  or 
personal  indebtedness.  We  can  discover  no  tenable 
grounds  upon  which  the  order  to  the  receiver  to  pay  these 
accounts  from  the  rent  money  in  his  hands  could  be 
based.  It  was  erroneous  and  must  be  reversed  and  the 
application  for  the  order  denied. 

Judgment  accordingly. 
Irvine,  C,  not  sitting. 
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Home  Fire  Insurance  Company  of  Omaha  v.  Richard 

Wood  et  al.. 

Filed  January  19, 1897.    No.  6863. 

1.  Mistake:    RisFORifATiox  of  Contract.    To  justify  the  reformation 

of  a  written  contract  for  mistake,  the  mistake  must  be  mutual  and 
be  established  by  clear,  convincing,  and  satisfactory  eyidence. 

2.  Insurance:   Reformation  of  Policy.    Eyidence  examined,  and  held 

insufficient  to  authorize  the  reformation  of  the  policy  in  suit. 

3.  :  Other  Policies:  Indorsement.  Where  an  insurance  com- 
pany issues  a  policy  with  knowledge  of  other  insurance  on  the 
same  property,  it  cannot  escape  liability  on  the  ground  that  no 
memorandum  of  the  prior  insurance  was  indorsed  on  the  policy. 

4. :  :  Notice.    A  statement  by  the  insured  to  the  agent  of 

the  insurer  that  the  former  intends  to  procure  additional  insurance 
on  the  property  is  not  notice  of  the  existence  of  such  additional 
insurance  when  obtained. 

€. :  :  Breach  of  Contract.  A  fire  insurance  policy  pro- 
vided that  it  should  be  void  if  other  insurance  was  subsequently 
obtained  without  the  consent  of  the  company.  The  insured  did 
thereafter  procure  other  insurance  on  the  same  property,  without 
such  consent  or  knowledge  of  the  insurer  of  its  existence.  Held, 
That  there  was  a  breach  of  the  condition  of  the  first  policy,  and  a 
recovery  cannot  be  had  thereon. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ferguson,  J.    Reversed. 

B.  O.  Burbank  and  Jacob  Fawcett^  for  plaintiff  in  error. 

Charles  B.  Keller,  contra. 

NORVAL,  J. 

This  was  a  suit  to  reform  a  policy  of  fire  insurance, 
and  for  judgment  on  the  policy  when  so  corrected  and 
reformed.  The  court  found  for  plaintiffs,  reforming  the 
policy  and  entering  judgment  for  the  full  amount  of  in- 
surance, with  interest  and  costs.  The  only  assignment 
urged  for  a  reversal  is  the  one  which  challenges  the  suf- 
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ficieney  of  the  evidence  to  sustain  the  finding  and  judg- 
ment. 

The  facts  may  be  briefly  summarized  thus:  Wright 
Bros.,  on  and  for  some  time  prior  to  June  27, 1891,  were, 
and  had  been,  engaged  in  the  mercantile  business  at  Fair- 
field, and  B.  F.  Hyde  was  the  soliciting  agent  at  said 
place  for  the  Home  Fire  Insurance  Ck)mpany  of  Omaha, 
with  power  to  solicit  applications  for  insurance,  transmit 
them  to  the  home  office  at  Omaha,  where  the  policies 
were  written,  and  on  the  receipt  of  the  policies  by  Mr. 
Hyde,  he  delivered  the  same  to  the  insured  and  collected 
the  premiums.  On  the  date  aforesaid,  Hyde  solicited 
insurance  of  Wright  Bros,  on  their  stock  of  merchandise 
and  store  fixtures  in  the  sum  of  |1,000  for  the  period  of 
one  year.  The  policy  was  prepared  and  executed  by  the 
proper  officers  of  the  defendant  company  in  Omaha,  after 
which  it  was  transmitted  to  Mr.  Hyde,  who  thereupon 
delivered  the  same  to  Wright  Bros.,  and  collected  the 
premium  thereon.  The  policy  contained  a  provision  that 
^^this  policy  shall  be  void  *  *  *  if  there  is  now,  or 
shall  hereafter  be,  obtained  any  other  insurance  (whether 
valid  or  not)  on  said  property  or  any  part  thereof;''  and 
further,  that  "no  agent  or  employe  of  this  company,  or 
any  other  person  or  persons,  have  power  or  authority  to 
waive  or  alter  any  of  the  terms  or  conditions  of  this 
policy,  or  make  any  indorsements  thereon,  except  only  the 
secretary  of  this  company,  and  any  waiver  or  alteration 
by  him  must  be  in  writing,  and  must  be  signed  by  him." 
The  property  covered  by  the  policy  was  wholly  destroyed 
by  fire  on  December  8, 1891,  and  at  that  time  the  insured 
were  carrying  a  total  insurance  of  |5,500,  |2,000  of  which 
was  in  force  when  this  policy  was  given,  and  Hyde  then 
knew  it,  but  the  policy  in  suit  contained  no  stipulation 
permitting  other  concurrent  insurance.  After  the  loss 
the  policy  was  assigned  to  plaintiffs.  The  company  de- 
fends on  the  ground  of  the  obtaining  additional  insur- 
ance, subsequent  to  the  issuance  of  the  policy,  without 
notice  thereof  to  it,  or  making  any  request  that  consent 
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therefor  be  given.  On  the  other  hand,  plaintiffs  alleged 
in  their  petition,  in  effect,  that  at  the  time  the  insurance 
was  written  it  was  agreed  between  Wright  Bros,  and  the 
company  that  plaintiffs  were  to  be  permitted  to  carry 
f5,500  total  insurance  on  the  property;  that  without  any 
fault  or  neglect  of  theirs,  but  through  design  or  mistake 
of  the  defendant,  or  its  agent,  the  company  omitted  to 
write  in  the  policy,  or  to  indorse  thereon,  any  provision 
for  concurrent  insurance,  and  that  said  policy  was  re- 
ceived and  the  premium  paid  Wright  Bros,  in  good  faith 
without  reading  the  same,  believing  that  the  policy  con- 
tained the  proper  and  necessary  provisions  permitting 
concurrent  insurance.  This  averment  was  put  in  issue 
by  the  answer. 

The  question  involved  is  whether  the  evidence  was  suf- 
ficient to  justify  the  reforming  of  the  policy  relative  to 
additional  insurance.  The  only  testimony  adduced  on 
that  branch  of  the  case  by  plaintiffs  was  given  by  B.  J. 
Wright,  one  of  the  insured,  and  is  as  follows: 

Mr.  Hyde  came  to  me  several  times  before  we  made 
out  the  policy,  or  gave  him  a  right  to  make  it  out,  and 
wanted  to  take  out  a  policy  in  the  Home  for  $1,000,  and 
tried  to  get  us  to  take  out  more  in  that  company. 

Mr.  Fawcett:  State  what  he  said.  Don't  give  your 
conclusion. 

A.  Well,  he  said  he  wanted  us  to  take  out  more  in- 
surance,— ^make  the  policy  larger;  and  at  that  time  I  told 
him  that  I  did  not  see  fit  to  do  that,  but  we  intended  to 
replenish  the  stock  and  take  out  more  insurance  after- 
wards, which  we  did,  and  stated  to  him  about  the  amount 
that  we  intended  to  carry,  which  at  that  time  I  told  him 
that  we  intended  carrying  about  $5,500;  and  a  few  days 
after  he  had  been  several  times,  I  told  him  to  make  out  a 
policy  for  |1,000,  and  told  him  the  amount  of  insurance 
we  had  then,  and  what  we  intended  to  get. 

Q.  How  much  insurance  did  you  then  have  upon  that 
stock  at  the  time  this  policy  was  written? 

A.  12,000. 
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Q.  State  whether  or  not  you  told  Mr.  Hyde  what  com- 
panies that  insurance  was  in,  and  whether  you  showed 
him  the  policies  or  not. 

A.  I  do  not  remember  whether  I  showed  him  the  poli- 
cies or  not,  but  think  I  told  him  the  companies  it  was  in, 
and  the  amount. 

(}.  And  how  much  insurance  do  you  swear  that  you 
told  Mr.  Hyde  at  that  time  that  you  wanted  to  carry  on 
that  stock,  and  intended  to  carry  on  that  stock? 

A.  $5,500. 

Q.  What,  if  anything,  did  you  say  to  Mr.  Hyde  with 
reference  to  renewing  the  policy  in  the  German- Ameri- 
can, and  taking  it  out  for  |1,500  instead  of  |1,000? 

A.  Why  I  think  I  told  Mr.  Hyde  about  the  running  out 
of  this  policy  that  Mr.  Bandall  carried,  and  that  I  was 
going  to  renew  it  with  an  additional  amount  of  foOO  or 
$1,000.  I  do  not  remember  just  the  words  that  we  used 
at  that  time;  we  had  several  talks  about  it.     *     *     * 

Q.  When  you  received  this  policy  what  was  done  with 
it? 

A,  I  received  it  and  put  it  in  the  safe  with  the  balance 
of  them. 

Q.  State  whether  or  not  you  examined  or  read  over 
that  policy  at  the  time  you  received  it. 

A.  No,  sir;  I  did  not. 

Q.  When  did  you  first  read  over  and  examine  that 
policy? 

A.  The  next  day  after  the  fire. 
Cross-examination : 

Q.  Did  you  ever  at  any  time,  after  this  policy  was  de- 
livered to  you,  direct  the  defendant  company  or  any  of 
its  agents  to  make  any  indorsements  upon  the  policy  for 
additional  insurance? 

A.  I  did  not. 

Q.  Did  you  ever  at  any  time  after  you  put  on  the  addi- 
tional |500  insurance  in  the  German-American,  and  be- 
fore the  fire,  notify  the  defendant  company,  or  any  of  its 
aijents,  that  you  had  done  so? 
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A.  No,  sir;  I  did  not. 

Q.  Did  you  ever  at  any  time  after  obtaining  that  addi- 
tional $500  insurance  in  the  German-American  request 
the  defendant,  or  any  of  its  agents,  to  indorse  permission 
for  such  additional  insurance  upon  your  policy? 

A.  Not  that  I  remember  of. 

It  is  also  admitted  of  record  that  prior  to  lie  Are  no 
request  was  made  of  the  company  by  the  insured  to  in- 
dorse any  provision  upon  the  policy  permitting  additional 
insurance.  B.  F.  Hyde  testified  that  he  was  a  soliciting 
agent  of  the  defendant,  issued  no  policies  for  them,  and 
made  no  indorsements  thereon,  and  had  no  authority  to 
do  so;  that  he  had  no  recollection,  at  the  time  he  solic- 
ited this  insurance,  of  B.  J.  Wright  telling  him  it  was 
the  intention  to  carry  $5,500  insurance  on  the  property 
and  wished  to  arrange  to  carry  that  amount;  "It  has  oc- 
curred in  my  mind  that  I  never  had  any  conversation 
about  it,  except  at  the  time  of  soliciting  the  insurance  he 
showed  me  two  i>olicies  of  $1,000  each;"  that  he  informed 
the  company  when  he  made  the  daily  report  of  the  risk 
of  the  amount  of  insurance  on  the  property.  A.  C.  Hull 
testified  that  he  was  special  agent  of  the  defendant,  em- 
powered to  inspect  risks,  approve  or  reject  them,  in  the 
south  half  of  the  state;  that  on  June  27,  1891,  he  visited 
the  store  of  Wright  Bros,  at  Fairfield  and  inspected  and 
apiiroved  their  risk;  that  on  that  occasion  one  of  said 
firm  told  him  they  were  carrying  $2,000  other  insurance 
bedsides  the  $1,000  they  were  applying  for  that  day;  that 
$3,000  was  the  total  amount  they  asked  for  or  wanted  to 
carry  on  this  stock;  that  there  was  nothing  said  about 
any  additional  insurance  above  $3,000. 

That  a  court  of  equity  will  relieve  against  a  mutual  mis- 
take there  can  be  no  question;  but  it  will  not  reform  a 
policy  of  insurance  or  other  contract  on  the  ground  of  a 
mistake  of  fact,  unless  the  proof  is  clear,  convincing,  and 
satisfactory,  and  free  from  reasonable  controversy.  The 
burden  is  upon  the  party  alleging  the  mistake  to  establish 
it  upon  the  trial.  {Blake  Opera  House  Co,  v.  Home  [ns.  Co., 
29 
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73  Wis.,  667;  Cox  v.  ^Voods,  67  Cal.,  317;  National  Fire  Tns. 
Co.  V,  Crane,  16  Md.,  260;  Steinberg  v.  Phoenix  Ins.  Co.,  49 
Mo.  App.,  255;  Smith  v.  Allen,  14  So.  Rep.  [Ala.],  760;  North- 
field  Farmers  Township  Mutual  Fire  Ins.  Co.  v.  Sioeet,  46  111. 
App.,  598;  Osmundson  v.  Thompson,  57  N.  W.  Rep.  [la.], 
863;  Howland  v.  Blake,  97  U.  S.,  624.)  In  the  last  case 
cited  above  Mr.  Justice  Hunt,  in  discussing  the  question 
of  the  reformation  of  written  instruments  upon  the 
ground  of  mistake,  observes:  "In  each  case  the  burden 
rests  upon  the  moving  party  of  overcoming  the  strong 
presumption  arising  from  the  terms  of  a  written  instru- 
ment. If  the  proofs  are  doubtful  and  unsatisfactory,  if 
there  is  a  failure  to  overcome  this  presumption  by  testi- 
mony entirely  plain  and  convincing  beyond  reasonable 
controversy,  the  writing  will  be  held  to  express  correctly 
the  intention  of  th€t  parties.  A  judgment  of  the  court,  a 
deliberate  deed  or  writing,  are  of  too  much  solemnity  to 
.  be  brushed  away  by  loose  and  inconclusive  evidence.'' 

A  careful  reading  and  consideration  of  the  proofs  on 
behalf  of  plaintiffs  convinces  us  that  it  falls  far  short  of 
establishing  that  a  mistake  was  made  in  writing  the 
policy  in  its  not  providing  for  subsequent  concurrent  in- 
surance. It  probably  should  have  contained  an  indorse- 
ment of  the  |2,000  prior  insurance;  but  that  it  failed  in 
this  respect  did  not  affect  the  rights  of  the  insured,  since 
the  company,  at  the  time  this  risk  was  written,  had  notice 
of  the  existence  of  such  prior  insurance.  {Home  Fire  Ins. 
Co.  V.  Hammang,  44  Neb.,  567.)  It  does  not  appear  from 
Mr.  Wright's  testimony  that  there  was  any  agreement  or 
understanding  between  himself  and  defendant's  agent, 
Mr.  Hyde,  that  the  policy  should  provide  for  ^,500  con- 
current insurance.  The  most  that  can  be  claimed  for 
Mr.  Wright's  testimony  is  that  he  informed  the  com- 
pany's agent  of  the  intention  of  his  firm  to  replenish  the 
stock,  and  afterwards  take  out  additional  insurance,  so 
as  to  make  the  total  amount  of  insurance  on  the  property 
about  ?5,500.  Not  until  the  stock  was  increased  by  new 
purchases  was  it  proposed  to  take  out  other  policies.    The 
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insured  should  have  applied  for  and  obtained  an  indorse- 
ment upon  the  policy  in  suit  for  additional  insurance 
after  the  stock  was  replenished.  The  evidence  of 
Wright,  standing  alone,  falls  far  short  of  establishing  a 
mutual  mistake,  such  as  would  justify  a  court  of  equity 
in  reforming  the  policy.  This  being  true,  it  is  unneces- 
sary to  discuss  the  evidence  on  behalf  of  the  insurer. 

It  is  undisputed  that  the  company  had  no  notice  of  the 
additional  insurance.  The  statement  of  Mr.  Wright  to 
defendant's  agent  when  the  risk  was  solicited,  that  the 
former  intended  to  take  out  additional  insurance  on  the 
property,  is  not  notice  that  the  insured  had  procured 
such  additional  insurance.  {Eagle  Fire  Co.  of  New  York 
V.  Globe  Loan  &  Trust  Co.,  U  Neb.,  380.)  The  procuring  of 
the  subsequent  insurance  by  the  insured  on  the  property 
without  the  knowledge  of  the  defendant  or  its  written 
consent  therefor  being  indorsed  on  the  policy  is  in  vio- 
lation of  the  clause  therein  forbidding  additional  insur- 
ance, and  avoids  the  policy.  {German  Ins.  Co.  v.  HeiduJc, 
30  Neb.,  296;  ffuglies  v.  Insurance  Co.  of  North  America,  40 
Neb.,  626.)  From  this  it  follows  that  the  district  court 
eiTed  in  reforming  the  policy,  and  entering  judgment 
thereon.  The  judgment  will,  therefore,  be  reversed  and 
the  cause  remanded  for  further  procedings. 


Keversed  and  remanded. 


Baum  Iron  Company  v.  Union  Savings  Bank. 

Filed  Jawuaby  19, 1897.    No.  6944. 

1.  Verdict:  Imkatebial  Findings.  A  verdict  which  is  responsive  to 
aU  the  issues  made  by  the  pleadings  wiU  not  be  rejected  because 
of  immaterial  findings. 

2. :  Judgment:  Vabiance.  When  a  verdict  Is  sufficient  to  au- 
thorise a  Judgment,  and  there  is  no  substantial  variance  between 
it  and  the  judgment,  the  case  will  not  be  reversed  for  an  infor- 
mality in  the  verdict. 


50    887 
f57    416 
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3.  Replevin:  Conversion:  Damages.  In  replevin,  where  the  property 
has  been  returned  to  the  defendant  for  the  failure  of  the  plaintiff 
to  give  the  statutory  undertaking,  and  the  action  proceeds  as  one 
for  conversion,  the  measure  of  his  damages,  in  case  the  right  of 
property  and  right  cf  possession  are  found  in  his  favor,  is  the  mar- 
ket value  of  the  property,  with  lawful  interest  thereon. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Blair,  J.    Affirmed. 

Kennedy  d  Learned^  for  plaintiff  in  error. 

Frederick  Shepherd^  Hugh  La  Master^  and  McClanahan  d 
HaUigaUy  contra. 

NORVAL,  J. 

A  sinj;le  question  is  presented  for  review,  viz.,  whether 
the  judgment  is  supported  by  the  verdict  of  the  jury. 

The  Union  Savings  Bank  instituted  an  action  of  re- 
plevin against  the  Baum  Iron  Company  to  recover  certain 
personal  property,  of  which  the  petition  alleged  plaintiff 
was  the  owner  and  entitled  to  its  immediate  possession; 
that  the  value  of  the  chattels  was  |2,000;  that  defendant 
wrongfully  detained  them,  to  plaintiff's  damage  in  the 
sum  aforesaid.  The  prayer  was  for  the  return  of  the 
property,  or  its  value  if  not  returned,  and  for  damages  for 
the  wrongful  detention,  and  costs.  The  answer  was  a 
general  denial.  The  property  was  taken  under  the  writ, 
but  the  plaintiff  having  failed  to  give  the  undertaking 
required  by  statute,  the  chattels  were  returned  by  the 
officer  to  the  defendant,  and  the  action  thereafter  pro- 
ceeded as  one  for  damages  only,  under  section  193  of  the 
Code  of  Civil  Procedure,  which  resulted  in  the  following 
verdict  being  returned  by  the  jury: 

"We,  the  jury,  duly  impaneled  and  sworn  to  try  the 
issues  joined  between  the  said  parties,  do  find  for  the  said 
plaintiff,  that  at  the  commencement  of  this  action  the 
plaintiff  was,  and  now  is,  entitled  to  the  possession  of  the 
following  described  articles,  to-wit:  19  iron  pulleys,  6 
wooden  pulleys,  40  feet  of  one  and  one-quarter  inch  shaft- 
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ing,  7  shaft  hangers,  1  sand  paper  machine,  1  grindstone 
and  fixtures,  1  ripsaw  and  stand,  1  buzz  jointer,  1  boring 
machine,  1  trusser,  1  power  windlass,  1  heading  lathe,  1 
wheel  stave  jointer  and  5  saws,  of  the  value  of  |715,  and 
do  assess  his  damage  at  the  sum  of  $1. 

"We  further  find  that  at  the  commencement  of  this 
action  the  defendant  was,  and  now  is,  entitled  to  the 
possession  of  the  remainder  of  said  goods  mentioned  in 
the  writ  of  replevin  in  this  case. 

"Perry  C.  Hough, 

A  motion  for  a  new  trial  was  made  by  the  defendant, 
which  was  overruled  by  the  court  and  judgment  entered 
upon  the  verdict  in  favor  of  the  plaintiff  for  the  sum  of 
f  716,  together  with  costs  of  suit. 

It  is  argued  that  the  verdict  is  wholly  insufficient  to 
authorize  a  judgment  for  plaintiff  for  more  than  f  1  and 
costs,  in  that  it  did  not  pass  upon  the  question  of  owner- 
ship of  the  property,  but  the  right  of  possession  merely, 
and  hence  the  value  of  the  property  was  not  recoverable. 
This  position  is  untenable.  If  the  premises  were  true, 
obviously  the  conclusion  drawn  therefrom  by  counsel 
would  inevitably  follow.  But  the  jury  found  more  than 
the  right  of  possession  of  part  of  the  property  in  plaintiff. 
They  found  generally  for  the  bank,  which  responded  to 
the  issue  made  by  the  pleadings  that  it  was  the  owner  of 
the  chattels;  and  had  the  verdict  contained  no  specific 
finding  upon  the  question  of  possession,  plaintiff  would 
have  been  entitled  to  recover  the  value  of  all  the  prop- 
erty, with  legal  interest.  But  the  jury  having  determined 
that  the  plaintiff  had  the  right  of  possession  of  a  part  of 
the  property  only,  its  recovery  was  limited  to  the  value  of 
such  portion,  and  interest.  The  action  proceeded  to  trial, 
not  for  the  recovery  of  the  property,  but  as  for  conversion, 
to  recover  its  value;  and  it  is  conceded  by  counsel  that 
no  specific  findings  as  to  ownership  and  right  of  posses- 
sion were  necessary.  The  soundness  of  the  proposition 
cannot  be  successfully  assailed.     The  verdict  would  have 
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been  good  had  it  merely  found  generally  for  the  plaintiff, 
and  assessed  the  amount  of  its  recovery.  [Philleo  v.  Mc- 
Donald, 27  Neb,,  142.)  Such  is  the  effect  of  the  verdict  in 
this  case  when  the  immaterial  finding  as  to  the  right  of 
possession  is  eliminated  and  disregarded  as  surplusage. 
If  such  finding  had  been  omitted,  the  verdict  would  nev- 
ertheless have  been  responsive  to  the  issues  to  be  tried; 
and  a  verdict  will  not  be  rejected  because  informal  or  con- 
taining immaterial  findings.  {Degering  v.  Flix^k,  14  Neb., 
448;  State  v.  Deal,  48  Neb.,  817.)  Counsel  for  defendant 
misconstrue  the  force  and  effect  of  the  verdict  returned 
when  they  say  that  it  finds  the  right  of  possession  alone 
in  the  plaintiff  of  a  portion  of  the  property,  and  is  silent 
as  to  ownership.  The  first  finding  of  the  jury  upon  the 
issues  joined  is  "for  the  said  plaintiff."  The  right  of 
property,  as  well  as  the  right  of  possession,  was  involved, 
and  both  of  these  were  determined  in  favor  of  the  bank 
by  the  finding  "for  the  said  plaintiff,"  and  it  was  limited 
only  by  the  special  findings  as  to  right  of  possession. 
The  decisions  cited  by  defendant  below  do  not  sustain 
the  contention  of  its  counsel  that  the  jury  failed  to  pass 
upon  the  ownership  of  the  property,  since  the  verdict  in 
each  of  such  cases  differed  materially  from  the  one  under 
consideration.  Thus,  in  Holt  v.  Van  Eps,  46  N.  W.  Rep. 
[Dak.],  689,  the  verdict  returned  was:  "We,  the  jury,  find 
that  the  plaintiff  is  entitled  to  the  possession  of  the  prop- 
erty, and  find  its  value  to  be|650,  and  assess  his  damages 
to  be  $75;"  and  in  Yick  Kee  v.  Dunbar,  26  Pac.  Rep.  [Ore.], 
275,  the  verdict  read:  "We,  the  jury  in  the  above  entitled 
action,  find  that  the  plaintiff  is  entitled  to  the  possession 
of  the  property  described  in  the  complaint,  and  assess  the 
value  thereof  at  $t,000,  and  that  plaintiff  has  been  dam- 
aged by  the  detention  thereof  $ — ^."  In  neither  of  those 
cases  was  there  a  general  finding  for  the  plaintiff,  but 
merely  an  adjudication  upon  the  question  of  the  right  of 
possession  to  the  property.  The  same  is  true  of  the  other 
rases  cited  by  defendant  below.  Manifestly  a  verdict  like 
either  of  those  above  quoted  would  not  be  suflScient  to 
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warrant  a  judgment  for  the  value  of  the  property,  since 
such  a  recovery  cannot  be  had  upon  a  mere  right  of  pos- 
session. Phipps  V.  TayloTy  16  Pac.  Rep.  [Ore.],  172,  was  re- 
plevin, and  the  verdict  found  the  right  of  possession  of  a 
portion  of  the  property  in  plaintiff  and  the  remainder  in 
the  defendant,  but  was  wholly  silent  as  to  the  question 
of  ownership;  hence  it  is  not  an  authority  for  holding 
that  the  verdict  in  this  case  is  defective  in  substance. 
The  same  observations  apply  to  Child  v.  Child,  13  Wis.,  18, 
and  Appleton  v.  Barrett^  22  Wis.,  568,  in  neither  of  which 
did  the  verdict  determine  the  title  to  the  property.  The 
case  of  Smith  v.  Phelps,  7  Wis.,  211*,  cited  by  defendant 
below  in  this  action,  was  overruled  by  the  same  court  in 
Everit  v.  Wahcorth  County  Bank,  13  Wis.,  469,  in  so  far  as 
it  decided  that  the  verdict  there  under  consideration  was 
insuflficient.  In  the  Everit  case,  which  was  replevin,  the 
verdict  was  sustained  as  sufficient  in  substance,  which 
was  in  this  language:  "The  jury  find  for  the  plaintiff; 
they  find  the  value  of  the  property  in  question  to  be  |600, 
and  assess  its  damages  at  the  sum  of  six  cents."  Strike 
out  of  the  verdict  before  us  the  specific  finding  as  to  pos- 
session, and  it  is  substantially  like  the  one  last  above 
quoted.  Ela  v.  Bankes,  37  Wis.,  89,  was  an  action  to  re- 
cover possession  of  certain  crops,  in  which  the  jury  found 
"for  the  defendant,  and  that  he  was  entitled  to  the  posses- 
sion of  the  property,"  and  also  found  its  value  and  his 
damages  for  its  detention.  It  was  held  that  the  verdict 
was  a  finding  that  the  property  belonged  to  the  defend- 
ant and  disposed  of  all  the  issues  in  the  case.  To  the 
same  effect  are  Hall  v.  Jenness,  6  Kan.,  356;  Cain  v.  Cody, 
29  Pac.  Rep.  [Cal.],  778. 

We  are  constrained  to  hold  that  the  verdict  in  this 
case  determined  the  right  of  property  in  favor  of  plaint- 
iff below,  and  is  responsive  to  every  issue  the  jury 
were  required  to  pass  upon.  The  verdict,  it  is  true, 
is  somewhat  irregular  in  the  matter  of  the  assess- 
ment of  the  amount  of  recovery,  in  that  it  does  not  spe- 
cifically state  the  aggregate  amount  to  which  the  jury 
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deemed  him  entitled,  but  merely  found  the  value  of  the 
property  to  be  $715,  and  assessed  the  amount  of  the  (1:mu- 
ages  at  f  1.  It  is  not  for  these  reasons  fatally  defective. 
The  amount  of  recovery  was  not  left  indefinite,  but  was 
easily  ascertainable  without  going  outside  of  the  verdict, 
by  adding  together  the  value  and  damages  specifically 
determined  by  the  jury.  The  measure  of  plaintiff's  re- 
covery was  the  market  value  of  the  property,  of  which  the 
title  and  right  of  possession  were  found  to  be  in  plaintiff 
below,  with  lawful  interest  thereon  from  the  date  of  the 
unlawful  taking  to  the  first  day  of  the  term  of  court  at 
which  the  trial  was  had.  Interest  was  an  element  of  dam- 
ages, and  the  presumption  must  be  indulged  that  the 
amount  awarded  therefor  is  represented  by  the  fl  as- 
sessed as  damages. 

It  is  argued  that  the  valuation  of  the  property  at  ?715 
cannot  be  regarded  as  equivalent  to  an  assessment  of 
damages  in  that  sum,  and  Black  v.  Wmtersteifiy  6  Neb,, 
224,  is  cited  to  sustain  the  contention.  That  was  re- 
plevin, the  property  being  taken  under  the  writ  and  pos- 
session delivered  to  plaintiff.  The  jury  simply  found  the 
right  of  possession  in  the  defendant  and  assessed  the 
value  of  the  property,  but  omitted  to  assess  his  damages, 
nevertheless  the  court  rendered  judgment  for  the  defend- 
ant for  the  amount  of  the  value  returned  by  the  jury,  less 
|55,  tlie  sum  remitted  by  the  defendant.  In  that  case 
the  ownership  of  the  property  was  not  found  to  be  in  the 
defendant,  but  the  mere  right  of  possession;  henci*  it 
lacks  analogy.  Latu:,  C.  J.,  in  the  opinion,  observed:  "If 
the  jury  had  found  the  right  of  property,  as  well  as  the 
right  of  possession,  in  the  defendant,  then  the  true  meas- 
ure of  damages  would  have  been  its  fair  market  value.'^ 
The  verdict  herein  supports  the  judgment,  and  the  latter 
is  accordingly 

Affirmed. 
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Filed  January  19, 1897.    No.  6934. 

1.  Taxation:  CoimTiEs:  Excessive  Levy.  Under  the  constitution  a 
county  board  has  no  authority  to  levy  taxes  which  in  the  aggre- 
gate exceed  $1.50  per  $100  valuation,  unless  authorized  so  to  do  by 
the  vote  of  the  electors  of  the  county,  except  for  the  payment  of 
Indebtedness  existing  at  the  date  of  the  adoption  of  the  consti- 
tution. 


50  3031 

fg8  276| 

50  893 
62  661 


:  :  .    When  taxes  levied  by  the  county  exceed  the 

maximum  rate  fixed  by  the  constitution,  such  portion  of  such 
taxes  as  is  above  the  constitutional  limit  was  levied  for  an  "Illegal 
and  unauthorized  purpose"  within  the  meaning  of  section  144  of 
article  1,  chapter  77,  of  the  Compiled  Statutes. 

:   :   Recovery  of  Taxes  Paid  Under  Protest.    Said 


section  has  provided  two  methods  of  recovering  from  a  county  ille- 
gal taxes  paid  under  protest:  First — ^Where  the  tax  is  claimed  to  be 
invalid  for  the  reason  that  the  property  is  not  liable  for  taxation, 
or  has  been  twice  assessed  in  the  same  year  and  the  taxes  paid 
thereon,  the  party  may,  within  thirty  days  after  paying  the  same, 
file  a  verified  claim  with  the  county  board  setting  forth  the 
amount  of  taxes  paid  under  protest,  the  grounds  of  such  protest, 
and  attach  thereto  the  tax  receipt,  and  he  may  appeal  to  the  dis- 
trict court  from  any  adverse  decision.  Second — If  the  tax  paid 
under  protest  was  Imposed  for  any  illegal  or  unauthorized  purpose, 
or  for  any  reason,  other  than  double  assessment  or  that  the  prop- 
erty was  not  subject  to  taxation,  the  tax  is  invalid,  a  suit  at  law 
may  be  maintained  to  recover  the  same. 

Error  from  the  district  court  of  Nemaha  county. 
Tried  below  before  Babcock,  J.    Reversed. 

J.  W.  Deweese  and  J.  8.  Stull,  for  plaintiff  in  error. 

A,  J.  Bitrnham,  contra. 

NORVAL,  J. 

This  action  was  brought  by  the  railroad  company  in 
the  district  court  of  Nemaha  county  to  recover  from  the 
county  f213.12  for  taxes  paid  under  protest,  and  alleped 
to  have  been  illegally  and  unlawfully  levied  in  the  year 
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1892  upon  the  property  of  the  plaintiff.  A  demurrer  to 
the  petition  was  sustained  by  the  court  below,  and  the 
action  dismissed,  which  ruling  is  assigned  for  error. 

From  the  allegations  of  the  petition  it  is  disclosed  that 
the  county  board  of  Nemaha  county  levied  taxes  in  said 
county  for  the  year  1892  for  the  following  amounts:  Gen- 
eral fund,  9  mills;  special  road  fund,  1  mill;  county 
bridge,  4  mills;  county  road,  2  mills;  county  soldiers' 
relief  fund,  i  mill;  total,  16i  mills;  that  no  vote  of  the 
people  had  been  taken  authorizing  any  such  levies;  that 
the  assessed  valuation  of  the  property  of  the  plaintiff  in 
said  county  for  said  year  was  |213,120,  and  the  amount  of 
taxes  imposed  in  excess  of  the  constitutional  and  statu- 
tory limit  was  $213.12,  which  last  mentioned  sum  plaint- 
iff paid  to  the  treasurer  of  Nemaha  county  on  January  27, 
1893,  under  written  protest  at  the  time  duly  made,  and 
on  the  same  day  made  a  demand  in  writing  upon  said 
treasurer  for  the  refunding  to  it  of  the  amount  of  taxes 
thus  paid,  but  that  no  part  of  the  same  has  been  re- 
funded, and  that  on  the  16th  day  of  March,  1893,  the 
county  clerk  of  said  county  notified  plaintiff  that  the 
county  had  decided,  upon  due  consideration,  not  to  re- 
fund the  same. 

The  first  question  to  be  considered  is  whether  the 
county  board  had  any  authority  to  levy  a  tax  of  16^ 
mills  on  the  dollar  valuation  for  county  purposes.  Sec- 
tion 5  of  article  9  of  the  constitution  of  this  state  de- 
clares: "County  authorities  shall  never  assess  taxes  the 
aggregate  of  which  shall  exceed  one  and  a  half  dollars 
per  one  hundred  dollars  valuation,  except  for  the  pay- 
ment of  indebtedness  existing  at  the  adoption  of  this  con- 
constitution,  unless  authorized  by  a  vote  of  the  people  of 
the  county."  The  foregoing  provision  is  clear  and  unam- 
biguous. The  maximum  rate  of  taxes  which  county 
boards  can  impose  in  any  one  year  is  by  it  fixed  at  "one 
and  a  half  dollars  per  one  hundred  dollars  valuation,'^ 
unless  a  greater  rate  is  authorized  by  a  vote  of  the 
county,  except  for  the  payment  of*  a  valid  indebtedness 
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existing  when  the  constitution  was  adopted.  This  is  a 
limitation  upon  the  power  of  the  legislature,  and  it  can- 
not authorize  a  levy  of  taxes  in  excess  of  the  maximum 
rate  named  in  the  constitution.  {In  re  House  Roll  28Jfy  31 
Neb.,  505;  State  v.  WeiVy  33  Neb.,  35;  Young  v.  LtarWy  43 
Neb.,  812.)  No  portion  of  this  16i-mill  levy  having  been 
made  to  pay  any  indebtedness  of  the  county  which  ex- 
isted when  the  constitution  was  adopted,  and  it  being 
specifically  alleged  that  no  vote  of  the  electors  of  the 
county  had  ever  been  taken  to  authorize  such  levy,  the 
taxes  exceeding  the  constitutional  limit  levied  and  as- 
sessed upon  plaintiff's  property  were  illegal  and  void. 

It  is  insisted  that  the  court  below  had  no  original  ju- 
risdiction of  the  action,  but  that  the  remedy  of  plaintiff 
was  to  have  presented  its  claim  to  the  county  board,  and 
if  the  same  was  rejected,  appeal  from  the  decision  to  the 
district  court.  The  determination  of  this  question  in- 
volves a  consideration  and  construction  of  sections  144 
and  145  of  article  1,  chapter  77,  Compiled  Statutes.  Sec- 
tion 144,  inter  alia^  provides:  "In  every  case  the  person 
or  i>ersons  claiming  any  tax,  or  any  part  thereof,  to  be  for 
auy  reason  invalid,  who  shall  pay  the  same  to  the  county 
treasurer,  tax  collector,  or  other  proper  authority,  may 
proceed  in  the  following  manner,  viz.:  First — ^If  such 
person  claim  the  tax,  or  any  part  thereof,  to  be  invalid 
for  the  reason  that  the  property  upon  which  it  was  levied 
was  not  liable  to  taxation,  or  that  said  property  has  been 
twice  assessed  in  the  same  year  and  taxes  paid  thereon, 
he  may  pay  such  taxes  under  protest  to  the  tax  collector, 
county  treasurer,  or  other  proper  authority,  and  it  shall 
be  the  duty  of  the  collector,  treasurer,  or  other  proper 
authority  receiving  such  taxes,  to  give  a  receipt  therefor, 
stating  thereon  that  they  were  paid  under  protest,  and 
the  grounds  of  such  protest,  whether  not  taxable,  or 
tAvice  assessed,  and  taxes  paid  thereon.  ♦  ♦  • 
Within  thirty  days  after  paying  such  taxes,  the  person 
paying  them  shall  file  a  statement  in  writing,  duly  veri- 
fied, with  the  county  board,  setting  forth  the  amount  of 
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taxes  paid  under  protest,  the  grounds  of  said  protest,  and 
shall  attach  thereto  the  receipt  taken  for  said  taxes. 
Whereupon  at  the  first  meeting  of  the  county  board 
thereafter,  they  shall  enquire  into  the  matter,  and  if  they 
shall  find  either  that  the  property  upon  which  such  taxes 
were  levied,  was  not  liable  to  taxation,  or  that  it  had 
been  twice  assessed  in  the  same  year,  and  taxes  paid 
thereon,  they  shall  issue  an  order  to  the  county  treasurer 
to  refund  said  taxes,  stating  therein  what  sum  shall  be 
refunded,  and  if  they  shall  find  that  the  grounds  of  such 
protest  are  not  true,  they  shall  issue  an  order  to  the 
county  treasurer  to  dispose  of  said  money  in  the  same 
manner  as  though  it  had  not  been  paid  under  protest. 
Appeals  may  be  taken  from  such  decisions  in  the  same 
manner  and  within  the  times  set  forth  in  sections  37  and 
38,  chapter  18,  of  the  Compiled  Statutes  of  Nebraska; 
and  if  such  an  appeal  be  taken,  the  treasurer  shall  retain 
such  taxes  until  the  case  is  finally  determined.  Pro- 
vided, That  he  shall  in  all  cases  retain  said  money  until 
the  time  for  an  appeal  shall  have  elapsed.  ♦  ♦  ♦ 
Second — If  such  person  claim  the  tax,  or  any  part 
thereof,  to  be  invalid  for  the  reason  that  it  was  levied  or 
assessed  for  an  illegal  or  unauthorized  purpose,  or  for 
any  other  reason,  except  as  hereinbefore  set  foith,  when 
he  shall  have  paid  the  same  to  the  treasurer,  tax  col- 
lector, or  other  proper  authority,  in  all  respects  as  though 
the  same  was  legal  and  valid,  he  may,  at  any  time,  within 
thirty  days  after  such  payment,  demand  the  same,  in 
writing,  from  the  treasurer  of  the  state,  of  the  county, 
city,  village,  township,  district  or  otber  subdivision  for 
the  benefit,  or  under  the  authority,  or  by  the  request  of 
which  the  same  was  levied,  and  if  the  same  shall  not  be 
refunded  within  ninety  days  thereafter,  may  sue  such 
county,  city,  village,  township,  district,  or  other  subdi- 
vision, for  the  amount  so  demanded,  and  if  upon  the  trial 
it  shall  be  determined  that  such  tax,  or  any  part  thereof, 
was  levied  or  assessed  for  an  illegal  or  unauthorized  pur- 
pose, or  was  for  any  reason  invalid,  judgment  shall  be 
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rendered  therefor,  with  interest,  and  the  same  shall  be 
collected  as  in  other  cases." 

It  is  verj'  evident  that  the  legislature  has,  by  the 
foregoing  section,  provided  two  separate  and  distinct 
modes  of  procedure  to  obtain  illegal  taxes  which  have 
been  paid  under  protest, — one  by  the  presentation  of  a 
claim  for  such  taxes,  by  the  person  paying  the  same, 
to  the  county  board  for  audit  and  allowance,  with  the 
right  of  appeal  from  the  decision  provided  for;  and 
the  other  remedy  being  by  suit  at  law  to  recover  such 
taxes.  But  it  will  not  escape  notice  that  the  method 
of  procedure  is  determinable  by  the  ground  or  grounds 
which  render  the  taxes  illegal.  The  first  method  pro- 
vided in  the  section  is  limited  to  taxes  imposed  on  prop- 
erty not  subject  to  taxation,  or  to  taxes  rendered  invalid 
by  the  reason  of  double  assessment  of  the  same  property, 
Tvhile  suit  against  the  county,  city,  or  other  subdivision  is 
authorized  when  the  tax  paid  under  protest  was  imposed 
for  an  illegal  or  unauthorized  purpose,  or  for  any  reason 
other  than  for  double  assessment,  or  that  the  property 
was  exempt  from  taxation,  is  invalid.  The  taxes  in  con- 
troversy in  this  case  exceeded  the  maximum  constitu- 
tional limit;  therefore  they  were  assessed  for  an  illegal 
and  unauthorized  purpose  within  the  meaning  of  said 
section  144,  and  the  remedy  by  suit  was  the  proper  one  to 
pursue. 

In  reaching  this  conclusion  the  provisions  of  section 
145  of  said  chapter  have  not  been  lost  sight  of.  They,  it 
is  true,  authorized  the  treasurer,  when  a  demand  is  made 
upon  him  to  refund  taxes  paid,  as  provided  in  the  second 
method  of  procedure  indicated  in  section  144,  to  transmit 
a  copy  of  such  demand  to  the  authorities  whose  duty  it 
is  to  audit  and  pay  claims  against  the  state,  county,  city, 
etc.,  as  the  case  may  be,  and  they  are  required  to  pass 
upon  the  same  as  upon  any  other  claim.  This  section, 
145,  was  not  enacted  for  the  benefit  of  the  taxpayer,  but 
for  the  public,  to  afford  the  proper  authorities  an  oppor- 
tunity to  pass  upon  and  pay  claims  for  taxes  paid  under 
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protest,  which  were  assessed  for  an  illegal  and  unanthor- 
ized  purpose,  and  thereby  prevent  needless  litigation. 
Said  section  does  not  require  the  person  paying  a  tax 
under  protest  to  file  a  claim  therefor  with  any  board,  for 
audit  and  allowance,  nor  does  the  record  before  us  show 
that  plaintiff  has  done  so  in  the  case  at  bar.  The  only 
averment  in  the  petition  on  the  subject  is  that  the  county 
clerk  notified  the  company  that  the  county  had  decided 
not  to  refund  the  taxes,  but  this  does  not  justify  the  in- 
ference that  the  plaintiff  presented  its  claim  to  the  county 
board  for  allowance,  since  by  section  145  it  was  made  the 
duty  of  the  county  treasurer  to  transmit  to  such  board  a 
copy  of  the  demand  to  refund  the  taxes,  for  allowance  or 
rejection,  which  was  probably  done  in  this  case.  No  pro- 
vision is  made  for  appeal  from  such  action.  Whether 
plaintiff  might  have  presented  its  claim  to  the  coimty 
board  for  allowance  as  a  general  creditor  of  the  county, 
and  after  an  adverse  decision,  appealed  to  the  district 
court,  it  is  unnecessary  to  decide,  as  the  question  does 
not  arise  in  this  case.  Under  the  statute  it  had  the  right 
to  recover  the  taxes  by  suit.  The  court  below  erred  in 
sustaining  the  demurrer  to  the  petition,  and  the  judg- 
ment is  reversed,  and  the  cause  remanded  for  further 
proceedings. 

Eeversed  and  remanded. 


60    398 

i  5?  ^  Edward  Benard,  appellee,  v.  Ira  Thomas  bt  al., 

'"  ''^  appellants. 

Filed  January  19, 1897.    No.  6961. 

Appeal:  Laches:  Dismissal.  An  appeal  to  the  supreme  court  not 
taken  within  six  months  from  the  date  of  the  rendition  of  the 
decree  or  final  order  sought  to  be  reviewed  will  be  dismissed. 

Appeal  from  the  district  court  of  Burt  county.    Heard 
below  before  Ferguson,  J.    Appeal  dismissed, 

Ira  Thomas,  for  appellants. 
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H.  H,  BoweSy  contra. 

NORVAL,  J. 

This  is  an  appeal  from  a  decree  rendered  in  the  court 
below  on  the  17th  day  of  November,  1893,  foreclosing  a 
tax  lien.  The  transcript  was  filed  in  this  court,  and  the 
appeal  docketed,  on  May  18,  1894,  which  was  more  than 
six  months  after  the  rendition  of  the  decree;  hence  this 
court  has  no  jurisdiction  of  the  cause.  {Venjt's  v.  Roushy 
1  Neb.,  113;  (rlore  v.  Hare^  4  Neb.,  131;  SchHifler  v.  Hannaj 
28  Neb.,  601;  Fitzgerald  v.  Braiult,  36  Neb.,  083;  Withnell 
V.  City  of  Oniahay  37  Neb.,  621;  Omaha  Loan  c6  Trust  Co.  v. 
^yeTy  38  Neb.,  891.)     The  appeal  is  accordingly 

Dismissed. 


C5HICAG0,  Burlington  &  Quincy  Railroad  Company     

60    399 

V.  State  of  Nebraska,  ex  rel.  State  Board  of     tso  747 
Transportation. 

Filed  January  19, 1897.    No.  6795. 

Sailroad  Companies:  Right  of  Way:  Elevators:  Board  of  Trans- 
portation: Constitutional  Law.  An  order  of  the  state  board  of 
transportation  under  the  provisions  of  the  act  of  March  31,  1887^ 
entitled  "An  act  to  regulate  railroads  and  prevent  unjust  dis- 
crimination/' etc.,  which  requires  a  railroad  company  to  surrender 
a  portion  of  its  right  of  way  for  an  elevator  site  to  a  person  or 
corporation  engaged  in  the  buying  and  shipping  of  grain,  con- 
templates the  taking  of  property  for  mere  private  use  within  the 
prohibition  of  the  United  States  constitution,  and  is  accordingly 
without  authority  and  void.  {Missouri  P,  R.  Go,  v.  State,  17  Sup. 
Ct.  Rep.,  130,  reversing  same  case,  29  Neb.,  550.) 

Error  from  the  district  court  of  Ouster  county.    Tried 
below  before  Harrison,  J.    Reversed. 

J.  W.  Deweese  and  J.  8.  Kirkpatricky  for  plaintiff  in 
error. 

Sullivan  &  Onfterson  and  J.  R,  Dearth  contra. 
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XORVAL,  J. 

On  the  9th  day  of  February,  1893,  the  state  board  of 
transportation,  on  the  complaint  of  one  Byram  Blair, 
made  and  entered  of  record  an  order  requiring  the  plaint- 
iflE  in  error,  hereafter  called  the  railroad  company,  to 
furnish  him,  the  said  Blair,  the  site  for  the  erection  of  a 
grain  elevator  upon  its  right  of  way  and  sidetracks  in  the 
city  of  Broken  Bow.  On  the  5th  day  of  July,  1893,  said 
board  instituted  this  proceeding  in  the  district  court  of 
Custer  county  for  the  purpose  of  enforcing  the  order 
aforesaid  by  means  of  a  writ  of  mandamus  against  the 
respondent  railroad  company.  A  trial  was  had  in  the 
district  court  upon  issues  joined,  which  resulted  in  a 
finding  and  judgment  in  accordance  with  the  prayer  of 
the  relator,  and  which  has,  by  means  of  the  petition  in 
error  of  the  railroad  company,  been  removed  into  this 
court  for  review. 

Several  questions  are  presented  by  the  record,  although 
the  one  necessarily  decisive  of  the  controversy  is  whether 
railroad  companies  doing  business  as  common  carriers 
within  this  state  are,  by  virtue  of  the  act  of  March  13, 
1887,  entitled  "An  act  to  regulate  railroads  and  prevent 
unjust  discrimination,"  etc.  (Session  Laws,  1887,  p.  541, 
ch.  60),  required  to  furnish  elevator  sites  upon  their 
rights  of  way  for  persons  and  corporations  engaged  in 
the  business  of  buying  and  shipping  grain.  That  ques- 
tion was  in  State  v.  Missouri  P.  R.  Co.y  29  Neb.,  550,  after 
a  careful  consideration  of  the  subject,  resolved  in  the  af- 
firmative. But  a  petition  in  error  prosecuted  by  the  re- 
spondent therein  to  the  supreme  court  of  the  United 
States  resulted  in  the  reversal  of  the  judgment  of  this 
court.  (See  Missouri  P.  R.  Co.  v.  States  17  Sup.  Ct.  Rep., 
130.)  The  court,  in  the  decision  last  cited,  speaking  by 
Mr.  Justice  Gray,  declared  that  the  order  of  the  board  of 
transportation,  similar  in  effect  to  the  one  here  relied 
upon,  contemplated  the  taking  of  the  property  of  the  re- 
spondent without  its  consent,  for  a  mere  private  use,  and 
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was  accordingly  violative  of  article  14,  amendment  to 
the  constitution  of  the  United  States.  To  that  decision 
of  the  court  of  last  resort  in  all  cases  of  alleged  repug- 
nance of  the  laws  of  any  state  to  the  constitution  of  the 
United  States,  it  is  our  duty  to  yield  obedience.  It  fol- 
lows that  the  judgment  complained  of,  which  is  based 
upon  the  decision  of  this  court  in  the. case  above  cited, 
must  be  reversed  and  the  cause  dismissed. 

Reversed. 
Harrison,  J.,  not  sitting. 


60    401! 
(>3      55, 


Thomas  Fickes,  appellee,  v.  Viok  Brothers  et  al., 

appellants, 

Filed  January  19, 1897.    No.  7013. 

Judgn^ent:  Injunction.  In  an  action  to  enjoin  the  enforcement  of  a 
Judgment,  relief  should  not  be  granted  because  of  the  service  of  an 
unauthorized  summons  upon  which  such  judgment  was  rendered, 
in  the  absence  of  a  showing  of  the  existence  of  a  defense  to  the 
cause  of  action  which  formed  the  basis  of  the  judgment  assailed. 

Appeal  from  the  district  court  of  Saunders  county. 
Heard  below  before  Wheeler,  J.    Reversed. 

Stevens  d  Cochran^  for  appellants. 

E.  H.  Wooletfy  contra. 

Kyan,  C. 

This  action  was  brought  in  the  district  court  of  Saun- 
ders county  by  Thomas  Fickes  to  enjoin  the  collection  of 
a  judgment  rendered  against  him  by  a  justice  of  the  peace 
of  Lancaster  county.  It  was  alleged  in  the  i)etition  of 
Mr.  Fickes  that  at  the  time  that  said  judgment  was  ren- 
dered he  was  a  resident  of  Cass  county,  and  that  by 
30 
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reason  of  a  collusive  entry  of  appearance  by  a  co-defi^nd- 
ant,  also  a  resident  of  Cass  county,  the  aforesaid  justice 
of  the  peace  assumed  to  have  jurisdiction,  upon  a  sum- 
mons afterwards  served  in  Cass  county,  to  render  judg- 
ment against  Fickes.  There  was  a  decree  as  prayed, 
and  to  reverse  such  decree  this  appeal  is  prosecuted. 

There  was  a  radical  defect  in  the  petition  of  Mr.  Pickes 
as  to  the  existence  of  a  defense  to  the  cause  of  action 
upon  which  judgment  had  been  rendered  by  the  justice 
of  the  peace  in  Lancaster  county.  There  were  in  the 
petition  the  following  averments:  "Tliat  said  judgment 
was  so  fraudulently  obtained  as  aforesaid  because  this 
plaintiflf  had  a  good  and  valid  defense  against  said  note, 
which  fact  the  Vick  Bros,  well  knew  and  so  fraudulently 
obtained  said  judgment  to  prevent  this  plaintiff  from 
making  said  defense."  There  was  no  reference  to  a  de- 
fense other  than  was  contained  in  the  language  just 
quoted.  In  Ihighcs  v.  Houselj  33  Neb.,  703,  it  was  held 
that  when  a  party  seeks  to  set  aside  a  judgment  against 
him  which  is  regular  on  its  face,  on  the  ground  that  he 
has  a  meritorious  defense,  he  must  plead  the  facts  consti- 
tuting such  alleged  defense.  The  same  rule  was  enforced 
in  Lander  v.  Ah^ahamsoHj  34  Neb.,  553,  and  in  Winters  v. 
Means,  25  Neb.,  241.  In  Janes  v.  Howell,  37  Neb.,  320,  it 
was  held  that  even  where  the  return  of  service  of  sum- 
mons was  shown  to  be  false,  there  must,  to  entitle  to  re- 
lief, be  averments  and  proof  of  the  existence  of  a  meri- 
torious defense.  In  the  case  under  consideration  there 
was  no  defense  alleged  or  found  by  the  court  in  its  special 
findings  of  fact,  neither  was  there  any  evidence  to  justify 
such  a  finding  had  it  been  made.  The  judgment  is  there- 
fore reversed  and  the  cause  is  remanded  for  further  pro- 
ceedings. 

Reversed  and  remanded. 
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T.  A.  Shaw  &  Company  v.  Robinson  &  Stokes  Com- 
pany ET  Ali. 

Filed  January  19, 1897.    No.  6997. 

1.  Corporations:  Insolvency:  Preferrinq  Creditors.  There  Is  no 
inflexible  rule  in  existence  which,  under  all  conditions,  prevents 
an  insolvent  corporation  from  transferring  or  Incumbering  its 
property  in  good  faith  and  for  proper  purposes. 

2. : : .    Whether  or  not  an  insolvent  corporation  has 

made  a  disposition  of  its  property  in  fraud  of  the  rights  of  its 
creditors  cannot  be  determined  as  a  question  of  law,  but,  as  a 
question  of  fact,  must  be  determined  upon  consideration  of  the 
evidence  in  each  particular  case. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ferguson,  J.    Affirmed. 

The  facts  are  stated  by  the  commissioner. 

Duffle  &  Van  Dusen^  for  plaintiflE  in  error: 

The  assignments  made  and  the  attachment  suits  com- 
menced by  the  assignees  and  levied  upon  the  property 
of  the  cpmpany,  followed  by  placing  the  company  in  the 
hands  of  a  receiver  upon  its  own  application,  constituted 
a  general  assignment  for  the  benefit  of  the  creditors.  It 
was  one  transaction  in  the  eyes  of  the  law,  and  the  com- 
pany having  attempted  to  prefer  certain  creditors,  the 
assignment  is  void.  {Burrows  v.  Lehndorffy  8  la.,  96;  Van 
Patten  v.  Burr^  52  la.,  518;  Perry  v.  Holdeu,  22  Pick.  [Mass.], 
269;  Kellogg  v.  Root,  23  Fed.  Kep.,  525;  Berry  v.  Cutis,  42 
Me.,  445;  Doggett  v.  Hennan,  5  McCrary  [U.  S.],  269.) 

The  directors  of  an  insolvent  corporation  are  trustees 
for  the  creditoi-s.  {Bliss  v.  Matteson,  45  N.  Y.,  22;  Butts 
V.  Wood,  37  N.  Y.,  317;  Robinson  v.  Smith,  3  Paige  Ch. 
[N.  Y.],  222;  Aberdeen  R.  Co.  v.  Blnike,  1  McQueen  [Scotch], 
461;  Horbach  v.  Marsh,  37  Neb.,  22;  Bradley  v.  Farwell,  1 
Holmes  [U.  8.],  433.) 

The  directors  of  an  insolvent  corporation  cannot  give 
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preference  to  one  of  its  creditors  over  another.  {Wood  v. 
Dummer^  3  Mason  [U.  S.],  308;  Rome  v.  Merchants  Nat. 
Bank,  46  O.  St.,  493;  Beach  v.  Miller,  130  111.,  162;  Drury 
V.  Cross,  7  Wall.  [U.  S.],  299;  Curran  v.  State^  15  How.  [U. 
S.],  307;  Richards  v.  New  Hampshire  Ins.  Co.,  43  N.  H.,  263; 
HayiDOod  v.  lAncoln  Lumber  Co.,  64  Wis.,  639;  Port  v.  Rtis- 
sell,  36  Ind.,  60;  Lippincott  v.  Shaw  Carriage  Co.,  21  Fed. 
Bep.,  577;  Martin  v.  Zellerbach,  38  Oal.,  300;  Holder  v. 
Lafayette,  B.  &  M.  R.  Co.,  71  111.,  106;  Pyles  v.  Riverside 
Furniture  Co.,  30  W.  Va,,  134;  Lamb  v.  Laughlin,  25  W. 
Va.,  300;  Burr  v.  McDonald,  3  Gratt.  [Va.],  206;  Briggs  v. 
Penniman,  8  Cow.  [N.  Y.],  390;  Carey  v.  Cincinnati  &  C.  R. 
Co.,  5  la,,  357;  Philips  v.  Whickham,  1  Paige  Ch.  [N.  Y.], 
595;  Bank  of  Poughkeepsie  v.  Ibbotsen,  24  Wend.  [N.  Y.], 
478;  Moqre  v.  Whitcomb,  48  Mo.,  543;  State  Savings  Ass^n 
V.  Kellogg,  52  Mo.,  588.) 

The  fact  that  the  company  is  an  Iowa  corporation  gives 
it  no  additional  right  to  prefer  creditors.  {Ouillander  v. 
Howell,  35  N.  Y.,  657;  Deldhaye  v.  Heitkemper,  16  Neb., 
475;  Ford  v.  Plankinton  Bank,  58  N.  W.  Rep.  [Wis.],  766; 
Conover  v.  Hull,  10  Wash.,  673;  Orr  v.  Thompson,  35  S.  W. 
Rep.  [Tex.],  473;  Lyons  v.  Perry,  27  S.  W.  Rep.  [Tex.], 
100.) 

References  as  to  rights  which  plaintiff  in  error  ac- 
quired by  garnishment:  Brooks  v.  Gr cathead,  1  J.  &  W. 
[Eng.],  176;  Angel  v.  Smith,  9  Ves.  [Eng.],  335;  Vermont 
d  C.  R.  Co.  V.  Vermmt  Central  R.  Co.,  46  Vt.,  798;  Riggs  v. 
Whitney,  15  Abb.  Pr.  [N.  Y.],  390;  In  re  Day,  34  Wis.,  643; 
Brown  v.  Ranch,  1  Wash.,  497;  Moore  v.  Mercer  Wire  Co., 
15  Atl.  Rep.  [N.  J.],  737;  Reed  v.  Richmond  d  A.  R.  Co.,  4 
S.  E.  Rep.  [Va.],  587;  Lyman  v.  Central  V.  R.  Co.,  10  Atl. 
Rep.  [Vt.],  346;  Jones  v.  Browse,  9  S.  E.  Rep.  [W.  Va.], 
873;  Melendy  r.  Barbour,  78  Va.,  544;  Conwell  v.  Lowrance, 
26  Pac.  Rep.  [Kan,],  462;  Webster  v.  Lawrence,  47  Hun  [S. 
Y.],  565;  Adams  v.  Woods,  8  Cal.,  153,  9  Gal.,  24;  Meara  v. 
Holbrook,  20  O.  St.,  143;  Hawkhis  v.  Gathercole,  1  Drew. 
[Eng.],  17;  Randfield  v.  Randfield,  4  Drew.  [Eng.],  314; 
Adams  v.  Hackett,  7  Cal.,  187. 


Vol.  50]  JANUARY  TERM,  1897.  405 


Shaw  y.  Robinson. 


Win  field  8.  Stra%imy  appearing  by  permission  of  the 
court  and  courtesy  of  counsel  in  the  case,  argued  the  fol- 
lowing propositions: 

An  insolvent  corporation  cannot  prefer  a  creditor  or 
creditors.  Such  a  preference  by  an  insolvent  corpora- 
tion is  a  use  of  its  property  for  a  purpose  other  than  "to 
accomplish  the  legitimate  object  of  its  creation."  (Com- 
piled Statutes,  ch.  16,  sec.  55,  ch.  15,  sec.  1;  Ordham  v. 
La  Crosse  £  M.  R.  Co.,  102  U.  S.,  148;  Head  v.  Providence 
Ins.  Co.y  2  Cranch  [U.  S.],  169;  Lyons  v.  Perry  Stove  Co., 
86  Tex.,  143;  Orr  v.  Thompson,  35  S.  W.  Rep.  [Tex.],  473; 
Thomas  v.  West  Jersey  R.  Co.,  101  U.  S,,  81;  Richie  v.  Ash- 
hury  Iron  Co.,  L.  R.,  7  H.  L.  [Eng.],  633;  Sutton  Mfg.  Co.  v. 
Hutchinson,  63  Fed.  Rep.,  496.) 

The  property,  when  the  corporation  is  actually  insolv- 
ent, is  a  trust  fund  to  which  all  creditors  have  a  right  to 
resort  for  the  payment  of  the  claims  ratably.  (State  v. 
Commercial  State  Bank,  28  Neb.,  677;  Ingwersen  v.  Edge- 
combe, 42  Neb.,  744;  Sutton  Mfg.  Co.  v.  Hutchinson,  63  Fed. 
Rep.,  496;  Bosicorth  v.  Jacksonville  Nat.  Bank,  64  Fed.  Rep., 
621;  Tillson  v.  Douming,  45  Neb.,  549;  Upton  v.  Tribihock, 
91  U.  S.,  47;  Conover  v.  Hull,  10  Wash.,  673;  Ford  v.  Plank- 
inton  Bank,  87  Wis.,  363;  Ballin  v.  Merchants  Exchange 
Bank,  61  N.  W.  Rep.  [Wis.],  1118.) 

It  is  not  the  policy  of  the  law  to  extend  the  privileges 
of  corporate  bodies  beyond  the  express  powers  granted 
them  by  the  legislature. 

Abbott,  Sellech  d  Lane,  amid  curiw: 

An  insolvent  corporation  that  has  ceased  to  be  a  going 
concern  has  no  power,  in  the  distribution  of  its  assets,  to 
prefer  one  or  more  of  its  creditors  to  the  exclusion  of 
others.  The  relation  of  the  directors  toward  the  property 
and  assets  of  the  insolvent  corporation  is  that  of  trustees 
for  all  the  creditors.  {Adams  v.  Deyette,  59  N.  W.  Rep. 
[S.  Dak.],  215;  Atwater  v.  American  Exchange  Bank,  38  N. 
E.  Rep.  [111.],  1019;  Marr  v.  Bank  of  West  Tennessee,  4  Cold. 
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[Tenn.],  471;  Sivyer  v.  Hoag,  17  Wall.  [U.  S.],  620;  Sanger 
r.  Upton,  91  U.  S.,  60;  Adler  v.  Milwaukee  Patent  Brick  Mfg. 
Co.,  13  Wis.,  63;  Messersmith  v.  Sharon  Savings  Banky  96 
Pa.  St.,  443;  Consolidated  Tank  Line  Co.  v.  Kansas  City 
Varnish  Co.,  45  Fed.  Rep.,  7;  Turnhull  r.  Prentis  Lumber 
Co.,  21  N.  W.  Kep.  [Mich.],  379;  Hastings  v.  Drew,  76  N.  Y., 
9;  Tompson  v.  Huron  Lumher  Co.,  30  Pac.  Rep.  [Wash.], 
741;  Holbrook  v.  Peters,  8  Waah.,  344;  Harrigan  v.  QiMLjfj 
26  S.  W.  Rep.  [Tex.],  512.) 

Montgomery  &  Hall,  for  defendants  in  error: 

A  private  corporation,  in  failing  circumstances,  may 
prefer  certain  creditors.  (La  Ch'ange  Butter-Tuh  Co.  v.  Nat. 
Bank  of  Commerce,  26  S.*W.  Rep.  [Mo.],  710;  Roseboom  v. 
Whittaker,  132  111.,  81;  Moon  Bros.  v.  Waxahachie  Orain  d 
Improvement  Co.,  35  S.  W.  Rep.  [Tex.],  337;  Ballin  v.  Mer- 
chants Exchange  Bank,  61  N.  W.  Rep.  [Wis.],  1118;  Bu- 
chanan  i\  Barnes,  34  S.  W.  Rep.  [Tenn.],  425;  Buell  v.  Buck- 
ingham,  16  la.,  284;  Hallam  v.  Indianola  Hotel  Co.,  56  la., 
178;  Garrett  v  Burlington  Ploxo  Co.,  70  la.,  697;  Warfield  v. 
Marshall  County  Canning  Co.,  72  la.,  666;  Rollins  v.  Shaver 
Wagon  &  Carriage  Co.,  80  la.,  380;  Gould  v.  Little  Rock,  Jf. 
R.  d  T.  R.  Co.,  52  Fed.  Rep.,  680;  Allis  v.  Jones,  45  Fed. 
Rep.,  148;  Britton  v.  Boyer,  27  Neb.,  522;  Davis  v.  Scott,  27 
Neb.,  642;  Brown  v.  Furniture  Co.,  58  Fed.  Rep.,  286;  Fogg 
V.  Blair,  133  U.  S.,  534;  Smith  v.  McGi^oarty,  136  U.  S.,  237; 
Hollins  V.  Brierfield  Coal  &  Iron  Co.,  150  U.  S.,  371;  Lininr 
gev  V.  Raymond,  12  Neb.,  l%',Deitrich  v.  Hutchinson,  20  Neb., 
52;  Duncomb  v.  New  York  H.  &  N.  R.  Co.,  84  N.  Y.,  190; 
Coats  V.  Dmnell,  94  N.  Y.,  168;  Dahney  v.  Bank  of  South 
Carolhia,  3  S.  Car.,  156;  Stratton  v.  Allen,  16  N.  J.  Eq.,  229; 
Wilkinson  v.  Bauerle,  41  N.  J.  Eq.,  635;  Covert  v.  Rogers,  38 
Mich.,  363;  Bank  of  Montreal  v.  Potts,  51  N.  W.  Rep. 
[Mich.],  512;  State  v.  Bank  of  Maryland,  6  Gill  &  J.  [Md.], 
205;  Catlin  v.  Eagle  Bank,  6  Conn.,  233;  Smith  v.  Skeary, 
47  Conn.,  47;  Foster  v.  Mullafiphy  Planing  Mill  Co.,  92  Mo., 
71);  Alberger  v.  National  Bank  of  Comtnerce,  27  S.  W.  Rep. 
[yVo.],  657;   Meyer  v.  American  Chair  Co.,  32  S.  W.  Rep. 
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[Mo.],  300;  Dancfiv.  United  States  Bank,  5  W.  &  S.  [Pa.], 
245;  Ashhursfs  Appeal,  60  Pa.  St.,  314;  Ringo  v.  Bisco,  13 
Ark.,  563;  Wortlien  v.  OHffith,  28  S.  W.  Rep.  [Ark.],  286; 
Planter's  Bank  v.  Whittle,  78  Va.,  737;  Warner  v.  Mower,  11 
Vt.,  390;  Arthur  v.  Commereial  d  B.  Bank,  17  Miss.,  430; 
Painter  V.  Hutchinson,  11  So.  Rep.  [Miss.],  789;  O^Bear  Jew- 
elry  Co.  v.  Volfer,  17  So.  Rep.  [Ala.],  525;  Hospes  v.  North- 
western Mfg.  Co,,  50  N.  W.  Rep.  [Minn.],  1117;  Reichwald 
V.  Hotel  Co,,  106  111.,  439;  Illinois  Steel  Go.  v.  O'Donnell,  41 
N.  E.  Rep.  [111.],  185;  Blair  v.  Illinois  Steel  Co.,  42  N.  E. 
Rep.  [111.],  895.) 

Charles  B.  Keller,  also  for  defendants  in  error: 

A  receiver  cannot  be  garnished.  {Field  v.  Jones,  11  Ga., 
413;  Columbia  Book  Co.  v.  De  Oolyer,  115  Mass.,  67;  Rich- 
ards V.  People,  81  111.,  551;  Taylor  v.  Gillelan,  23  Tex.,  508; 
Blake  Crusher  Co.  v..  Totvn  of  New  Haven,  46  Gonn.,  472; 
Atlas  Bank  v.  Nahant  Bank,  23  Pick.  [Mass.],  480;  Hubbard 
V.  Hamilton  Bank,  7  Met.  [Mass.],  346;  McGowan  v.  Myers, 
66  la.,  103;  Noe  v.  aibson,  7  Paige  Ch.  [N.  Y.],  513;  Hills 
V.  Parker,  111  Mass.,  508;  Northfield  Knife  Co.  v.  Sharpleigh, 
24  Neb.,  635;  Rogers  v.  Coming,  44  Barb.  [N.  Y.],  229.) 

The  overwhelming  array  of  decisions  supports  the  right 
of  an  insolvent  corporation  to  prefer  one  or  more  creditors 
to  the  exclusion  of  others.  {Pondville  Co.  v.  Clark,  25 
Conn.,  97;  New  Haven  Savings  Bank  v.  Bates,  8  Conn.,  505; 
Hopson  V.  JEtna  Axle  d  S.  Co.,  50  Conn.,  597;  Southern 
White  Lead  Co.  v.  Haas,  73  la.,  404;  Warren  v.  First  Nat. 
Bank,  149  111.,  10;  Ragland  v.  McFall,  27  N.  E.  Rep.  [111.], 
75;  Glover  v.  Lee,  140  111.,  102;  Peterson  v.  Brabrook  Tq^ilor- 
ing  Co.,  37  N.  E.  Rep.  [111.],  42;  Brabrook  v.  Belden  Bros., 
40  111.  App.,  326;  Warren  v.  First  Nat.  Bank,  38  N.  E.  Rep. 
[Ill.]j  122;  Beach  v.  Miller,  22  N.  E.  Rep.  [111.],  464;  Mul- 
lanphy  Bank  v.  Schott,  26  N.  E.  Rep.  [111.],  640;  Atwater  v. 
American  Exchange  Bank,  38  N.  E.  Rep.  [111.],  1017;  Paul- 
ding V.  Chrome  Steel  Co.,  94  N.  Y.,  334;  Tamon  v.  Hart,  119 
N.  Y.,  101;  Town  v.  Bank  of  River  Raisin,  2  Doug.  [Mich.], 
530;   Vail  v.  Jameson,  7  Atl.  Rep.  [N.  J.],  520;   Bergen  v. 
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Porpoise  Fishing  Co.j  8  Atl.  Rep.  [N.  Jj,  23;  Btirr  v.  Mc- 
Donald, 3  Grat.  [Va.],  216;  Pyles  v.  Riverside  Furniture  Co.y 
2  S.  E.  Rep.  [W.  Va.],  909;  Hulings  v.  Rulings  Lumba^  Co., 
18  S.  E.  Rep.  [W.  Va.],  620;  Union  Bank  v.  Ellicotty  6  Gill 
&  J.  [Md.],  363;  Ex  parte  Conway,  4  Ark.,  303;  Whittccll  v. 
Wareur,  20  Vt.,  425;  Sargent  v.  Webster,  13  Met.  [Mass.], 
497;  Pond  v.  Framingham  &  T.  R.  Co,,  130  Mass.,  194; 
Hospes  V.  Northwestern  Mfg.  Co.,  48  Minn.,  174;  Weilil  i\ 
Atlanta  Furniture  Co.,  15  S.  E.  Rep.  [Ga.],  282;  Ardesco  Oil 
Co.  V.  North  American  Oil  &  Mfg.  Co.,  66  Pa.  St.,  375; 
United  States  v.  Bank  of  United  States,  8  Rob.  [La.],  262; 
Bank  of  United  States  v.  Ruth,  4  B.  Mon.  [Ky.],  429;  Gibson 
V.  Goldthwait,  7  Ala.,  281;  Corey  v.  Wadsworth,  11  So.  Rep* 
[Ala,],  350;  Goodyear  Rubber  Co.  v.  Scott,  il  So.  Rep. 
[Ala*],  370;  Globe  hxm  Roofing  Co.  v.  Thatcher,  6  So.  Rep. 
[Ala.],  367;  Henderson  v.  Indiana  Trust  Co.,  40  N.  E.  Rep. 
[Ind.],  516;  DeCamp  v.  Alward,  52  Ind.,  468;  Schufeldt  i\ 
Smith,  31  S.  W.  Rep.  [Mo.],  1039;  City  of  St.  Louis  v.  Alex- 
ander, 23  Mo.,  524;  Kitchen  v.  St.  Louis,  K.  C.  <£  N.  R.  Co., 
69  Mo.,  259;  Roan  v.  Winn,  93  Mo.,  503;  Williams  v.  Jonts, 
23  Mo.  App.,  132;  Slavens  v.  Cook  Drug  Co.,  30  S.  W.  Rep. 
[Mo.],  1025;  Hills  v.  Stockwell  &  D.  Furniture  Co.,  23  Fed. 
Rep.,  432;  Lippencott  v.  Shaw  Carriage  Co.,  25  Fed.  Rep., 
577;  Milroy  v.  Eage,  30  Fed.  Rep.,  544;  White  v.  Fetlts,  30 
Fed.  Rep.,  864;  SanfordFork  Co.  v.  Howe,  Brown  &  Co.,  157 
U.  S.,  312;  Graham  v.  La  Crosse  &  M.  R.  Co.,  102  U .  S.,  148; 
Wabash,  St.  L.  d  P.  R.  Co.  v.  Ham,  114  U.  S.,  587;  Hawkins 
V.  Glenn,  131  U.  S.,  319.) 

Mahoney,  Minahan  &  Smyth,  also  for  defendants  in  error. 

W.  W.  Morsman,  Harwood,  Ames  <&  Pettis,  Capps  d  Ste- 
vens, John  A.  Casto,  and  J.  B.  Cessna,  filed  printed  argu- 
ments in  favor  of  the  points  urged  on  behalf  of  defend- 
ants in  error. 

Ryan,  0. 

In  the  district  court  of  Douglas  county  the  Robinson  & 
Stokes  Company,  a  corporation,  petitioned  for  and  ob- 
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tallied  a  receiver.  In  the  petition,  which  was  filed  on  the 
16th  day  of  November,  1892,  it  was  alleged  that  the  de- 
fendants, the  Commercial  National  Bank,  Anastatia  Bur- 
nette,  and  the  National  Bank  of  Commerce  had  each  pro- 
cured to  be  levied  attachments  upon  the  wares  and  mer- 
chandise of  the  plaintiff,  and  that,  to  prevent  irreparable 
loss  by  reason  of  certain  facts  pleaded,  it  was  necessary 
that  the  plaintiff's  factory,  wherein  its  goods  and  wares 
were  situated,  should  be  kept  in  operation.  The  receiver 
was  appointed,  as  prayed,  to  operate  said  factory  and 
collect  outstanding  debts  due  the  plaintiff.  From  the 
proceeds  of  the  sales  of  merchandise  it  seems  that  the 
claims  of  the  defendants  above  named  were  fully  paid. 
The  Commercial  National  Bank,  one  of  these  defendants, 
had  in  its  possession  book  accounts  and  bills  receivable 
of  the  plaintiff  as  collateral  security  to  its  claim,  and  it 
is  in  respect  to  the  proper  distribution  of  the  proceeds 
of  these  that  this  controversy  exists  between  the  inter- 
venors,  May  Bros,  on  one  hand  and  T.  A.  Shaw  &  Co.  on 
the  other.  By  its  petition  of  intervention  the  firm  of 
May  Bros,  founded  its  claim  upon  the  following  written 
agreement: 

"Omaha,  November  15,  1892. 
"Whereas,  we  are  indebted  to  May  Bros.,  of  Fremont, 
Nebraska,  in  the  sum  of  $5,000;  and  whereas,  we  have 
assij»:ued  all  our  book  accounts  and  bills  receivable  to 
the  Commercial  National  Bank  of  Omaha,  Nebraska,  as 
collateral  security  for  our  indebtedness  to  said  bank  (ex- 
cepting thirteen  hundred  dollars  assigned  to  First  Na- 
tional Bank,  Marshalltown,  Iowa);  and  whereas,  we  have 
also  assigned  said  book  accounts  and  bills  receivable  as 
aforesaid  to  Mrs.  Anastatia  Burnette  as  collateral  se- 
curity to  secure  the  sum  of  about  $11,500,  subject  to  that 
of  the  bank  as  aforesaid;  and  whereas,  we  have  further 
assigned  said  book  accounts  and  bills  receivable  as  afore- 
said to  the  National  Bank  of  Commerce  to  secure  the  sum 
of  about  $(),000,  subject  to  the  aforesaid  assignments: 
Now,  therefore,  we  hereby  assign  all  our  right,  title,  and 
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interest  in  and  to  said  book  accounts  and  bills  receivable 
to  said  May  Bros.,  of  Fremont,  Nebraska,  as  collateral 
security  for  said  indebtedness  of  $5,000,  subject,  however, 
to  the  rights  of  each  and  all  of  the  aforesaid  assignees, 
as  hereinbefore  specified.'^ 

The  right  of  the  firm  of  T.  A.  Shaw  &  Co.  to  the  amount 
in  controversy  was,  in  its  petition  of  intervention,  predi- 
cated upon  averments  that  on  November  18,  1892,  said 
firm  had  brought  its  action  in  the  district  court  of  Doug- 
las county  against  the  Robinson  &  Stokes  Company,  and 
had  on  the  same  day  caused  to  be  garnished  the  Commer- 
cial National  Bank.  On  motion  of  May  Bros,  the  amount 
in  controversy  was  ordered  paid  to  May  Bros.,  and  it  is 
for  a  review  of  this  order  that  T.  A.  Shaw  &  Co.  have 
prosecuted  error  proceedings  to  this  court. 

It  appears  from  the  evidence  that  after  nightfall  of 
November  15, 1892,  there  were  present  in  the  law  office  of 
Montgomery,  Charlton  &  Hall  the  president,  the  secre- 
tary, and  the  attorney  of  the  Robinson  &  Stokes  Com- 
pany and  certain  attorneys  representing  the  defendants 
named  in  the  petition  for  a  receiver,  and  that  there  was 
at  said  time  and  place  adopted  by  the  Robinson  &  Stokes 
Company  this  resolution:  "Whereas  this  company  is  in- 
debted to  the  Com.  Nat.  Bank,  of  Omaha,  Nebraska,  in 
the  sum  of  $40,000;  and  whereas  said  bank  is  demanding 
security  for  the  payment  of  said  indebtedness,  now  there- 
fore, be  it  resolved  that  the  Pres.  and  Secy,  of  this  Co., 
on  behalf  of  the  Co.,  be  authorized  to  assign  to  May  Bros., 
Fremont,  Neb.,  all  their  notes,  bills  receivable,  accounts, 
books  of  accounts,  demands  and  claims  of  every  kind 
and  name  owing  to  and  belonging  to  this  Co.,  subject  to 
prior  assignments  as  collateral  for  the  payment  of  the 
indebtedness  of  this  Co.  to  said  May  Bros,  evidenced  by 
a  certain  promissory  note  calling  for  $5,000  in  favor  J. 
T.  Robinson,  R.  E.  Sears,  T.  H.  Burnette,  G.  E.  Stokes.'' 
The  parties  who  are  named  after  the  words  "in  favor" 
seem  to  have  been  concerned  in  the  Robinson  &  Stokes 
Company  as  officers  and  stockholders.     On  September  7, 
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1893,  there  were  the  following  proceedings,  as  shown  by 
the  journal  entry  in  this  case:  "The  above  cause  coming 
on  this  day  to  be  heard  upon  the  exceptions  of  May  Bros., 
intervenors,  to  the  report  of  the  receiver  and  the  excep- 
tions of  Theodore  A.  Shaw  and  others  to  the  report  of 
the  receiver,  and  the  exceptions  of  the  Robinson  &  Stokes 
Company  to  the  report  of  the  receiver,  and,  after  hearing 
the  evidence  and  the  argument  of  counsel,  and  the  court 
being  fully  advised  in  the  premises  overrules  the  excep- 
tions of  Theodore  A.  Shaw  and  others  to  the  report  of  the 
receiver  so  far  as  the  same  pertains  or  relates  to  the 
power  of  a  corporation  to  prefer  a  creditor  and  to  prefer 
the  parties  which  the  said  Robinson  &  Stokes  Company 
did  prefer  in  this  case,  to  which  the  said  Theodore  A. 
Shaw  and  others  except."  Conformably  with  the  above 
ruling  the  receiver  was  directed  to  pay  to  May  Bros,  the 
amount  in  dispute.  In  the  petition  in  error  there  is  as- 
signed the  overruling  of  the  exceptions  above  noted,  but 
we  have  been  unable  to  find  in  the  record  any  exception 
of  the  nature  indicated.  Indeed,  the  report  of  the  re- 
ceiver very  properly  dealt  only  with  what  he  had  done, 
and  how  much  he  held  in  his  hands  subject  to  the  order 
of  the  court.  The  record  therefore  must  be  assumed  to 
have  described  the  contention  of  counsel  for  Shaw  &  Co. 
EB  exceptions  of  the  nature  indicated,  and  the  question 
to  be  determined  is  thus  limited  to  the  power  of  an  in- 
solvent corporation,  under  any  circumstances,  to  prefer 
one  of  its  creditors.  It  would  be  useless  to  attempt  a  re- 
view of  all  the  cases  cited  on  this  proposition,  and  we 
shall  therefore  take  up  the  contentions  of  plaintiff  in 
error  in  the  order  in  which  they  are  presented  by  its  brief 
and  with  reference  to  each  express  our  views  in  a  general 
way. 

It  is  first  contended  that  the  transfer  of  November  15 
by  the  Robinson  &  Stokes  Company  amounted  in  law  to 
a  general  assignment  for  the  benefit  of  creditors.  This 
question  is  not  presented  by  the  order  assailed  by  the 
petition  in  error,  for  this  is  not  an  appeal  from  a  decree 
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which  presents  all  questions  for  trial  de  novoy  but  is  a 
proceeding  in  error  to  review  an  order  affecting  a  substan- 
tial right,  made  in  a  special  proceeding  determined  upon 
an  exception  limited  to  a  certain  matter  which  was  the 
abstract  right  of  an  insolvent  corporation  to  prefer  cer- 
tain creditors. 

It  is  next  urged  that  the  directors  of  an  insolvent  cor- 
poration are  trustees  for  its  creditors;  that  is  to  say,  upon 
the  insolvency  of  a  corporation,  its  directors  become  mere 
trustees  to  hold  its  property  for  the  benefit  of  its  credit- 
ors, for,  as  it  is  argued,  a  corporation's  insolvency  is, 
civilly,  its  death.  If  the  proposition  that  at  the  instant 
a  corporation  becomes  insolvent  it  is  dead  is  conceded, 
there  would  be  no  question  that  it  could  not  afterwards 
transact  business  of  any  kind,  and  plaintiff  in  eri-or  would 
be  entitled  to  the  relief  he  prays,  unless,  perchance,  this 
principle  is  too  far-reaching  in  its  consequences.  Let  us 
suppose  that  the  Robinson  &  Stokes  Company  was  civ- 
illy dead  on  the  15th  of  November,  1892,  and  that  the 
transfer  of  its  assets  which  precluded  the  transaction  of 
business  by  it  was  conclusive  evidence  that  as  a  corpora- 
tion it  had  no  further  existence,  and  what  inevitably  fol- 
lows? In.  the  first  place  it  could  not  have  commenced 
and  maintained  this  action  for  the  appointment  of  a  re- 
ceiver and  the  winding  up  of  its  business  affairs,  for  a 
dead  person  cannot  be  plaintiff  in  an  action  or  civil  pro- 
ceeding. In  the  next  place  the  firm  of  T.  A.  Shaw  &  I'o. 
would  have  no  standing  in  this  case,  for  their  attachment 
action  was.  begun  on  November  16  and  was  prosecuted,  ac- 
cording to  their  own  argument,  against  a  dead  person. 
Other  general  considerations  point  to  the  same  result, 
one  of  which  is  that  a  corporation  may,  in  an  insolvent 
condition,  do  business  for  years  and,  if  the  contention  of 
the  plaintiff  in  error  is  correct,  its  transactions  during 
this  time  be  found  finally  to  be  absolutely  void.  We  are 
now  speaking  of  the  status  of  an  insolvent  corporation 
unaffected  by  statutory  provisions.  Later  we  shall  con- 
hiider  an  argument  based  on  a  statutory  enactment.     The 
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functions  of  such  a  corporation  may  be  suspended,  and 
such  a  suspension  must  inevitably  accompany  its  death; 
but  from  these  predicates  it  does  not  necessarily  result 
that  a  suspension  of  functions  always  implies  death.  As 
to  the  proposition  that  the  directors  of  an  insolvent  cor- 
poration hold  its  property  in  trust  for  its  creditors  the 
same  observation  applies,  for,  in  a  certain  sense,  this  is 
true,  and  yet  it  by  no  means  follows  that  the  law  im- 
presses this  property  with  such  a  trust  as  may  be  en- 
forced only  in  a  court  of  equity.  If  the  funds  of  an  in- 
solvent corporation  are  purely  trust  funds  in  the  hands 
of  its  directors  as  trustees,  it  would  follow  that,  in  any 
action  of  creditors  of  such  corporation  to  subject  said 
funds  to  the  payment  of  their  claims,  the  trustees  should 
be  made  defendants.  Among  all  the  cases  cited  we  have 
observed  none  in  which  the  creditor  of  an  insolvent  cor- 
poration has  proceeded  against  its  directors  on  the  as- 
sumption that  it  should  be  required  that  they  should 
execute  a  trust  with  respect  to  property  of  the  corpora- 
tion in  their  possession.  On  general  principles  this 
would  seem  very  significant.  Plaintiff  in  error,  however, 
argues  that  insolvency  operates  the  dissolution  of  a  cor- 
poration, and,  therefore,  that  the  provisions  of  sections 
62  H  seq.,  chapter  16,  Compiled  Statutes,  countenance  the 
trust  fund  theory  and  authorize  the  very  proceedings, 
which,  as  we  have  just  remarked,  we  have  never  found 
to  have  been  resorted  to.  Section  62,  above  referred  to, 
provides:  "Upon  the  dissolution,  by  the  expiration  of 
the  terms  of  its  charter  or  otherwise,  of  any  corporation 
now  existing  or  hereafter  created,  and  unless  other  per- 
sons be  appointed  by  the  legislature  or  by  some  court  of 
competent  authority,  the  directors  or  managers  of  the 
affairs  of  such  corporation  acting  last  before  the  time  of 
its  dissolution,  by  whatever  name  they  may  be  known  in 
law,  and  the  survivors  of  them,  shall  be  the  trustees  of 
the  creditors  and  stockholders  of  the  corporation  dis- 
solved, and  shall  have  full  power  to  settle  the  affairs  of 
the  same,  collect  and  pay  outstanding  debts  and  divide 
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among  the  stockholders  the  moneys  and  property  that 
shall  remain,  in  proportion  to  the  stock  of  each  stock- 
holder paid  up,  after  the  payment  of  debts  and  neces- 
sary expenses,"  etc.  By  sections  63,  64,  67,  and  68  of 
chapter  16,  Compiled  Statutes,  provisions  are  made  for 
prosecuting  or  enforcing  pending  or  necessary  suits  in 
the  name  of  the  dissolved  corporation  where  found  nec- 
essary. It  is  provided  by  section  65  of  said  chapter  16: 
"The  title  of  all  real  estate  belonging  to  any  such  corpo- 
ration shall,  at  the  time  of  the  dissolution  of  the  same, 
pass  to  the  trustees  of  such  corporation,  who  shall  have 
full  power  and  authority  to  sell  and  dispose  of  any  such 
real  estate,  in  such  manner  and  upon  such  terms  as  may 
be  thought  best  for  the  interest  of  the  creditors  and  stock- 
holders, and,  upon  any  such  sale  to  make  a  good  and  suffi- 
cient title  therefor."  If,  as  contended  by  the  plaintiff  in 
error,  an  insolvent  corporation  is  to  be  deemed  a  dis- 
solved corporation,  it  would  follow  under  the  provisions 
of  the  section  just  quoted  that  the  directors  of  such  in- 
solvent corporation  are  expressly  authorized  to  sell  and 
dispose  of  its  real  property  for  the  interests  of  not  only 
its  creditoi-s  but  of  its  stockholders  as  well.  It  is  not 
usually  necessary  to  provide  with  reference  to  stock- 
holders when  a  corporation  becomes  insolvent,  for  in  that 
event  the  creditors  are  generally  compelled  to  appropri- 
ate all  its  assets.  The  contentions  of  plaintiff  in  error 
then  are:  Fii'st,  that  on  general  principles  the  entire  as- 
sets of  an  insolvent  corporation  constitute  a  trust  fund 
and  cannot  be  disposed  of  for  the  payment  of  its  debts; 
and,  second,  under  the  above  statutory  provisions  that  if 
its  assets  are  real  property  they  may  be  sold  by  the  di- 
rectors and  the  proceeds  of  such  sale  be  paid  over  by 
such  directors,  as  shall  be  thought  best  for  the  interests 
of  the  creditors  and  the  stockholders.  It  seems  to  us  that 
these  are  inconsistent  propositions  and  that  it  is  very 
unreasonable  to  suppose  an  insolvent  corporation  cannot 
transfer  its  personal  property  but  that  the  directors,  as 
trustees,  may  sell  and  dispose  of  its  real  property.     We 
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are  of  the  opinion  that  the  dissolution  contemplated  in 
the  above  statute  is  the.  voluntary  dissolution  provided 
for  by  the  two-thirds  vote  of  the  members  of  the  corpora- 
tion under  section  134,  chapter  16,  Compiled  Statutes,  or 
the  expiration  of  limitation  of  charter,  the  loss  of  mem- 
bership, the  surrender  of  its  franchise  as  a  corporation, 
or  forfeiture  by  non-user  or  misuser  described  in  2  Mora- 
wetz,  Private  Corporations,  p.  1005,  2  Beach,  Private  Cor- 
porations, sees.  780,  782.  The  full  purport  of  what  is 
expressed  or  implied  by  the  statement  that  the  assets  of 
an  insolvent  corporation  are  a  trust  fund  for  the  beneftt 
of  its  creditors  is  expressed  in  the  following  cases: 

In  Hollins  v.  Brierfield  Coal  &  Iron  Oo.y  150  U.  S.,  371,  U 
Sup.  Ct.  Rep.,  127,  Mr.  Justice  Brewer  said:  "The  expres- 
sion often  used  that  the  property  of  a  corporation  consti- 
tutes a  'trust  fund,'  for  its  creditors,  only  means  that 
when  the  corporation  is  insolvent  and  the  court  of  equity 
has  possession  of  its  assets  for  administration,  such  as- 
sets must  be  appropriated  to  the  payment  of  its  debts  be- 
fore any  distribution  to  the  stockholders,  but  as  between 
the  corporation  itself  and  its  debtors,  the  former  does  not 
hold  its  property  in  trust,  or  subject  to  a  lien  in  favor  of 
its  creditors  in  any  other  sense  than  does  an  individual 
debtor." 

In  Fogg  v.  Blair ,  133  U.  S.,  534,  Field,  J.,  said:  "We 
do  not  question  the  general  doctrine  invoked  by  the  ap- 
I)ellant  that  the  property  of  a  railroad  company  is  a  trust 
fund  for  the  payment  of  its  debts,  but  do  not  perceive 
any  place  for  its  application  here.  That  doctrine  only 
means  that  the  property  must  first  be  appropriated  to  the 
payment  of  the  debts  of  the  company  before  any  portion 
of  it  can  be  distributed  to  the  stockholders;  it  does  not 
mean  that  the  property  is  so  affected  by  the  indebtedness 
of  the  company  that  it  cannot  be  sold,  transferred,  or 
mortgaged  to  bona  fide  purchasers  for  a  valuable  consider- 
ation except  subject  to  the  liability  of  being  appropriated 
to  pay  that  indebtedness.  Such  a  doctrine  has  no  ex- 
istence." 
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In  Eospes  v.  Northwestern  Mfg.  £  Car  Co.j  50  N.  W.  Rep. 
[Minn.],  1117,  it  is  haid  by  Mitcbjell,  J.,  speaking  for  the 
whole  court:  "This  trust  fund  doctrine,  commonly  called 
the  ^American  doctrine,'  has  given  rise  to  much  confusion 
of  ideas  as  to  its  real  meaning  and  much  conflict  of  decis- 
ion in  its  application.  To  such  an  extent  has  this  been 
the  case  that  many  have  questioned  the  accuracy  of  the 
phrase,  as  well  as  doubted  the  necessity  or  expediency 
of  inventing  any  such  doctrine.  While  a  convenient 
phrase  to  express  a  certain  general  idea,  it  is  not  sufli- 
<iiently  precise  or  accurate  to  constitute  a  safe  founda- 
tion upon  which  to  build  a  set  of  legal  rules.  The  doc- 
trine was  invented  by  Justice  Story  in  Wood  v,  Dummer,  3 
Mason  [U.  S.],  308,  which  called  for  no  such  Invention, 
the  fact  in  that  case  being,  that  a  bank  divided  up  two- 
thirds  of  its  capital  among  its  stockholders,  without  pro- 
viding funds  sufficient  tb  pay  its  outstanding  bill-holders. 
Upon  old  and  familiar  principles,  this  was  a  fraud  on 
creditors.  Evidently,  all  that  the  eminent  jurist  meant 
by  the  doctrine  was,  that  corporate  property  must  be 
first  appropriated  to  the  payment  of  the  debts  of  the  com- 
pany before  there  can  be  any  distribution  of  it  among 
stockholders — a  proposition  that  is  sound,  upon  the  plain- 
est principles  of  common  honesty.  ♦  ♦  ♦  The  phrase 
that  ^the  capital  of  the  corporation  constitutes  a  trust 
fund  for  the  benefit  of  creditors'  is  misleading.  The  cor- 
porate property  is  not  held  in  trust,  in  any  proper  sense 
of  the  term.  A  trust  implies  two  estates  or  interests — 
one  equitable  and  one  legal — one  person  as  trustee  hold- 
ing the  legal  title,  while  another  as  the  cestui  que  trmt 
has  the  beneficial  interest.  Absolute  control  and  power 
of  disposition  are  inconsistent  with  the  idea  of  a  trust. 
The  capital  of  a  corporation  is  its  property.  It  has  the 
whole  beneficial  interest  in  it,  as  well  as  the  legal  title. 
It  may  use  the  income  and  profits  of  it,  and  sell  and  dis- 
pose of  it,  as  a  natural  person.  It  is  a  trustee  for  its 
creditors  in  the  same  sense,  and  to  the  same  extent  as  a 
natural  person,  but  no  further." 
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In  Wabash,  St  L.  &  P.  R.  Go.  v.  Ham,  114  U.  S.,  587,  it  is 
sai«l:  "The  property  of  a  corporation  is  doubtless  a  trust 
fund  for  the  payment  of  its  debts,  in  the  sense  that  when 
the  corporation  is  lawfully  dissolved  and  all  its  business 
wound  up,  or  w^hen  it  is  insolvent,  all  its  creditors  are 
entitled,  in  equity,  to  have  their  debts  paid  out  of  the 
corporate  property,  before  any  distribution  thereof  among 
the  stockholders.  It  is  also  true,  in  the  case  of  a  corpora- 
tion, as  in  that  of  a  natural  person,  that  any  conveyance 
of  the  property  of  the  debtor,  without  authority  of  law 
and  in  fraud  of  existing  creditors,  is  void  as  against 
them/'  This  court  has  never  had  occasion  to  define  its 
views  of  the  subject  under  discussion,  though  it  has  rec- 
ognized the  existence  of  a  personal  trust  relation  between 
the  officers  of  a  corporation  and  its  creditors. 

In  Oarder  v.  PlatUmouth  Canning  Co.,  36  Neb.,  549,  there 
was  this  holding  as  reflected  in  the  fourth  paragraph  of 
the  syllabus:  "The  relation  of  the  directors  to  stockhold- 
ers of  a  corporation  is  of  a  fiduciary  character  and  their 
contracts  and  dealing  with  respect  to  the  corporate  prop- 
erty will  be  carefully  scrutinized  by  the  courts.  Such 
contracts  are  not,  however,  necessarily  void.  Where  it 
is  clear  that  the  transaction  is  in  good  faith  on  the  part  of 
the  director  and  beneficial  to  the  corporation  which  has, 
with  the  sanction  of  the  stockholders,  received  and  ap- 
propriated the  consideration  without  offering  to  make 
restitution,  it  may  be  upheld  when  assailed  even  in  a 
court  of  equity/^ 

In  Ingwersen  v.  Edgecombe,  42  Neb.,  740,  there  was  again 
involved  the  right  of  an  officer  to  secure  to  himself  a 
preference,  and  Post,  J.,  delivering  the  opinion  of  this 
court  said:  "But  the  view  which  may  be  said  to  rest  upon 
the  soundest  reasons  and  is  sanctioned  by  the  decided 
weight  of  authority  is,  that  when  a  corporation  becomes 
insolvent,  its  property  and  assets  constitute  a  trust  fund 
for  the  benefit  of  its  creditors  and  that  the  directors  and 
officers  in  possession  thereof,  being  trustees  for  all  the 
creditors,  cannot  take  advantage  of  their  position  to  se- 
31 
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cure  a  preference  for  themselves  but  must  share  ratably 
with  other  creditors/'  In  this  last  case  it  was  held  that 
the  relations  of  the  officers  to  the  corporation  were  such 
that  under  the  circumstances  it  amounted  to  securinjx  an 
undue  preference  for  one  officer  with  the  concurrence  of 
another  officer,  to  obtain  security  of  an  indebtedness  due 
to  himself  from  the  corporation.  The  trust  spoken  of  a& 
having  been  violated  was  such  as  is  implied  from  the  re- 
lations and  implied  duties  of  an  officer  of  a  corporation 
toward  his  principal.  This  is  illustrated  by  the  holding 
in  fJorder  i\  Flattsmouth  Cannhuj  Co.,  supra,  that  upon  the 
showing  therein  made  of  fairness  in  every  respect  the 
mortgage  of  property  of  the  corporation  in  favor  of  cer- 
tain of  its  officers  was  valid.  If  what,  in  Ilospes  v.  North- 
western Mffj.  &  Car  Co.,  supra,  was  called  the  "American 
doctrine''  of  trust  funds  had  been  applied,  this  holding 
would  have  been  impossible,  no  matter  how  meritorious 
the  claim  secured. 

It  seems  to  us  that  the  correct  principle  is  enunciated 
in  the  federal  cases  above  cited  and  in  Hospes  i*.  North- 
western Mfg.  c6  Car  Co.,  supra.  A  court  of  equity,  at  the 
instance  of  proper  parties  in  a  proper  proceeding,  can^ 
when  the  corporation  becomes  insolvent,  administer  such 
relief  as  the  circumstances  of  each  case  may  demand. 
The  insolvency  of  the  corporation,  when  it  gave  a  prefer- 
ence, would  in  such  a  proceeding  be  a  proi>er  matter  for 
consideration.  If  the  corporation  has  fraudulently  con- 
veyed or  incumbered  its  property,  such  property  may  be 
followed  and  subjected  to  the  payment  of  the  debts  of 
the  corporation.  If  the  corporation  has  disposed  of  its 
property  under  unusual  conditions,  that  fact  is  a  circum- 
stance properly  to  be  taken  into  account.  The  effects 
of  these  circumstances  are  not  properly  determinable  as 
matters  of  law,  and  we  think  it  is  from  the  failure  to  bear 
this  in  mind  that  plaintiff  in  error  asks  this  court  inflexi- 
bly to  enforce  the  rule  that  an  insolvent  corporation  can- 
not, in  any  case,  prefer  one  of  its  creditors.  In  each  case 
as  it  arises  the  question  must  be  whether  or  not  there  has 
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been  a  disposition  of  the  property  of  the  corporation  for 
the  purpose  of  making  a  fraudulent  preference  or  for 
other  illegal  purposes.  As  against  a  corporation  in  the 
class  of  actions  of  which  we  are  now  speaking,  creditors 
have  the  same  remedies  and  none  other  than  against  an 
individual  debtor.  The  inferences  to  be  deduced  from 
the  proofs  are  inferences  of  fact  and  not  of  law.  It  may 
be  that  the  inference  is  unavoidable;  it  is  none  the  less  an 
inference  of  fact.  Section  20,  chapter  32,  Compileil  Stat- 
utes, provides  that,  "The  question  of  fraudulent  intent  in 
all  cases  arising  under  the  provisions  of  this  chapter  shall 
be  deemed  a  question  of  fact  and  not  of  law,"  etc.  The 
right  of  a  debtor  in  good  faith  to  prefer  bona  fide  credit- 
ors has  been  repeatedly  recognized  by  this  court.  (L/nm- 
ger  i\  Raymond^  12  Neb.,  19;  Grimes  v.  Farringtou,  19  Neb., 
48;  Nelson  v.  Gcirey,  15  Neb.,  531;  Bierhower  v.  Polk,  17 
Neb.,  268;  CosteUo  r.  Chanibeflain,  36  Neb.,  15;  Kilpatrick- 
Koch  Dry  Goods  Co.  v.  McPheely,  37  Neb.,  800;  Jones  v. 
Laree,  37  Neb.,  816;  Fancell  v.  Wright,  38  Neb.,  445;  Kav- 
anaugh  v.  Oberf elder,  37  Neb.,  649;  t^hencin  v.  Gaghagen,  39 
Neb.,  238;  Heicitt  v.  Commerciiil  Banking  Co.,  40  Neb.,  820; 
Grand  Island  Banking  Vo.  v.  CosteUo,  45  Neb.,  119;  Kil- 
patrick-Koch  Dry  Goods  Co.  v.  Strauss,  45  Neb.,  793;  Foicell 
V.  Yeazel,  46  Neb.,  225.)  While  it  may  be  true  that  from 
the  inherent  nature  of  a  coriK)ration,  inferences  unfavora- 
ble to  a  preference  by  it  of  certain  of  its  creditors  are 
justifiable  from  facts  which  would  not  sustain  the  same 
inferences  with  respect  to  a  preference  by  a  natural  per- 
son, we  cannot  believe  that  the  abstract  legal  right  of 
making  a  preference  in  one  class  of  cases  is,  by  law,  more 
restricted  than  is  the  other.     The  judgment  of  the  district 

court  is 

Affirmed. 


NoBVAii,  J.,  not  sitting. 
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Hbnby  Moseman  et  al.,  Trustees,  appellees,  v.  John 
Heitshusen  et  al.,  appellants. 

Filed  January  19, 1897.    No.  7038. 

1.  Deeds:   Conditions.    The  condition  In  a  deed  upon  which  title  of 

lands  conveyed  for  church  purposes  shall  revert  to  the  grantor 
cannot  be  Invoked  by  one  faction  of  the  grantee  to  the  prejudice 
of  another. 

2.  BeliglouB  Societies:  CiTUi  Coubts.    Where  the  rights  of  a  faction 

of  a  church  to  control  Its  property  or  records  are  mainly  depend- 
ent upon  matters  of  religious  doctrine,  as  to  which  the  disputing 
factions  entertain  diverse  views,  civil  courts  should  decline  to 
Interfere^ 

Appeal  from  the  district  court  of  Burt  county.  Heard 
below  before  Febguson,  J.    Reversed. 

Ira  Thomas,  for  appellants. 

H.  H.  Bowes,  contra. 

Ryan,  C. 

By  their  petition  filed  in  the  office  of  the  clerk  of  the 
district  court  of  Burt  county,  the  appellees,  as  plaintiffs, 
alleged  that  in  1873  Simon  and  Mary  Kerl,  for  church 
purposes,  deeded  to  certain  named  persons,  as  trustees 
of  the  Lutheran  Church  of  Burt  and  Dodge  counties,  a 
certain  described  forty -acre  tract  of  land  situated  in  Burt 
county,  and  that  it  was  provided  in  said  deed  that  "if 
said  Lutheran  Church  shall  be  dissolved,  or  if  some  other 
religious  society  shall  occupy  said  church  and  property," 
then  thirty  of  the  said  forty  acres  should  revert  to  the 
grantors.  A  considerable  portion  of  the  argument  found 
in  the  briefs  of  the  respective  litigants  is  devoted  to  the 
discussion  of  the  effect  of  certain  acts  of  certain  church 
factions  as  working  a  forfeiture  under  the  terms  of  the 
aforesaid  deed,  but  as  the  grantors  in  said  deed  are  not 
parties  to  this  action  this  discussion  is  entirely  irrele- 
vant.    When  the  parties  in  interest  seek  a  forfeiture  it 


Vol.50]  JANUARY  TERM,  1897.  421 


Moseman  v.  Heitshusen. 


will  be  time  to  consider  this  question  and  not  till  then. 
It  is  alleged  in  the  petition  that  the  members  of  the  so- 
ciety to  which  said  deed  had  been  made  on  April  i, 
1893,  adopted  the  following  preamble  and  resolution: 
"Whereas  it  appears  that  there  is  no  record  of  the  adop- 
tion of  the  constitution  of  this  religious  association  or 
the  change  of  name  from  the  Lutheran  church  of  Burt 
and  Dodge  counties  to  the  St.  Paul  German  Lutheran 
Church:  Therefore,  be  it  resolved,  that  we  proceed  to 
adopt  a  constitution  to  govern  the  association  or  church 
as  provided  in  the  deed  from  Simon  Kerl."  It  was 
averred  in  the  petition  that  the  defendants  voted  against 
the  adoption  of  the  above  preamble  and  resolution,  and 
immediately  following  this  averment  were  allegations  in 
this  language:  "That  after  the  adoption  of  said  constitu- 
tion the  said  members  signed  the  same,  except  defendants 
herein,  and  adopted  the  following  resolution  by  a  unani- 
mous vote;  that  the  members  of  plaintiffs'  faction  are  as 
follows:  Henry  Von  Essen,  T.  D.  Claussen,  J.  H.  Kuhl- 
man,  H.  Moi'semann,  Herman  Von  Essen,  John  Kuhlman, 
Mauritz  Stevens,  Otto  Uehling,  Gerard  Havekost,  Glaus 
Hartz,  R.  C.  Suhr,  Jr.,R.  C.  Suhr,  Sr.,  John  D.  Suhr,  Diet- 
rich StoUe,  Carl  Kuenemann,  Johannes  Jopp,  H.  Hein- 
rich  Schutte,  D.  Herreilers.  Resolved,  that  the  name  of 
this  church  be  changed  from  the  Lutheran  Church  of 
Burt  and  Dodge  counties  to  the  Evangelical  Lutheran  St. 
Paul's  Ghurch  of  Burt  county  and  the  vicinity."  It  was 
alleged  in  the  petition  that  this  resolution  was  published 
in  the  Oakland  Times  (presumably  a  newspaper)  for  three 
weeks  as  provided  by  law,  and  that  prior  to  the  adoption 
of  said  resolution  plaintiffs  had  been  duly  elected  trustees 
of  said  church,  of  which  election  a  certificate  was  filed  in 
the  ofl&ce  of  the  county  clerk  of  Burt  county.  It  was  fur- 
ther alleged  by  the  plaintiffs  that  John  Heitshusen,  one  of 
the  defendants,  had  with  force  taken  the  records  of  this 
said  church  and  turned  them  over  to  J.  P.  Kuehnert,  and 
that  both  Heitshusen  and  Kuehnert  refused  to  return 
them  to  plaintiffs,  who,  by  law,  are  made  the  custodians 
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of  said  books  and  papers  of  said  church;  that  Kuehnert  is 
the  minister  the  defendants  desire  to  employ  as  minii^ter 
in  charge  of  said  church,  and  that  Kuehnert  had  threat- 
ened and  was  about  to  hold  church  in  the  church  building 
of  this  society,  and  that  unless  restrained  by  an  order  of 
the  court  would  break  and  enter  said  building;  that  there 
were  fifteen  members  of  said  church  as  against  nine  of 
the  defendants.  From  the  foregoing  averments  of  the 
petition  we  assume  that  plaintiffs  claimed  to  assert  cer- 
tain rights  by  virtue  of  being  the  sole  members  of  the 
church  organization  entitled  to  the  possession  and  use 
of  the  property  conveyed  by  Simon  and  Mary  Kerl  as 
well  as  of  certain  church  records.  The  prayer  of  the 
petition  accordingly  was,  in  effect,  that  the  defendants 
be  enjoined  from  interfering  wuth  the  exclusive  rights 
claimed  by  the  plaintiffs.  The  attitude  of  the  contend- 
ing parties  toward  each  other  was  desiTibed  in  the  peti- 
tion in  this  language:  ^*Said  J.  P.  Kuehnert  is  a  member 
of  what  is  known  as  tlie  Missouri  Synod  of  the  Lutheran 
(^liurch.  Thei'e  is  but  little  difference  in  the  religious 
t(  achings  of  said  two  synods  (the  General  Lutheran 
>^ynod  of  the  United  States  and  the  Missouri  Synod  of  the 
Lutheran  Church),  but  there  is  a  great  difference  in  the 
government.  The  General  Synod  is  much  more  liberal 
with  its  members  than  the  Missouri  Synod;  said  Mis- 
f^(mri  Synod  is  very  strict  in  its  control  of  its  members; 
they  insist  upon  the  children  of  the  members  attending 
the  parochial  schools,  and  prevent  members  from  joining 
any  secret  organization  or  secret  society  of  any  kind;  the 
majority  of  this  society  desire  to  join  the  General  Synod 
and  have  made  application  so  to  do;  said  Lutheran 
church  of  Burt  and  Dodge  counties  has  never  belonged 
to  any  synod;  the  buildings  on  the  said  land  were  built 
by  the  subscription  of  the  several  members  at  that  time; 
said  defendants,  although  in  the  minority,  refuse  to  unite 
with  the  phiintiffs  in  joining  the  General  Synod."  It 
was  further  alleged  in  the  petition  that  J.  P.  Kuehnert, 
as  the  minister  in  charge,  contrary  to  the  wishe©  of 
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plaintiffs,  the  trustees  and  the  majority  of  the  congrejja- 
tion  of  said  church  society,  and  said  several  defendants, 
threatened  to,  and  would,  if  not  prevented,  although  in 
the  minority,  turn  over  the  property  of  said  church  to 
the  Missouri  Synod  and  join  said  Jlissouri  Synod.  There 
were  issues  duly  joined  between  the  litigants,  and  upon 
a  final  hearing  there  was  a  decree  as  prayed  by  the  plaint- 
iffs, from  which  the  defendants  appeal. 

We  have  already  indicated  why  there  can  be  enforced 
in  this  case  no  forfeiture  under  the  provisions  of  the  deed 
of  Simon  and.  Mary  Kerl.  The  denial  of  defendants' 
rights  in  the  real  propei*ty  and  the  church  records  is  a 
mere  collateral  incident  to  the  matter  chiefly  sought  to 
be  enjoined,  and  that  is  the  turning  over  of  the  church 
society  to  the  control  of  the  Missouri  Synod.  On  the 
part  of  the  defendants  it  was  allegeil  that  the  original 
organization  of  this  church  society  was  in  harmony  with 
the  doctrines  of  the  Missouri  Synod;  that  this  relation 
8till  exists  and  that  no  one  could  become  a  member  of 
said  church  society  without  working  a  fraud  upon  it, 
without  agreeing  to  said  constitution,  and  agreeing  in 
doctrine  and  practice  with  said  church  and  said  Missouri 
Synod  in  all  things.  The  essential  differences  of  doctrine 
between  the  General  Synod  and  the  Missouri  Synod  are 
defined  in  the  answer,  according  to  the  views  of  the  de- 
fendants, with  such  circumstantial  detail  as  show  how 
important  to  them  were  these  matters  of  faith  in  this 
action.  If  the  action  was  one  brought  by  the  grantor  to 
enforce  the  conditions  of  their  deed  there  might  be  good 
reason  for  determining  whether  or  not  the  donation  had 
been  diverted  to  an  improper  or  unauthorized  purpose. 
As  it  is,  the  real  question  is  one  of  mere  doctrine,  into 
which  civil  courts  are  not  equipped  to  inquire.  (Pounder 
v.  Ashey  U  Neb.,  672;  Powers  v.  Budy,  45  Neb.,  208.)  The 
judgment  of  the  district  court  is  therefore 

Reversed. 


424  NEBRASKA  REPORTS.  [Vol.  50 

Qriffitti  T.  Thompson. 

KiCHAKD  B,  GBIFFITH  V.  SUSAN   P.  THOMPSON. 

Filed  Jaituaby  19, 1897.    No.  7019. 

Statnte  of  Fraads:  Vendor  aitd  Vendee.  The  statute  of  frauds  rela- 
tive to  the  sale  of  lands  will  not  enable  one  who  has  obtained  the 
title  and  possession  of  real  property  to  avoid  making  payment 
therefor  merely  because  there  had  been  no  formal  acceptance  la 
writing  of  the  original  written  offer  of  the  purchaser. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Hopewell,  J.    Affirmed. 

0.  A.  Baldwin  and  Weaver  &  Oilier^  for  plaintiff  in  error* 

Andrew  Bevins,  contra. 

Eyan,  0. 

In  the  district  court  of  Douglas  county  there  was  a 
verdict  and  judgment  for  the  sum  of  f478.78  in  favor  of 
Susan  F.  Thompson,  the  plaintiff  in  that  court  We  have 
carefully  examined  the  evidence  and  find  that  the  jury 
was  justified  in  finding  the  averments  of  the  petition  suf- 
ficiently proved,  and  we  shall  therefore  devote  our  atten- 
tion to  the  question  chiefly  argued  by  the  phuntiff  in 
error,  and  that  is,  whether  or  not  the  petition  in  the  dis- 
trict court  stated  a  cause  of  action. 

In  her  said  petition,  Mrs.  Thompson  alleged  that  pre- 
vious to  and  until  the  year  1889  she  was  the  owner  of  a 
life  estate  in  a  certain  described  tract  of  land  containing 
160  acres,  more  or  less,  situated  in  Douglas  county;  that 
said  tract  had  been  by  her  husband  and  herself  mort- 
gaged to  secure  payment  of  the  sum  of  f  1,000;  that 
Bichard  B.  Griffith,  with  reference  to  said  land,  wrote  to 
her  the  following  letter: 

"Dear  Mother:  We  got  your  letter  and  in  regard  to 
your  farm  I  do  not  know  what  to  say  as  I  have  got  so 
much  stock  now,  but  I  will  make  you  an  offer  on  it  pro- 
vided it  is  not  sold.     I  will  assume  all  indebtedness  on 
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that  farm  and  give  you  five  hundred  dollars.  If  you  ac- 
cept this  offer  come  down,  if  not  please  come  down  any- 
way, as  we  are  alone.  Bring  Dell  along  to  stay  this 
winter.  The  girls  are  at  school  in  York.  We  are  all 
well. 

"Yours  truly,  R.  B.  G." 

In  her  petition  Mrs.  Thompson  alleged  that  she  ac- 
cepted said  proposition  and  that  defendant  immediately 
took  possession  by  reason  of  such  purchase,  and  still  re- 
mains in  possession,  and  that  said  agreement  was  fully 
performed  on  her  own  part  and  that,  by  consent  of  both 
parties,  the  real  property  was  purchased  by  Griffith  at  a 
foreclosure  sale  of  the  aforesaid  mortgage,  whereby  said 
Griffith  secured  a  fee-simple  title  to  said  land.  Mrs. 
Thompson  further  averred  in  her  petition  that  after  the 
sheriff's  deed  had  been  delivered  to  Griffith,  he  paid  to 
her  the  sum  of  $50  as  part  of  the  said  purchase  price  of 
f500,  but  that  he  has  ever  since  refused  to  pay  the  bal- 
ance, for  which  balance,  with  interest,  she  prayed  judg- 
ment. 

The  theory  of  the  plaintiff  in  error  is  that  there  was 
required  to  constitute  a  complete  sale  such  specific  aver- 
ments of  the  making  of  a  written  contract  by  Mrs.  Thomp- 
son as  would  amount  to  a  compliance  with  section  5, 
chapter  32,  CJompiled  Statutes,  entitled  "Frauds."  If 
Mrs.  Thompson  was  suing  for  an  estate  in  the  land,  or 
for  relief  as  against  it,  this  position  might  be  correct 
Her  action  was  not  of  that  nature.  In  her  petition  she 
alleged  a  written  offer  to  purchase,  an  acceptance,  and, 
finally,  a  part  payment  of  the  purchase  price.  Whether 
or  not  the  original  written  proposition  was  formally  ac- 
cepted became,  under  these  circumstances,  a  matter  of 
no  importance  with  respect  to  the  liability  of  Griffith 
for  the  unpaid  purchase  money.  He,  by  virtue  of  the 
sheriff's  sale,  under  his  arrangement  with  Mrs.  Thomp- 
son, had  obtained  the  title  and  possession  and  thereby 
became  liable  to  pay  according  to  his  promise.  This 
action  was  solely  to  enforce  performance  of  this  promise, 
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and  the  section  of  the  statute  of  frauds  invoked  in  avoid- 
ance of  this  liability  was  no  defense.  {Harris  t\  Roberts^ 
12  Neb.,  631;  (ialley  v.  Galley ^  14  Neb.,  174.)  The  judg- 
ment of  the  district  court  is 


Affirmed. 


John  Wilson,  Sheriff,  v.  Ross  Gamble. 

Fn.ED  January  19, 1897.    No.  6876. 

1.  Fraudulent    Conveyances:     Consideration:    Evidence:    Tnbtruc- 

TioNS.  In  a  proceeding  to  avoid  a  sale  of  personal  property  as 
having  been  made  in  fraud  of  the  rights  of  creditors  of  a  firm, 
the  circumstances  that  a  part  of  the  consideration  for  such  sale 
was  the  cancellation  of  a  debt  by  one  partner,  incurred  before  the 
partnership  was  entered  into,  and  secured  by  an  unrecorded  chat- 
tel mortgage  on  the  said  property  before  the  firm  became  its 
owner,  was  not  one  which  would  have  Justified  an  instruction  that 
the  sale  was  void,  but  was  proper  to  be  submitted  as  evidence 
bearing  upon  the  good  faith  of  such  sale. 

2.  Instructions:    Weight  of  Evidence.    An  instruction  by  which  the 

Jury  was  sought  to  be  directed  what  weight  must  be  attached  to 
certain  facts  developed  by  the  proofs  was,  on  that  account,  erro- 
neous, and,  therefore,  properly  refused. 

Krror  from  the  district  court  of  Buffalo  county.  Tried 
below  before  Holcomb,  J.     Affirmed. 

Lamhy  Adams  &  Scott,  for  plaintiff  in  error. 

H.  M.  Sinclair,  E.  C.  Calkins,  and  H.  V.  Calkins,  contra. 

Kyan,  C. 

On  the  18th  day  of  February,  1890,  George  Ellis  and 
J.  S.  Caldwell  became  partners  under  the  firm  name  and 
style  of  "The  Ellis  &  Caldwell  Plumbing  &  Heating 
Company."  Previous  to  the  date  just  named  George  El- 
lis had  individually  carried  on  the  business  indicated  by 
the  above  partnership  name,  and,  on  March  5,  1888,  had 
mortgaged  all  his  stock  and  tools  to  Ross  Gamble  to  se- 
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cure  three  promissory  notes  each  for  the  sum  of  $558.84. 
This  mortgage  was  never  recorded.  On  the  4th  of  De- 
cember, 1890,  Jacob  S.  Caldwell  and  George  Ellis,  by  a 
bill  of  sale,  transferred  their  entire  partnership  property 
and  immediately  gave  possession  thereof  to  the  grantee, 
Ross  Gamble.  The  consideration  named  was  f4,000.  On 
the  8th  day  of  December,  1891,  John  Wilson,  the  sherilBf 
of  Kearney  county,  levied  on  said  property  two  execu- 
tions which  had  been  issued  on  judgments  rendered 
against  said  partnership  firm.  Ross  Gamble,  as  the 
owner  entitled  to  recover  possession  from  the  sheriff,  im- 
mediately replevied  the  property,  and  upon  a  trial  had 
in  the  district  court  of  Kearney  county  there  was  a  ver- 
dict and  a  judgment  in  his  favor.  The  plaintiff  in  error 
insists  that  the  transfer  to  Gamble  was  fraudulent  as 
against  the  creditors  of  The  Ellis  &  Caldwell  Plumbing 
&  Heating  Company,  and  accordingly  reviews  the  proofs 
to  establish  this  proposition.  The  verdict  of  the  jury  is 
found,  upon  examination  of  the  proofs,  to  be  suflBciently 
supported  in  that  respect,  and  the  errors,  if  any  there  are, 
must  be  found  in  other  directions. 

It  is  first  urged  that  when  a  firm  is  insolvent  the  part- 
nership property  will  be  applied  to  the  payment  of  the 
partnership  debts  and  that  a  creditor  of  an  individual 
partner  is  not  entitled  to  be  paid  out  of  such  property  in 
preference  to  partnership  creditors.  The  principle,  thus 
broadly  urged,  even  if  conceded  to  be  correctly  stated,  is 
not  applicable  to  the  facts  which  the  evidence  adduced  by 
the  defendant  in  error  tended  to  establish.  Mr.  Gamble 
and  Mr.  Ellis  testified  that  when  the  partnership  agree- 
ment was  being  formulated,  Mr.  Caldwell  was  told  of  the 
existence  of  the  mortgage  made  by  Mr.  Ellis  to  Mr.  Gam- 
ble and  entered  into  said  partnership  in  view  of  that  fact. 
It  is  true  Caldwell  testified  that  Mr.  Ellis  said  he  would 
take  care  of  this  mortgage,  but  there  was  no  proof  that 
this  was  assented  to  by  Mr.  Gamble.  When  the  mem- 
bers of  the  partnership  firm  found  they  could  not  amica- 
bly continue  their  partnership  relations  they  agreed  to 
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sell  their  entire  stock,  tools,  and  books  of  account  to  Ross 
Gamble,  and  that  the  amount  secured  by  the  mortgage 
to  him  should  be  reckoned  a  part  of  the  consideration. 
Under  this  agreement  the  transfer  of  the  title  and  pos- 
session took  place  as  has  heretofore  been  stated,  and 
after  deducting  certain  sums  due  from  the  firm,  together 
with  the  amount  secured  by  the  mortgage,  the  balance 
was  paid  in  cash  and  a  promissory  note  of  Mr.  Gamble 
due  one  year  from  its  date,  which  was  December  4, 1890. 
This  note  was,  therefore,  past  due  when  the  levies  of 
execution  were  made  on  December  8,  1891,  and  the  un- 
contradicted evidence  was  of  its  complete  payment  in  the 
meantime.  Under  these  circumstances  the  court  very 
properly,  in  its  instructions  to  the  jury,  used  the  language 
against  which  the  present  criticism  of  the  plaintiff  in 
error  is  directed,  which  language  is  as  follows:  "If  you 
believe  from  the  evidence  that  at  the  time  of  the  alleged 
sale  to  the  plaintiff  ♦  ♦  ♦  Ellis  was  indebted  to  the 
plaintiff  for  money  to  purchase  goods  before  Caldwell 
entered  into  partnership  with  Ellis,  and  that  Caldwell, 
as  one  of  the  members  of  the  firm,  agreed  and  consented 
that  such  indebtedness  should  be  satisfied,  and  as  a  part 
consideration  of  the  purchase  price  by  such  sale,  and  the 
sale  was  in  all  other  respects  made  in  good  faith  for  a 
valuable  consideration  and  without  intent  to  defraud, 
delay,  or  hinder  the  creditors  of  Ellis  and  Caldwell,  then 
such  sale  would  be  valid  and  plaintiff  would  be  entitled 
to  recover."  In  view  of  the  propositions  already  stated, 
it  is  scarcely  necessary  to  say  that  there  was  no  error  in 
receiving  in  evidence  the  chattel  mortgage  above  referred 
to,  and  this  disposes  of  all  the  assignments  argued  except 
one,  which  we  shall  now  consider. 

It  is  urged  that  there  was  error  in  refusing  to  in- 
struct the  jury  that  as  to  the  matters  above  discussed  the 
length  of  time  which  elapsed  after  the  alleged  sale  before 
the  executions  were  levied  had  no  effect  and  should  be 
given  no  weight  by  the  jury.  This  would  have  been  to 
direct  that  no  importance  could  be  attached  to  the  cir- 


Vol.  50]  JANUARY  TEKM,  1897.  429 


Norfolk  Nat.  Bank  v.  Ncnow. 


ciimstance  which,  from  the  detailed  statement  of  facts 
hereinbefore  given,  might  have  been  quite  important  in 
its  bearing.  This  instruction  was,  therefore,  properly 
refused.     The  judgment  of  the  district  court  is 


Affirmed. 


Norfolk  National  Bank  v.  Minna  Nenow. 

Filed  Januaby  19, 1897.    No.  6971. 

1.  Pledge  by  Husband:   Notice  of  Wife's  Title:  Promissory  Note. 

A  father  owned  a  negotiable  note  payable  to  his  order,  secured 
by  a  real  estate  mortgage.  Before  the  maturity  of  the  note  he 
gave  it  to  his  daughter,  and  at  the  same  time  duly  executed  and 
delivered  to  her  an  assignment  of  the  mortgage.  The  daughter 
delivered  the  note  and  mortgage  assignment  to  her  husband  for 
deposit  in  a  bank  for  collection.  The  husband  borrowed  money 
of  the  bank  and  pledged  the  note  as  security.  Eeld,  That  the 
mortgage  assignment  accompanying  the  note  was  sufficient  to  put 
the  bank  on  Inquiry  as  to  the  husband's  title  to  the  note. 

2.  Husband  and  Wife:  Pri]:7Cipal  and  Agent.    A  husband  may  act  as 

the  agent  of  his  wife,  but  in  order  to  bind  her  he  must  previously 
be  authorized,  or  she  must,  with  a  knowledge  of  his  acts,  subse- 
quently ratify  them. 

Error  from  the  district  court  of  Madison  county. 
Tried  below  before  Jackson,  J.    Affirmed. 

Powers  d  EaySy  for  plaintiff  in  error. 

if  apes  d  Hazen^  contra. 

Kagan,  C. 

In  the  district  court  of  Madison  county,  Minna  Nenow 
sued  the  Norfolk  National  Bank,  alleging  for  cause  of 
action  that  about  October,  1891,  she  left  with  the  bank 
for  collection,  a  note  which  she  owned;  that  the  bank  had 
collected  the  note  and  refused  to  pay  to  her  its  proceeds. 
The  defense  of  the  bank  was  that  about  the  1st  of  Janu- 
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ary,  1892,  the  husband  of  Mrs.  Nenow  became  indebted 
to  it  for  which  he  executed  his  note,  and  to  secure  the 
payment  of  the  same  he  "turned  over  and  caused  to  be 
assigned"  to  the  bank  the  note  of  Mrs.  Nenow,  with  her 
knowledge  and  consent,  and  that  it  had  collected  Mrs. 
Nenow's  note  and  applied  the  proceeds  to  the  husband's 
debt.  Jfrs.  Nenow  had  a  verdict  and  judgment  and  the 
bank  has  prosecuted  liere  a  petition  in  error. 

1.  The  first  argument  is  that  the  verdict  is  unsup- 
ported by  sufficient  evidence.  The  evidence  is  uncontra- 
dicted that  on  the  20th  of  June,  1887,  one  William  Boche 
executed  his  note  for  $200,  due  two  years  after  date,  pay- 
able to  the  order  of  Carl  Hille  to  whom  said  note  was 
delivered,  and  secured  the  payment  of  the  same  by  a  real 
estate  mortgage.  Carl  Hille  was  the  father  of  the  defend- 
ant in  error,  and  sometime  in  January,  1888,  he  made 
her  a  present  of  this  note  and  delivered  it  to  her  and  at 
the  same  time  duly  executed  and  acknowledged  and  de- 
livered to  her  an  assignment  of  the  mortgage  securing 
the  note.  This  note — the  assignment  of  the  mortgage 
being  therewith,  the  note  at  the  time  not  being  indorsed 
by  the  defendant  in  error — was  delivered  by  the  husband 
to  the  bank  as  collateral  security  for  a  debt  he  owed  it, 
and  the  note  subsequently  collected  by  the  bank  and  the 
proceeds  applied  tow^ards  the  liquidation  of  the  husband's 
debt.  There  is  a  conflict  in  the  evidence  as  to  what  in- 
dorsements were  on  the  note  at  the  time  the  bank  re- 
ceived it;  but  the  evidence  tends  very  strongly  to  show 
that  the  note  at  that  time  was  indorsed  "Pay  to  the  order 
of  Minna  Nenow.  Carl  Hille."  The  theory  of  Mrs.  Ne- 
now was — and  the  evidence  introduced  in  her  behalf 
tends  to  support  it — that  she  placed  this  note  in  her  hus- 
band's hands  and  instructed  him  to  deposit  it  in  the  bank 
for  collection;  that  she  did  this  because  her  father  had 
told  her  to  do  so;  that  soon  after  the  note  was  so  de- 
posited she  called  at  the  bank  and  inquired  if  it  had  been 
collected  and  was  informed  that  it  had  not;  that  she 
did  not  know  that  her  husband  was  indebted  to  the  bank; 
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that  she  never  authorized  him  to  collect  the  money  on  the 
note  nor  authorized  him  to  ple<lge  it  as  security  for  his 
debt;  and  that  shortly  before  the  suit  was  brought,  upon 
inquiring  of  the  bank  if  it  had  collected  the  note,  slie  was 
informed  by  its  officers  that  it  had,  and  had  applied  the 
proceeds  to  her  husband's  debt;  and  this  was  the  first  in- 
timation she  had  that  her  note  had  been  thus  disposed  of 
by  her  husband.  As  already  stated,  the  defense  of  the 
bank  was  that  the  note  was  assigned  to  it  by  Mrs.  Ne- 
now's  husband,  as  security  for  his  debt,  with  her  knowl- 
edge and  consent.  There  is  not  a  word  of  evidence  in 
the  record  to  sustain  this  defense.  About  the  30th  of  De- 
cember, 1891,  the  bank  sent  for  Mrs.  Nenow  and  induced 
her  to  execute  to  it  an  assignment  of  the  mortgage  se- 
curing the  note;  and  the  evidence  introduced  on  its  be- 
half tends  to  show  that  at  that  time  some  of  the  officers 
of  the  bank  informed  Mrs.  Xenow  that  they  held  the 
Hille  note  as  security  and  that  she  consented  thereto. 
But  the  bank's  evidence  also  shows  that  at  this  very  time 
she  told  the  bank  officers  that  when  the  money  was  col- 
lected on  the  Hille  note  that  it  was  hei^s;  that  her  father 
had  given  it  to  her;  and  it  is  impossible  to  resist  the  con- 
clusion that  she  executed  this  assignment  to  enable  the 
bank  to  collect  the  money  on  the  Hille  note,  expecting 
when  it  was  done  that  the  money  would  be  paid  to  her; 
and  subsequent  to  this  time  she  called  at  the  bank  and 
asked  for  the  money.  Without  quoting  further  from  the 
evidence  we  think  the  verdict  rendered  is  the  only  one 
that  could  have  been  rightly  rendered.  When  this  note 
was  delivered  to  the  bank  by  the  husband,  the  assign- 
ment of  the  mortgage  that  accompanied  it  showed  on  its 
face  that  this  note  belonged  to  Mrs.  Nenow.  This  was 
sufficient  to  put  the  bank  on  inquiry  as  to  the  husband's 
title  to  this  note.     The  evidence  sustains  the  verdict. 

2.  Another  assignment  is  that  the  court  erred  in  giv- 
ing instruction  No.  5  to  the  jury.  This  instruction  was 
as  follows:  "If  you  find  from  a  preponderance  of  the  evi- 
dence that  the  plaintiff  placed  the  note  in  controversy  in 
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the  defendant  bank  for  collection,  and  for  no  other  pur- 
pose, and  that  the  defendant  has  collected  the  note  and 
has  failed  to  deliver  to  the  plaintiff  the  proceeds  thereof, 
and  that  the  plaintiff  was  the  owner  of  the  note,  then 
your  verdict  should  be  for  the  plaintiff."  Counsel  say 
that  the  instruction  enunciated  a  correct  principle  of 
law  but  there  is  no  evidence  on  which  to  base  this  in- 
struction. This  contention  is  groundless,  as  Mrs.  Nenow 
testified  that  after  her  father  gave  her  the  note  she 
talked  with  him  about  how  it  was  to  be  collected;  that 
she  did  not  know  what  to  do  with  it;  that  he  told  her  to 
take  it  down  and  have  the  bank  collect  it;  that  she  could 
not  go  there;  she  did  not  know  "how  to  start,"  and  that 
she  had  "her  man"  take  it  there.  It  is  true  that  this 
testimony  is  not  so  concise  as  it  would  have  been  had 
this  w^oman  been  an  educated  English  lady, — as  it  seems 
that  she  was  an  illiterate  German, — but  nevertheless  the 
evidence  is  clear  enough  for  ordinary  understanding.  The 
court  did  not  err  in  giving  the  instruction. 

3.  Another  assignment  is  that  the  court  erred  in  giving 
an  instruction  in  the  following  language:  "You  are  in- 
structed that  property  coming  to  the  wife  by  gift  is  not 
subject  to  the  disi)osition  of  the  husband,  nor  is  it  liable 
for  his  debts,  unless  she  voluntarily  pledges  her  property 
or  creates  a  lien  thereon  for  that  purpose."  There  was 
no  error  in  giving  this  instruction. 

4.  Counsel  for  the  bank  have  argued  this  case  through- 
out upon  the  theory  that  Mrs.  Nenow  put  this  note  in  the 
hands  of  her  husband  for  collection  by  him.  The  bank 
pleaded  no  such  defense  nor  is  there  any  evidence  in  the 
record  which  tends  to  show  such  a  state  of  facts.  The 
evidence  and  all  the  evidence  on  the  subject  tends  to 
show  that  the  wife  made  the  husband  her  agent  for  the 
special  purpose  of  leaving  this  note  with  the  bank  for 
collection  by  it.  The  husband  having  this  special  au- 
thority was  not  thereby  clothed  by  his  principal  witli 
authority  to  collect  the  note,  much  less  with  authority 
to  pledge  it  for  his  own  debt.     An  agent  employed  for  a 


Vol.50]  JANUARY  TEKM,1897.  433 


Norfolk  Nat  Bank  v.  Nenow. 


special  purpose  derives  from  this  no  general  authority 
from  his  principal.  If  such  an  agent  exceed  his  au- 
thority the  principal  is  not  bound  {MattJiews  v,  SowlCj 
12  Xei).,  398.) 

5.  (.'ounsel  for  the  bank  insist  that  even  if  the  husband 
had  not  the  authority  which  he  exercised,  nevertheless 
the  bank  was  justified  in*'assuming  that  he  had  such  au- 
thority, because  of  the  relation  of  husband  and  wife;  and, 
was,  therefore,  justified  in  dealing  with  the  wife's  prop- 
erty found  in  the  husband's  possession  as  the  husband's 
property.  We  cannot  agree  to  this  contention  as  ap- 
plied to  the  facts  of  this  case.  Generally  a  husband  may 
act  as  the  agent  of  his  wife,  but  in  order  to  bind  her  he 
must  previously  be  authorized  to  so  act  or  she  must, 
with  a  knowledge  of  his  acts,  subsequently  ratify  them. 
In  the  case  at  bar  the  husband  was  not  authorized  by  the 
wife  to  make  the  disi>osition  which  he  did  of  the  Hille 
note,  nop  does  the  evidence  show  that  the  wife  ratified 
his  unauthorized  act.  Here  the  property  of  the  wife  in 
the  husband's  possession  was  a  negotiable  promissory 
note,  probably  indorsed  payable  to  her  order.  With 
the  note  waa  an  assignment  of  the  mortgage  which  se- 
cured its  payment  made  to  the  wife.  This  pointed  defi- 
nitely to  the  conclusion  that  the  wife  owned  the  note; 
and  if  there  was  not  thereon  an  express  indorsement  to 
her,  still  the  bank  had  no  right  to  assume  that  the  hus- 
band owned  the  note  because  in  his  possession.  The 
judgment  of  the  district  court  is  right  and  is 


Affirmed, 
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60    434 

»  "  1  Gbdeeley  State  Bank,  appellee,  v.  Thomas  H.  Linb^ 

appellant,  et  al. 

Filed  January  19, 1897.    No.  6722. 

1.  Mortgages:  Evidence  of  Execution,    A  real  estate  mortgage  duly 

witnessed  and  acknowledged  is  of  Itself  prima  facie  evidence  that 
the  mortgagor  signed  said  mortgage. 

2.  :  Equitable  Assignment  of  Note:  Indorhement.  An  equi- 
table assignment  of  a  negotiable  promissory  note,  secured  by  a 
mortgage,  may  be  made  by  a  sale  and  delivery  thereof  by  the  per- 
son to  whose  order  the  note  is  payable,  without  an  indorsement  of 
the  note  or  a  formal  assignment  in  writing  of  the  mortgage  or 
note;  and  such  purchaser  may  maintain  an  action  in  his  own 
name  to  foreclose  said  mortgage. 

Appeal  from  the  district  court  of  Hamilton  coimty- 
Heard  below  before  Bates,  J.     Affinncd, 

Whitmore  &  Carr  and  Howard  M.  Kellogg,  for  appellants 

References:  1  Daniels,  Negotiable  Instruments,  sec. 
812;  1  Randolph,  Commercial  Paper,  sec.  13;  Tiedenian, 
Real  Property,  sec.  328;  15  Am.  &  Eng.  Ency.  Law,  843, 
849;  Richards  V,  KoiintzCj  4  Neb.,  200;  Dainels  v.  Detismore^ 
32  Neb.,  40. 

J.  R.  Hanna,  contra. 

Ragan,  C. 

The  Gi*eeley  State  Bank  brought  this  suit  in  the  district 
court  of  Hamilton  county  against  Thomas  H.  Line  and 
wife.  In  its  petition  the  bank  alleged  that  on  the  22d 
day  of  July,  1889,  Line  made  and  delivered  to  the  Capital 
Loan  &  Investment  Company,  a  corporation,  a  promissory 
note  payable  to  the  order  of  such  corporation  and  due  six 
years  after  date,  together  with  interest  thereon;  and  on 
the  same  date,  to  secure  the  payment  of  said  note.  Line 
and  lifrs  wife  executed  and  delivered  to  said  corporation  a 
mortgage  upon  certain  real  estate  in  Hamilton  county; 
that  before  the  maturity  of  such  note,  and  for  a  valuable 
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consideration,  in  the  ordinary  course  of  business,  such 
corporation  sold  and  assigned  said  note  and  mortgage 
to  it,  the  bank;  that  the  bank  was  the  owner  and  holder 
of  the  note  and  mortgage,  and  that  no  part  of  the  same 
had  been  paid  and  that  default  had  been  made  in  the 
payment  of  the  interest  reserved,  whereby  the  whole  debt 
had  become  due.  There  was  the  usual  prayer  for  an  ac- 
counting and  a  decTee  of  foreclosure.  The  answer  of 
Line  to  this  petition  was  a  general  denial.  The  district 
court  rendered  a  decree  as  prayed  and  Line  has  appealed. 

1.  The  appeal  presents  the  question  of  the  sufficiency 
of  the  evidence  to  sustain  the  decree.  The  argument  that 
the  decree  is  not  sustained  by  sufficient  evidence  is  di- 
rected to  two  issues.  First — It  is  insisted  that  the  evi- 
dence upon  which  the  district  court  acted  was  insufficient 
to  justify  its  finding  that  Line  executed  the  note  and 
mortgage.  This  contention  does  not  merit  serious  con- 
sideration. Line  offered  no  evidence  on  the  trial  of  the 
action,  and  while  no  one  testified  for  the  bank  that  the 
signature  on  the  note  and  mortgage  was  Line's,  the  court 
had  before  it  certain  letters  written  by  Line  to  the  bank 
in  reference  to  the  note  and  mortgage  in  suit,  and  we 
think  the  court  was  justified  in  finding  from  these  letters 
alone  that  Line  had  executed  the  note  and  mortgage. 
The  note  which  the  mortgage  was  given  to  secure  was 
described  in  the  mortgage,  and  the  latter  was  duly  wit- 
nessed and  acknowledged.  The  mortgage,  having  been 
witnessed  and  acknowledged,  was  of  itself  evidence  that 
it  had  been  executed  by  Line.  It  was  not  conclusive  evi- 
dence of  that  fact,  but  it  was  sufficient,  in  the  absence  of 
any  evidence  on  the  part  of  Line  that  he  did  not  execute 
it,  to  justify  a  finding  that  he  had. 

2.  The  second  contention  is  that  the  finding  of  the  dis- 
trict court  that  the  Capital  Loan  &  Investment  Company 
sold  and  assigned  the  note  and  mortgage  in  suit  to  the 
bank  has  no  evidence  to  support  it.  The  cashier  of  the 
bank  testified  that  the  bank  was  the  owner  of  the  note 
and  mortgage,  and  that  it  purchased  it  before  due.     The 
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bank  produced  on  the  trial  the  note  and  the  mortgage  and 
put  them  in  evidence.  The  note  was  not  indorsed  by  the 
Capital  Loan  &  Investment  Company,  the  original  payee 
thereof,  nor  was  there  before  the  court  any  competent 
evidence  that  the  investment  company  had  ever  made  and 
delivered  to  the  bank  an  assignment  in  writing  of  the 
note  or  mortgage.  We  have,  then,  the  question  whether 
the  owner  and  holder  of  a  negotiable  promissory  note 
secured  by  a  mortgage,  to  whom  they  have  been  delivered 
by  the  original  payee  thereof  without  an  indorsement  of 
the  note  or  an  assignment  in  writing  of  the  note  or  mort- 
gage, may  maintain  an  action  to  foreclose. 

Our  Code  of  Civil  Procedure,  section  29,  provides  that 
every  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  except  in  certain  cases  not  material 
here. 

In  Nelson  v.  Ferris,  30  Mich.,  497,  it  was  held  that  one 
who  purchased  a  note  secured  by  a  mortgage,  and  took  no 
legal  transfer  by  indorsement  of  the  note  or  written  as- 
signment of  the  mortgage,  acquired  only  an  equitable  in- 
terest in  the  mortgage  and  note,  but  that  such  interest 
would  enable  him  to  deal  with  the  mortgage  and  note 
for  all  "beneficial  purposes." 

In  Haescig  v.  Brown,  34  Mich.,  502,  a*  husband  owned  a 
note  payable  to  his  order,  secured  by  a  real  estate  mort- 
gage. In  satisfaction  of  a  claim  of  the  wife,  he  delivered 
her  this  note  and  mortgage  without  an  indorsement  of 
the  note  or  an  assignment  of  the  mortgage.  Subse- 
quently the  husband  formally  assigned  in  writing,  but 
without  delivery,  this  note  and  mortgage  to  a  third  party. 
The  mortgagor,  with  notice  of  the  assignment,  paid  the 
mortgage  debt  in  full  to  the  wife,  and  then  instituted  an 
action  to  enjoin  the  husband's  assignee  from  prosecuting 
a  suit  to  foreclose  under  the  formal  assignment.  The 
court  held  that  he  was  entitled  to  maintain  the  action  and 
held,  in  effect,  that  the  delivery  of  the  note  and  mortgage, 
unindorsed  and  unassigned,  by  the  husband  to  the  wife 
vested  in  the  latter  the  equitable  title  to  the  same. 
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In  Baker  v.  Armstrong^  57  Ind.,  189,  it  was  held  that  a 
married  woman,  with  the  consent  of  her  husband,  might 
make  an  equitable  assignment  of  a  note  and  mortgage 
executed  to  her  by  a  sale  and  a  mere  delivery  of  the  same 
to  another.  To  the  same  effect  see  Andrncs  v,  Poicers^  35 
Wis.,  644;  Kamcna  v.  Iliiclbig,  23  N.  J.  Eq.,  78;  Strause  v. 
Josephthal,  77  X.  Y.,  622. 

In  Yotmker  v.  Martin,  18  la.,  143,  it  was  held  that  the 
holder  without  indorsement  of  a  promissory  note,  payable 
to  the  order  of  the  payee,  might  maintain  an  action 
thereon  in  his  own  name.  Dillon,  J.,  speaking  for  the 
court,  said:  "Notes  are  choses  in  action;  that  is,  things 
which  must  be  recovered  by  action  at  law,  and,  like  all 
other  things  in  action,  thej'  may  be  assigned  and  the  title 
will  pass  without  indorsement." 

In  Grain  v.  Paine,  4  Cush.  [Mass.],  483,  the  owner  of  a 
note,  payable  to  his  order  and  secured  by  a  mortgage, 
sold  and  delivered  the  note  and  mortgage  to  a  third  party 
without  indorsing  the  note  or  making  any  written  assign- 
ment of  the  note  or  mortgage,  and  the  court  held  that 
such  third  party  by  the  transaction  became  the  equitable 
owner  of  the  note  and  mortgage,  and  was  entitled  to 
maintain  an  action. 

In  Willard  v.  Moies,  30  Mo.,  142,  the  court  held  that  "no 
written  assignment  of  a  promissory  note  is  necessary  in 
order  to  entitle  the  holder  to  sue  thereon  in  his  own 
name." 

From  these  authorities  we  conclude  that  an  equitable 
assignment  of  a  negotiable  promissory  note  secured  by  a 
mortgage  may  be  made  by  a  sale  and  delivery  of  them, 
or  the  note,  by  the  person  to  whose  order  the  note  is  pay- 
able, without  an  indorsement  of  the  note  or  formal  assign- 
ment in  writing  of  the  mortgage  or  note;  and  that  such 
purchaser  may  maintain  an  action  in  his  own  name  to 
foreclose  such  mortgage.  Applying  this  rule  to  the  case 
at  bar,  the  finding  of  the  district  court  that  the  bank  was 
the  owner  and  holder  of  the  mortgage  in  suit  was  sup- 
ported by  sufficient  competent  evidence  and  was  correct. 
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It  was  not  necessary  that  the  bank  should  produce  an 
indorsement  of  the  note  from  the  original  payee  thereof, 
nor  a  formal  assignment  in  writing  from  such  payee  to 
it  of  the  note  or  mortgage.  When  the  evidence  disclosed 
that  the  bank  purchased  the  note  and  mortgage;  that 
they  were  delivered  to  it;  that  it  was  the  owner  of  them 
and  that  the  note  was  due  and  unpaid,  it  was  entitled  to 
the  decree  it  prayed  for.  The  judgment  of  the  district 
court  is 

Affirmed. 


60  488|        Howard  Whitney,  Sheriff,  v.  Gretna  State  Bank. 

61    5i4| 

Filed  January  19, 1897.    No.  7016. 

1.  Partnership:   Evidence  of  Membership.    The  receipt  by  a  party  of 

a  share  of  the  profits  of  a  venture  merely  as  compensation  for 
services,  such  party  having  no  interest  in  the  property  made  the 
subject  of  the  venture  and  no  power  in  the  management  or  control 
of  such  property  other  than  that  of  an  ordinary  retail  salesman 
thereof,  does  not  constitute  such  person  a  partner.  /Etna  Ins.  Co. 
V.  Bank  of  Wilcox,  48  Neb.,  544,  followed. 

2.  Bejected  Evidence:  Harmless  Error.    It  is  not  reversible  error  for 

a  court  to  reject  an  offer  of  competent  and  relevant  evidence  if 
the  evidence  rejected,  when  considered  with  all  other  evidence 
bearing  on  the  issue  to  which  it  was  directed,  would  not  supp(H-t 
the  conclusion  sought  to  be  established  by  the  rejected  evidence. 

Error  from  the  district  court  of  Sarpy  county.     Tried 
below  before  Keysor,  J.     Affirmed. 

Charles  B.  Keller  and  Clinton  N.  Powell ^  for  plaintiff  in 
error. 

Gh^egory,  Day  &  Day,  contra. 

Ragan,  C. 

This  is  an  action  in  replevin  for  a  stock  of  goods, 
broujrht  in  the  district  court  of  Sarpy  county  by  the 
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Gretna  State  Bank  against  Howard  Whitney,  sheriff  of 
said  county.  The  bank's  claim  was  that  the  goods  be- 
lougcMl  to  A.  U.  Hancock;  that  he  became  indebted  to  it, 
tht*  bank,  in  a  large  sum  of  money  and  pledged  the  goods 
by  chattel  mortgage  to  it  to  secure  his  debt.  The  sheriff 
<»humed  that  the  goods,  after  and  before  the  making  of 
the  bank's  mortgage,  were  the  property  of  A.  U.  Han- 
4ock  and  S.  E.  Wolverton;  that  these  two  parties  were 
copartners;  that  he  had  seized  the  goods  as  theirs  by 
virtue  of  certain  attachments  issued  at  the  instance  of 
their  creditors.  The  case  was  tried  to  the  court  without 
a  jury,  a  finding  and  judgment  rendered  in  favor  of  the 
bank,  and  the  sheriff  prosecutes  here  a  petition  in  error. 
1.  It  is  insisted  that  the  finding  of  the  court  that  the 
mortgaged  property  was  the  individual  proi)erty  of  A.  U. 
Hancock  and  that  Hancock  and  Wolverton  were  not  co- 
partners is  not  supported  by  sufficient  evidence.  The 
i^vidence  shows  without  substantial  conflict  that  Hancock 
established  a  general  store  at  Gretna,  Nebraska;  that 
he  furnished  all  the  capital  that  went  into  that  busi- 
ness; that  Wolverton  never  furnished  any  capital  for 
the  venture;  that  Hancock  employed  Wolverton  to  con- 
duct the  store,  and  in  lieu  of  a  salary  promised  to  pay 
him  as  compensation  for  his  services  "a  living  out  of 
the  business,"  and  if  the  venture  proved  profitable,  one- 
half  of  the  profits.  The  evidence  further  discloses  that 
Wolverton  took  charge  of  the  store  and  conducted  the 
business  under  this  agreement  as  clerk  and  manager; 
that  he  and  Hancock  held  themselves  out  to  the  world 
as  copartners,  and  on  their  letter-heads  thej'^  designated 
themselves  as  A.  U.  Hancock  &  Co.;  that  in  their  re- 
jwrts  to  commercial  agencies  they  held  themselves  out 
as  copartners  and  that  the  creditors  represented  by  the 
sheriff  in  this  suit  believed  they  were  copartners,  and 
relying  upon  that  gave  them  credit.  If  this  was  an 
a<-tion  by  some  creditor  of  Hancock  &  Co.  against  Han- 
co<-k  &  Wolverton  to  recover  a  debt  for  goods  he  had 
Bold  them,  relying  upon  the  fact  that  they  were  copart- 
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ners,  we  have  not  the  slightest  doubt  but  that  Hancock 
&  Wolverton,  by  reason  of  their  conduct,  would  be  es- 
topped as  against  such  creditor  from  asserting  that  they 
were  not  in  fact  copartners.  But  this  is  not  the  case  be- 
fore us.  The  question  presented  to  us  is:  Were  these 
men  in  fact  copartners?  Was  the  property  in  vol  veil  in 
this  action  copartnership  property  or  was  it  the  property 
of  Hancock?  The  relation  of  copartners  rests  in  con- 
tract. Whether  two  or  more  persons  are  copartners  de- 
pends upon  intention,  and  while  a  copartnership  may  be 
established  by  the  course  of  dealing  and  the  conduct  of 
the  parties,  and  perhaps  by  the  admission  of  each  mem- 
ber thereof,  still  the  relation,  if  it  exists,  must  rest  in  the 
consent  and  the  intention  of  the  parties  thereto.  It  is 
sometimes  said  in  the  books  that  parties,  by  their  course 
of  dealing,  may  make  themselves  partners  as  to  creditors 
notwithstanding  they  were  not  in  fact  partners;  but  this 
expression  is  not  strictly  accurate.  An  examination  of 
all  those  cases,  we  think,  will  show  that  where  parties 
who  were  not  partners  have,  nevertheless,  been  held  lia- 
ble as  such,  they  were  so  held  liable  because  by  their 
conduct  they  had  estopped  themselves  from  averring  that 
they  were  not  partners;  but  in  no  case  that  I  have  been 
able  to  find  has  any  court  assumed  to  hold  that  two  or 
more  persons  were  copartners  as  a  matter  of  law  when 
the  i>ersons  had  never  agreed  or  intended  to  become  such. 
The  fact  that  Wolverton  was  to  receive  as  compensation 
his  living  from  the  business  and  was  to  receive  a  share 
of  the  profits  of  the  venture  if  it  should  pix)ve  profitable, 
would  not  alone  support  a  finding  that  Wolverton  and 
Hancock  were  copartners.  It  takes  more  than  that  to 
constitute  a  copartnership.  Wolverton  had  no  interest 
in  the  subject-matter  of  the  venture.  He  had  no  power 
in  the  management  or  control  of  this  venture  other  than 
that  of  an  ordinary  retail  salesman.  In  ^tiia  Ins.  Co,  v. 
Bank  of  Wilcox,  48  Neb.,  544,  the  precise  question  pre- 
sented here  was  decided  and  the  court  held:  "The  re- 
ceipt by  a  party  of  a  share  of  the  profits  of  a  venture 
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merely  as  compensation  for  services,  suih  party  having 
no  interest  in  the  property  made  the  subject  of  the  ven- 
ture, and  no  power  in  the  management  or  control  of  such 
property  other  than  that  of  an  ordinary  retail  salesman 
thereof,  does  not  constitute  such  person  a  partner."  The 
decision  in  this  last  case  followed  Waggoner  v.  First  Nat. 
Bank  of  Creighton^  43  Neb.,  84,  and  (ribson  v.  Smith,  31 
Neb.,  354.  We  have  been  to  some  pains  to  re-examine 
this  question,  and  we  are  satisfied  that  the  rule  an- 
nounced in  the  cases  referred  to  is  supported  by  the  great 
weight  of  authority. 

2.  The  mortgage  in  controversy  was  filed  and  posses- 
sion of  the  goods  taken  by  the  bank  on  the  17th  of  Octo- 
ber, 1891.  On  the  19th  of  that  month  Wolverton  wrote 
to  one  of  the  creditors  represented  by  the  sheriff  here  the 
following  letter: 

"Gentlemen:  Yours  of  the  19th  at  hand  and  would 
say  that  our  affairs  are  in  the  hands  of  a  bank  receiver^ 
Everything  is  out  of  our  control.  Mr.  Hancock^s  indi- 
vidual liabilities  were  so  large  that  he  had  to  mortgage 
everything  that  he  had  to  the  bank." 

On  the  trial  counsel  for  the  sheriff  offered  to  read  this 
letter  in  evidence.  The  court  rejected  the  offer  and  it  is 
now  insisted  that  this  action  of  the  court  was  erroneous. 
Ti^eating  this  letter  as  a  declaration  and  admission  by 
Wolverton  that  he  and  Hancock  were  partners  and  that 
it  was  competent  and  relevant  evidence, — a  point  not  de- 
cided,— we  are  clearly  of  opinion  that  the  plaintiff  in 
error  was  not  prejudiced  by  the  court  refusing  to  consider 
this  letter  in  evidence,  for  the  reason  that  if  the  letter  be 
considered  in  evidence  with  all  the  other  evidence  bearing 
on  the  issue  to  which  it  was  directed,  the  court  would 
still  not  have  been  justified  in  finding  that  Wolverton 
and  Hancock  were  copartners. 

3.  On  the  trial  of  the  case  the  books  of  account  used  at 
the  Hancock  store  were  brought  into  court  by  a  sub- 
poena. These  books,  at  the  request  of  the  sheriff,  were 
examined  by  a  gentleman  and  he  was  then  called  as  a 
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witness  and  the  sheriff  offered  to  prove  by  bim  that  he 
had  examined  the  books  and  that  the  account  therein 
between  Hancock  &  Co.  and  the  bank  did  not  show  ajiy 
entry  with  reference  to  a  note  which  Hancock  claimed 
he  had  sold  to  the  bank;  and  that  the  books  did  not  show 
that  the  money  which  it  was  claime<l  the  bank  had  fur- 
nished to  Hancock  on  the  note  discH)unted  went  into  the 
business  of  the  store.  The  refusal  of  the  court  to  permit 
this  testimony  to  be  given  is  the  final  assignment  of  error 
argued  here.  We  think  the  evidence  offered  was  wholly 
immaterial.  It  did  not  tend  to  prove  or  disprove  any 
issue  being  litigated.  If  Hancock  discounted  a  note  at 
the  bank  and  neglected  to  make  memoranda  thereof  on 
his  account  books  the  absence  of  such  memoranda  would 
not  tend  to  prove  that  the  bank  had  not  discounted  the 
note;  and  certainly  the  bank  was  under  no  obligation  in 
this  case  to  see  that  Hancock  appropriated  the  money 
loaned  to  him  towards  the  conduct  of  the  store.  The 
judgment  of  the  district  court  is  right  and  is 

Affirmed. 


AuLTMAN,  Miller  &  Company,  appellant,  v.  J.  T. 
Ward  et  al.,  appellees. 

Filed  Januaky  19, 1897.    No.  7025. 

Vendor  and  Vendee:  Consideration:  Evidence.  Evidence  examined, 
and  held  to  sustain  the  findings  of  the  district  court  (1)  that  the 
appellees  were  innocent  purchasers,  for  a  valuable  consideration, 
of  certain  real  estate;  (2)  and  that  appellees  never  assumed  and 
promised  to  pay  the  Judgment  of  appellant. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Strode,  J.     Affirmed. 

DamSf  Hihner  &  Whitnwt^e,  for  appellant. 

F.  E.  Brmcn  and  S.  L.  Gciathardt,  contra. 
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Kagan,  C. 

J.  T.  Ward  executed  and  delivered  two  promissory 
notes  to  Aultman,  Miller  &  Co.,  hereinafter  called  "Ault- 
man." On  the  18th  of  March,  1889,  Aultman  sued  Ward 
on  these  notes  before  a  justice  of  the  peace  of  Lancaster 
county.  Counsel  for  Aultman  used  the  notes  in  lieu  of  a 
bill  of  particulars.  By  mistake  the  summons  was  di- 
rected to  S.  T.  Ward,  and,  though  personally  served  on 
J.  T.  Ward,  was  returned  as  served  on  S.  T.  Ward.  J.  T. 
Ward  made  no  appearance  in  the  action,  and  judgments 
by  default  were  rendered  on  the  notes  against  S.  T.  Ward. 
In  January,  1890,  a  transcript  of  these  judgments  was 
duly  filed  and  docketed  in  the  office  of  the  clerk  of  the 
district  court  of  said  Lancaster  county.  At  the  time  of 
the  filing  of  this  transcript  J.  T.  Ward  was  the  owner  of 
a  tract  of  land  in  said  I^aucasttn*  county,  and  afterwards, 
in  May,  1890,  he  sold  and  conveyed  such  real  estate  to 
Levi  Ward  and  Mary  H.  Ward.  In  December,  1892,  Ault- 
man brought  this  suit  in  the  district  court  of  Lancaster 
county,  making  J.  T.  Ward,  Levi  Ward,  and  Mary  H. 
Ward  defendants.  Aultman,  in  his  petition,  set  out  the 
facts  already  enumerated,  and  also  alleged  that  Levi 
Ward  and  Mary  H.  Ward  had  assumed  and  agreed  to  pay 
the  Aultman  judgments  in  consideration  of  the  convey- 
ance to  them  of  the  land  by  J.  T.  Ward.  Aultman  prayed 
that  the  judgments  rendered  before  the  justice  of  the 
peace,  and  the  transcript  thereof  docketed  in  the  office  of 
the  clerk  of  the  district  court,  might  be  amended  into 
judgments  against  J.  T.  Ward,  instead  of  S.  T.  Ward, 
and  declared  a  lien  upon  the  real  estate  conveyed  by  J.  T. 
Ward  from  the  date  of  the  filing  of  such  transcript,  and 
for  a  personal  judgment  against  Levi  Ward  and  Mary  H, 
Ward  for  the  amount  of  such  judgments.  Levi  and  Mary 
H.  Ward  defended  the  action  upon  the  ground  that  they 
had  purchased  the  real  estate  of  J.  T.  Ward  for  a  valuable 
consideration,  without  knowledge,  actual  or  constructive, 
of  the  Aultman  judgments,  and  denied  that  they  ever 
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assumed  or  promised  to  pay  such  judgments.  The  dis- 
trict court  found  that  Levi  and  Mary  H.  Ward  purchased 
the  real  estate  of  J.  T.  Ward  on  May  6,  1890,  in  good 
faith  and  for  a  valuable  consideration,  and  without  any 
knowledge,  either  actual  or  constructive,  of  the  Aultman 
judgments;  and  further  found  that  they  never  assumed 
or  promised  to  pay  those  judgments,  and  entered  a  decree 
that  they  "go  hence  without  day  and  recover  their  costs.'' 
The  court  also  entered  a  decree  in  favor  of  Aultman 
amending  the  judgments  and  the  transcript  thereof  so 
as  to  make  the  judgments  of  record  against  J.  T.  Ward. 
From  this  decree  Aultman  has  appealed. 

The  entire  argument  of  the  appellant  Is  directed  to  the 
contention  that  the  findings  of  the  district  court  are  not 
sustained  by  sufficient  evidence.  We  think  they  are.  In- 
deed, we  think  under  the  evidence  the  court  would  not 
have  been  justified  in  rendering  any  other  decree  than  the 
one  it  did.  Levi  and  Mary  H.  Ward  are  innocent  pur- 
chasers for  value  of  the  real  estate  upon  which  it  is 
sought  to  fasten  the  lien  of  the  Aultman  judgments,  and 
they  became  such  purchasers  for  value,  parted  with  be- 
fore either  actual  or  constructive  notice  of  the  Aultman 
judgments,  and  there  is  no  room  in  the  record  for  the 
contention  that  they  assumed  or  agreed  to  pay  the  Ault- 
man judgments  as  a  part  of  the  consideration  for  the 
conveyance  to  them  of  the  real  estate.  The  appellant, 
by  the  decree  of  the  court,  has  succeeded  in  having  a  judg- 
ment which  was  rendered  against  S.  T.  Ward  amended 
and  changed  so  as  to  be  a  judgment  against  J.  T.  Ward, 
the  party  sued,  and  as  such  it  stands  of  record  in  the 
office  of  the  clerk  of  the  district  court  of  Lancaster  county, 
and  from  the  date  of  the  decree  appealed  from  it  became 
a  lien  upon  any  real  estate  that  J.  T.  Ward  owned  in  that 
county.  This  was  all  the  appellant  was  entitled  to.  The 
appeal  is  entirely  without  merit  and  the  decree-  of  the 
district  court  is 

Affirmed. 
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Sarah  C.  Smith  v.  William  H.  Beagle. 

Filed  January  19, 1897.    No.  6993. 

Transcript  for  Beview.  The  filing  of  the  original  pleadings  and  other 
documents  belonging  to  the  records  of  the  district  court  does  not 
take  the  place  of  the  certified  transcript  which  the  statute  requires 
as  a  foundation  for  appellate  proceedings,  even  though  the  parties 
may  stipulate  to  that  effect.  Moore  v,  Watennan,  40  Neb.,  498, 
followed. 

Error  from  the  district  court  of  Valley  county.  Tried 
below  before  Harrison,  J.    Affirmed, 

Coffin  &  Stone  and  C.  A.  MunUy  for  plaintiff  in  error. 

A.  M.  RohhinSj  contra. 

Irvine,  C. 

We  have  in  this  ease,  properly  authenticated,  a  bill  of 
exceptions  and  a  transcript  of  the  verdict,  motion  for  new 
trial,  and  judgment.  In  addition  to  this  there  is  a  bundle 
of  loose  papers  which  look  as  if  they  might  be  the  original 
flies  from  the  office  of  the  clerk  of  the  district  court,  but 
not  authenticated  as  such,  and  a  stipulation  of  counsel 
that  the  original  files  may  be  used  in  lieu  of  a  transcript. 
This  does  not  comply  with  the  statutes  regulating  pro- 
ceedings  in  this  court.  {Moore  v.  Water nian^  40  Neb.,  498; 
Bell  i\  Seller  J  40  Neb.,  501;  School  District  v.  Cooper  ^  44 
Neb.,  714;  McDonald  v.  Grahow,  46  Neb.,  406;  Otis  v.  But- 
ters, 46  Neb.,  492;  Peck  v.  Nebraska  Loan  &  Trust  Co.,  50 
Neb.,  227.)  Without  a  transcript  of  the  pleadings  we  are 
unable  to  examine  the  evidence  to  ascertain  whether  it 
was  suflflicient  to  support  the  verdict,  as  we  have  no  means 
of  determining  what  was  in  issue.  Nor  have  we  the  in- 
structions before  us  for  examination.  All  assignments 
of  error  relate  to  questions  of  this  character. 

Affirmed. 

Harrison,  J.,  not  sitting. 
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William  H.  Beagle,  Sheriff,  v.  Laura  A.  Smith. 

Filed  January  19, 1897.    No.  6986. 

1.  Execution:  Levy:  Replevin:  Property  in  Custodia  Leois.    When 

property  has  been  levied  upon  on  writ  of  execution  and  has  been 
delivered  to  a  third  person,  plaintiff  in  a  replevin  suit  against  the 
officer  making  the  levy,  such  property  cannot  be  again  seized  by 
the  officer  under  another  writ  against  the  same  person  while  the 
replevin  suit  is  pending. 

2.  Pleading:  Execution:  Replevin:  Trover.    An  action  in  the  nature 

of  trover  was  brought  against  a  sheriff,  who  answered  Justifying 
his  acts  under  a  levy  of  a  writ  of  execution  directed  against  a 
third  person,  by  whom  it  was  alleged  the  property  had  been 
fraudulently  conveyed  to  the  plaintiff.  The  plaintiff  replied  that 
prior  to  the  levy  the  same  officer  had  levied  upon  the  same  prop- 
erty by  virtue  of  another  writ  against  the  same  grantor;  that 
plaintiff  had  replevied  from  the  officer,  and  that  the  replevin  suit 
was  still  pending.  Held,  That  such  matter  was  properly  pleaded 
in  the  reply. 

Error  from  the  district  court  of  Valley  county.  Tried 
below  before  Harrison,  J.     Affirmed. 

A.  M.  Robbins  and  E.  J.  Babcocky  for  plaintiff  in  error. 

Keferences:  Hastings  School  District  v.  Caldwelly  16  Neb., 
68;  Holmes  v.  Bailey,  16  Neb.,  300;  Zunkk  v.  Cunninghamy 
10  Neb.,  162;  Davidson  v.  Waldron,  31  111.,  120;  Mulligan 
t\  Bailey,  28  Ga.,  507;  Bernheimer  v.  Marshall,  2  Minn.,  61; 
Webb  V.  Bidwell,  15  Minn.,  394;  Hatch  i\  Coddington,  32 
Minn.,  92;  Gregory  r.  Karr,  36  Neb.,  533;  First  Nat.  Bank 
V.  Oerson,  32  Pac.  Rep.  [Kan.],  907;  Bruner  v.  Dyball,  42 
111.,  34;  Lovett  v.  Burkhardt,  44  Pa.,  174;  Moore  v.  Herrony 
17  Neb.,  701;  Hunt  v.  Robinson,  11  Cal.,  262, 

Coffin  d  Stone  and  C.  A.  Munn,  contra. 

Irvine,  C. 

This  was  an  action  by  Laura  A.  Smith  against  Beagle, 
the  sheriff  of  Valley  county,  for  the  conversion  of  certain 


Vol.50]  JANUARY  TERM,  1897.  447 


Beagle  v.  Smith. 


horses.  The  sheriff  justified  by  alleging  that  the  prop- 
erty had  been  fraudulently  conveyed  by  Shelby  L.  Smith 
to  the  plaintiff,  and  that  he  had  seized  it  under  certain 
writs  of  attachment  and  execution  against  Shelby  L» 
Smith.  The  plaintiff  in  reply,  among  other  things^ 
pleaded  that  prior  to  the  levy  alleged  in  the  answer  the 
property  had  been  seized  by  Beagle  under  another  writ 
against  Shelby  L.  Smith;  that  the  plaintiff  had  replevied 
the  property  from  him,  and  had  given  bond;  and  that 
the  property  had  been  delivered  to  the  plaintiff  under  the 
writ  of  replevin.  There  was  a  verdict  and  judgment  for 
the  plaintiff.  The  petition  in  error  contains  fifty-seven 
assignments  of  error,  but  all  of  those  discussed  in  the 
brief  relate  to  the  matter  pleaded  in  reply.  The  defend- 
ant raised  the  question  in  the  first  place  by  moving  to 
strike  from  the  reply  the  allegatiohs  referred  to;  in  the 
second  place,  by  objecting  to  the  admission  of  the  evi- 
dence in  support  of  those  allegations;  and  in  the  third 
place,  by  excepting  to  a  peremptory  instruction  to  find  for 
the  plaintiff  as  to  such  property  as  the  evidence  disclosed 
she  held  by  virtue  of  the  first  writ  of  replevin.  It  is  not 
contended  that  the  evidence  did  not  warrant  a  peremp- 
tory instruction  provided  the  facts  pleaded  required,  as  a 
matter  of  law,  a  verdict  for  the  plaintiff.  Two  questions 
are  thus  presented :  First,  when  property  has  been  levied 
upon  on  a  writ  of  execution  and  has  been  delivered  to  a 
third  person,  the  plaintiff  in  a  replevin  suit  against  the 
oflBcer  making  the  levy,  can  such  property  be  again  seized 
by  the  officer  under  another  writ  against  the  same  defend- 
ant while  the  replevin  suit  is  pending;  and  second,  was 
such  matter  properly  pleaded  in  reply? 

The  first  question  must  be  answered  in  the  negative. 
(Acker  v.  White,  25  Wend.  [N.  Y.],  614;  Selleck  v.  Phelps,  11 
Wis.,  380;  Bates  County  Nat.  Bank  v.  Owen,  79  Mo.,  429; 
Rhines  v.  Phelps,  3  Gilm.  [III.],  455;  Pipher  v.  Fordyce,  88 
Ind.,  436.)  The  case  of  Hagan  v.  Lucas,  10  Pet  [U.  S.], 
400,  supx>orts  the  doctrine  of  the  other  cases  cited  in  its 
reasoning,  although  the  question  there  was  upon  levies 
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made  in  one  case  by  a  sheriff  and  in  the  other  by  a  United 
States  marshal.  Property  taken  under  a  writ  of  replevin 
from  an  officer  who  has  seized  it  on  execution  remains 
in  custodia  legiSy  although  it  has  been  delivered  to  the 
plaintiff.  The  lien  acquired  by  the  levy  while  suspended 
is  not  destroyed,  and  should  judgment  be  rendered  for  the 
defendant  in  the  replevin  case  it  would  be  for  a  return  of 
the  property  or  for  its  value,  or  at  least  for  the  value  of 
the  officer's  interest  therein.  The  bond  binds  the  plaint- 
iff to  that  effect.  To  hold  that  while  a  plaintiff  so  holds 
property  it  may  be  again  seized  under  other  writs  against 
the  same  person,  would,  as  pointed  out  in  the  cases  cited, 
work  manifest  injustice.  It  would  follow  either  that  the 
replevin  bond  would  be  discharged,  in  which  event  the 
defendant  in  the  replevin  case  would  unjustly  suffer,  or 
else  the  property  woul'd  be  liable  to  be  subjected  not  only 
once,  but  as  frequently  as  the  writs  might  be  issued,  to  the 
satisfaction  of  the  debts  of  the  same  person;  but  either 
result  would  be  intolerable.  The  plaintiff  in  error  seeks 
to  avoid  the  operation  of  the  rule  on  the  ground  that  the 
first  replevin  action  was  fraudulent,  and  in  support  of 
his  argument  cites  First  Nat  Bank  v.  Gerson,  32  Pac.  Kep. 
[Kan.],  905.  But  the  rule  there  laid  down  related  to  a 
case  where  both  the  first  levy  and  the  replevin  suit  were 
collusive  for  the  purpose  of  placing  the  property  in  cus- 
todia legis,  and  thereby  defeating  creditors.  It  is  not  con- 
tended here  that  the  first  levy  was  collusive  or  fraudu- 
lent, nor  that  the  replevin  suit  was  the  result  of  collusion 
between  the  plaintiff  therein  and  the  sheriff,  or  the  plaint- 
iff to  the  first  writ.  The  contention  merely  is  that  the 
claim  of  this  plaintiff  and  the  plaintiff  in  replevin  was 
fraudulent  as  against  the  creditors  of  Shelby  L.  Smith. 
That  would  be  a  matter  of  defense  in  the  replevin  suit, 
but  it  did  not  avoid  jurisdiction  in  that  or  in  the  action 
wherein  the  first  levy  was  made.  We  think  this  matter 
was  properly  pleaded  in  the  reply.  The  plaintiff  claimed 
a  general  ownership  both  in  the  replevin  suit  and  in  this. 
Therefore  there  is  no  inconsistency  in  claiming  in  this 
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the  right  of  possession  also  by  virtue  of  the  writ  of  re- 
plevin. The  defendant  specially  pleaded  justification 
under  the  later  writs,  and  it  was  perfectly  proper  in  re- 
ply to  plead  facts  showing  that  aside  from  the  main  mat- 
ters in  issue  the  later  levies  were  illegal.  The  plaintiff 
pleaded  and  proved  good  title,  unless  it  might  be  against 
creditors  of  Shelby  L.  Smith  enforcing  their  demands  by 
valid  legal  process,  and  such  process  being  first  alleged 
in  the  answer,  matter  in  avoidance  of  its  legality  might 
properly  be  pleaded  in  the  reply. 

Ajb'firmed. 


Harrison,  J.,  not  sitting. 


James  Moran,  Sr.,  v.  Enos  MoOullum. 

Piled  Januaby  19, 1897.    No.  6990. 

Continuance:  Justice  of  the  Peace.  A  party  to  an  action  before  a 
Justice  of  the  peace,  who  has  obtained  one  adjournment,  cannot 
procure  another  extending  more  than  thirty  days  from  the  return 
day,  on  a  general  affidavit  in  the  language  of  section  960  of  the 
Code  of  Civil  Procedure.  For  that  purpose  he  must  comply  witb 
section  961. 

Error  from  the  district  court  of  Nuckolls  county. 
Tried  below  before  Hastings,  J.    Affirmed. 

Buck  d  McGonnelly  for  plaintiff  in  error. 

Searle  &  ColemaUy  contra. 

I U  VINE,  0. 

ileCullum  brought  an  action  in  replevin  against  Moran 
before  a  justice  of  the  peace.  On  the  return  day  an  ad- 
journment was  granted,  on  the  request  of  the  defendant 
and  by  consent  of  the  plaintiff,  for  seventeen  days.  When 
the  day  to  which  the  cause  stood  adjourned  came,  the  de- 
.   33 
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fendant  filed  a  motion  for  an  adjournment  for  thirty  days 
further  and  supported  the  same  by  his  affidavit  as  follows: 
"James  Moran,  the  defendant  in  this  action,  being  first 
duly  sworn,  on  his  oath  says  he  cannot  safely  proceed 
with  the  trial  of  said  action  at  this  time  for  the  want  of 
material  testimony  for  the  defense  which  he  expects  to 
procure.  Wherefore  he  recjuests  of  the  court  that  said 
cause  may  be  continued  for  thii-ty  days  from  this  date.'^ 
The  motion  was  overruled  and  after  judgment  for  the 
plaintiff  the  defendant  prosecuted  error  to  the  district 
court,  where  the  judgment  of  the  justice  was  afflrme<l. 
The  defendant  now  prosecutes  error  to  this  court  from  the 
judgment  of  the  district  court.  The  sole  (luestion  raised 
is  the  sufficiency  under  the  circumstances  above  stated 
of  the  atHdavit  for  a  continuance. 

Sections  959,  960,  and  961  of  the  Code  of  Civil  Proced- 
ure provide  for  adjournment  of  trials  before  justices  of 
the  peace.  Section  959  provides  for  certain  cases  w'here 
the  justice  may  adjourn  the  trial  upon  the  return  day 
without  the  consent  of  either  party;  and  closes  as  fol- 
lows: "If  the  trial  be  not  adjourned  it  must  take  place 
immediately  upon  the  return  of  the  summons."  Sections 
960  and  961  are  as  follows: 

"Sec.  960.  The  trial  may  be  adjourned  upon  the  appli- 
cation of  either  i>arty,  without  the  consent  of  the  other, 
for  a  period  not  exceeding  thirty  days,  as  follows;  the 
party  asking  the  adjournment  must,  if  required  by  his 
adversary,  prove  by  his  own  oath,  or  othen^ise,  that  he 
cannot,  for  want  of  material  testimony  which  he  expects 
to  procure,  safely  proceed  to  trial. 

"Sec.  961.  An  adjournment  may  be  had  at  the  return 
day,  or  at  any  subsequent  time  to  which  the  cause  may 
stand  adjourned,  on  the  application  of  either  party,  for  a 
period  longer  than  thirty  days,  but  not  to  exceed  ninety 
days  from  the  time  of  the  return  of  the  summons,  upon 
compliance  with  the  provisions  of  the  preceding  section, 
and  upon  proof  by  the  oath  of  the  party,  or  otherwise,  to 
the  satisfaction  of  the  justice,  that  such  party  cannot  be 
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ready  for  trial  before  the  time  to  which  he  desires  an  ad- 
journment for  the  want  of  material  evidence,  describing 
it,  that  the  delay  has  not  been  made  necessary  by  any 
act  or  negligence  on  his  part  since  the  action  was  com- 
menced, and  that  he  expects  to  procure  the  evidence  at 
the  time  stated  by  him." 

In  Belcher  v.  Skinner,  28  Neb.,  91,  and  in  Coombs  v.  Brenk- 
lander,  29  Xeb.,  586,  it  was  held  that  an  affidavit  in  the 
language  of  section  960  was  sufficient  to  entitle  a  party 
to  a  continuance  not  exceeding  thirty  days,  but  in  both 
cases  the  application  was  made  on  the  daj'  when  the  cause 
was  first  set  for  trial.  In  Belcher  v.  Skinner  it  is  said  that 
this  latitude  is  allowed  because  the  statute  seems  to  re- 
gard thirty  days  as  not  an  unreasonably  short  time  to 
prepare  for  trial.  In  the  case  before  us  one  adjournment 
had  been  had  at  the  defendant's  request,  and  the  fact  that 
the  plaintiff  consented  is  not  material,  because  section 
960  demands  an  affidavit  only  when  recjuired  by  the  ad- 
verse party.  Possibly,  though  this  we  do  not  decide, 
where  the  first  adjournment  is  for  less  than  thirty  days, 
a  further  adjournment  might  be  had  under  section  960 
by  general  affidavit,  provided  the  two  adjournments  to- 
gether would  not  exceed  thirty  days;  but  section  961 
plainly  contemplates  that  in  order  to  procure  an  adjourn- 
ment extending  more  than  thirty  days  from  the  return 
day  the  affidavit  must  be  according  to  the  requirement 
of  that  section.  The  affidavit  here  filed  was  insufficient 
to  justify  an  adjournment  extending  beyond  thirty  days 
from  the  return  day. 

Affirmed. 
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ifio_  *45!  Union  Pacific  Railway  Company  v.  Metcalp  &  Wood. 

Filed  Januaby  19, 1897.    No.  7007. 

1.  Partnership:  Actions:  Death  of  Partner:  Abatement.  A  peti- 
tion set  forth  that  the  plaintiffs,  A  &  B,  were  a  firm  composed  of 
A  and  B,  formed  for  the  purpose  of  doing  business  in  this  state. 
The  caption  was  in  the  firm  name  alone.  The  summons  did  not 
appear  in  the  record.  Held,  That  the  action  was  not  one  brought 
under  section  24  of  the  Code,  authorizing  partnerships  to  sue  with- 
out setting  forth  the  names  of  the  partners,  and  that  it  did  not 
abate  on  the  death  of  one  of  the  partners. 

t. :  :  :  ,  That  the  surviving  partner  was  al- 
ready a  party  to  the  action,  and  that  on  the  death  of  the  other 
partner  the  action  could  properly  be  continued  in  the  name  of  the 
survivor  alone. 

t.  Carriers:  Failure  to  Deliver  Consignment:  Pleadino.    An  action 

against  a  carrier  for  failure  to  deliver  goods  cannot  be  maintained 

by  the  consignor  in  the  absence  of  averments  that  he  was  the 

I  owner  of  the  goods,  that  he  was  liable  for  their  loss,  or  that  he 

I  had  sustained  special  damage. 

Error  from  the  district  court  of  York  county.  Tried 
below  before  Bates,  J.     Reversed. 

The  facts  and  issues  are  stated  in  the  opinion. 

John  M.  Thurston,  W.  R.  Kelly,  and  E.  P.  Smith,  for 
plaintiff  in  error: 

The  court  erred  in  overruling  the  motion  of  defendant 
below,  founded  on  its  plea  in  the  nature  of  abatement, 
that  the  action  be  dismissed.  {Burlington  d  M.  R.  R.  Co.  v. 
Dick,  7  Neb.,  242;  Ijease  v.  Vance,  28  la.,  509;  Weisz  v. 
Davey,  28  Neb.,  566;  Hays  v.  Lanier,  3  Blackf.  [Ind.],  322; 
Bentlvy  v.  Smith,  3  Caines  [N.  Y.],  170;  Simmons  v,  Titche, 
14  S.  R.  [Ala.],  786;  Leach  v.  Milbuni,  14  Neb.,  106;  Bur- 
rows V.  Bashford,  22  Wis.,  104;  Otis  v.  Thorn,  18  Ala.,  395; 
Davis  Avenue  R.  Co,  v.  Mallon,  57  Ala.,  168;  Dubhers  v. 
Goux,  51  Cal.,  154;  Sheldon  v.  Hoy,  11  How.  P.  [N.  Y.],  11; 
Merritt  v.  Seaman,  6  N.  Y.,  168.) 
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The  court  erred  in  overruling  the  demurrer  to  the  pe- 
tition and  the  objection  on  the  trial  to  any  evidence  being 
given  by  the  plaintiff  in  the  case,  for  the  reason  that  the 
petition  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  defendant.  {Arzbacher  v.  Mayer^  53  Wis., 
384;  Stevens  v.  Nichols^  130  U.  S.,  230;  Roberts  v.  Lovelly  38 
Wis.,  211;  Nelson  v.  Swan,  13  Johns.  [N.  Y.],  483.) 

The  petition  affirmatively  shows  that  the  cause  of  ac- 
tion is  in  McOourtie,  Hill  &  Co.,  named  therein  as  con- 
signee, and  not  in  the  plaintiff  Metcalf  &  Wood.  Prima 
facie  the  consignees  are  the  owners  and  the  right  of  ac- 
tion is  in  them,  the  legal  presumption  being  that  when 
goods  are  sent  to  a  consignee,  the  title  thereto  vests  in 
him  as  soon  as  they  are  shipped.  {Dawes  v.  Peck^  8  Term 
R  [Eng.],  330;  Lawrenee  v.  Minturn,  17  How.  [U.  S.],  100; 
Ogden  v.  Coddington,  2  E.  D.  Smith  [N.  Y.],  317;  Tronson  v. 
Dent,  36  Eng.  L.  &  Eq.,  41;  Coleman  v.  Lambert,  5  M.  &  W. 
[Eng.],  502;  Pennmjlvania  Go.  v.  Poor,  103  Ind.,  553;  ifadi- 
sofiy  I.  d  P.  R.  Co.  V.  Whitesely  11  Ind.,  55;  Pennsylvania  Co. 
V.  Holdermany  69  Ind.,  18;  Ludlow  v,  Boione,  1  Johns.  [N.  Y.], 
1;  Wisem^an  v.  Vandeputt,  2  Vern.  [Eng.],  203;  Coxe  v. 
Harden,  4  East  [Eng.],  211;  Dawes  v.  Peek,  8  Term  [Eng.], 
330;  Coates  v.  Chaplin,  2  G.  &  D.  [Eng.],  552;  Dunlap  v. 
Lambert,  6  Clark  &  F.  [Eng.],  600;  Hazleton  r.  Union  Bank 
of  Columbus,  32  Wis.,  34;  Roberts  v.  Lovell,  38  Wis.,  211; 
Friddle  v.  Crane,  68  Ind.,  583;  Wilson  v.  Town  of  Montieello, 
85  Ind.,  10;  Wier  v.  State,  96  Ind.,  311.) 

There  was  nothing  in  the  petition  charging  defendant, 
or  showing  it  liable,  as  a  common  carrier,  except  on  its 
own  lines  within  the  state.  There  is  no  evidence  showing 
any  loss  or  damage  to  the  consignment  while  being  trans- 
ported within  the  state.  Plaii^iff  should  not  recover. 
(Gibbons  v.  Ogden,  9  Wheat.  [U.  S.],  1;  Hannibal  &  St.  J. 
R.  Co.  V.  Husen,  95  U.  S.,  472;  State  Freight  Tax,  15  Wall. 
[U.  S.],  232;  Ward  v.  Maryland,  12  Wall.  [U.  S.],  418; 
Welton  V,  State  of  Missouri,  91  U.  S.,  275;  Henderson  r. 
Mayor  of  New  York,  92  U.  S.,  259;  Chi  Lung  v.  Freeman,  92 
U.  S.,  275;  Hobart  v.  Drogan,  10  Pet.  [U.  S.],  108;   United 
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SUftcs  i\  New  Bedford  Bridge,  1  W.  &  M.  [U.  S.],  418;  Davis 
V.  Dunmn,  17  Am.  &  Eng.  R.  Cas.  [Miss.],  295.) 

The  limitatious  printed  upon  the  face  of  the  bill  of  lad- 
ing, and  the  rules  and  regulations  indorsed  upon  the 
back  thereof,  were  in  terms  agreed  to  by  both  of  the  con- 
tracting parties,  and  were  in  all  respects  valid  and  bind- 
ing. [Sinft  i\  Philadelphia  d  R.  R.  To.,  58  Fed.  Rep.,  858; 
Welton  V.  ^tate  of  Missouri,  91  U.  S.,  282;  Broicn  v.  Houston, 
114  U.  S.,  622.) 

A  common  carrier  may  law^fully  contract  for  indemnity 
from  responsibility  beyond  its  own  lines  as  to  freight 
shipped  on  its  own  road  and  from  thence  carried  over 
another  road  than  that  of  the  carrier,  but  connecting 
therewith.  {Terre  Haute  &  L.  R.  Co.  v.  Sherwood^  31  N.  E. 
Rep.  [Ind.],  786;  Hallenbake  v.  Fish,  8  Wend.  [N.  Y.],  547; 
Russell  V.  Pagan,  8  Atl.  Rep.  [Del.],  258;  Mason  v.  Thomp- 
son, 9  Pick.  [Mass.],  280;  My  rich  r.  Michigan  G.  R.  Go.y  107 
U.  S.,  102;  Nutting  v.  Connecticut  River  R.  Co.,  1  Gray 
[^iass.],  502;  Burroughs  v.  Norxcich  c6  W.  R.  Co.,  100  Mass., 
26;  Case  v.  Dunmore,  2.3  Pa.  St.,  93;  Butt  v.  Green,  29  O. 
St.,  667;  .S7i(7///'^  Appeal,  36  Pa,  St.,  373;  Spitley  v.  Prost, 
15  Fed.  Rep.,  299;  Weinberg  v.  Albemarle  &  R.  R.  Co.,  91  N. 
Car.,  31;  Boorman  v.  American  Express  Co.,  21  Wis.,  157; 
f/race  v.  Adam^,  100  Mass.,  505;  Illinois  C.  R.  Co.  v.  Jonte, 
VA  Brad.  [111.  App.],  424;  Muller  v.  Cincinnati,  H.  d  D.  R. 
Co.,  2  Cinn.  Sup.  Ct.  Rep.  [O.],  280;  McCarn  v.  Interna' 
titnml  ct  G.  N.  R.  Co.,  19  S.  W.  Rep.  [Tex.],  547;  Atchism 
tt  X.R.  Co.  V.  Washburn,  5  Xeb.,  117;  Missouri  P.  R.  Co.  v. 
Vandcrenter,  26  Xeb.,  222;  Union  P.  R.  Co.  v.  Marston,  30 
X(^b.,  241.) 

P.  C.  Power,  contra: 

The  action  did  not  abate  upon  the  death  of  the  partner. 
(2  Bates,  Partnership,  sec.  725;  Cragin  r.  Gardner,  31  N. 
W.  Rep.  [Mich.],  206;  Phwniw  Ins.  Co.  v.  Moog,  1  So.  Rep. 
[Ala.],  108.) 

The  carrier's  liability  is  not  restricted  to  its  own  line. 
(Compiled  Statutes,  ch.  16,  sec.  Ill;  Atchison  d  N.  R.  Co. 
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V.  ^yashbumJ  5  Neb.,  117;  Missouri  P.  R.  Co.  v.  Vande- 
renter,  26  Neb.,  222;  Union  P.  K  Go.  v.  Marston,  30  Neb., 
241;  Sf.  Joseph  £  G,  I.  R.  Go.  v.  Palmer,  38  Neb.,  463; 
Atchison,  T.  c6  /S.  F.  R,  Go.  v.  Lawler,  40  Neb.,  356;  Murray 
c.  Vhiengo  &  N.  W.  R.  Co.,  62  Fed.  Rep.,  24.) 

Irvine,  C. 

This  was  an  action  against  the  Union  Pacific  Railway 
Company  for  failnre  to  convey  and  deliver  certain  goods 
consigned  by  Metcalf  &  Wood  from  York,  Nebraska,  to 
McCourtie,  Hill  &  Co.,  at  Chicago,  Illinois.  As  several 
questions  arise  out  of  averments  in  the  petition,  we  quote 
a  portion  thereof: 
^^Metcat.f  &  Wood  and  James  ' 

H.  Wood,  Surviving  Member 

OF  the  Said  Firm,   Plaint- 

IFFSj 

V. 

Union  Pacific  Railroad  Com- 
pany, Defendant. 
"Plaintiff  for  cause  of  action  against  the  defendant 
alleges  that  this  plaintiff,  Metcalf  &  Wood,  is  a  firm  of 
persons  composed  of  Lafayette  Metcalf  and  James  II. 
Wood,  formed  for  the  purpose  of  doing  business  in  this 
state  and  not  incorporated,  and  doing  business  in  York, 
York  county,  Nebraska,  in  the  name  and  style  of  Metcalf 
&  Wood. 

"2.  Defendant  is  a  corporation  duly  incorporated  by 
act  of  congress  of  the  United  States. 

"3.  Said  defendant,  at  the  times  thereinafter  men- 
tioned, Tvas  and  still  is  a  common  carrier  of  goods  and 
chattels  for  hire  from  York,  York  county,  Nebraska,  to 
Chicago,  in  the  state  of  Illinois. 

"4.  On  or  about  the  1st  day  of  December,  1891,  the 
plaintiff  delivered  to  the  defendant  one  car  load  of  flax- 
seed at  York,  Nebraska,  containing  one  thousand  bushels 
of  flax,  to  be  safely  and  securely  conveyed  by  said  defend- 
ant from  said  York,  Nebraska,  to  said  Chicago,  in  the 
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state  of  Illinois^  and  the  defendant  then  and  there  under- 
took and  agreed,  for  a  certain  reward  to  be  paid  by  the 
plaintiff  to  the  said  defendant,  to  so  safely  and  securely 
deliver  the  said  flaxseed  to  McCourtie,  Hill  &  Co.,  at  the 
city  of  Chicago  and  state  of  Illinois. 

"5.  The  said  defendant  did  not  safely  convey  and  de- 
liver the  said  flax  as  it  had  undertaken  to  do,  but,  on  the 
contrary,  conducted  itself  so  negligently  in  and  about 
carrying  and  transporting  the  same  that  on  the  line  of 
the  defendant's  railroad  between  said  York  and  Chicago 
five  hundred  bushels  of  said  flaxseed,  which  was  of  the 
value  of  ninety-two  cents  per  bushel,  was  wholly  lost  to 
the  plaintiff,  to  the  plaintiff's  damage  in  the  sum  of  f  460." 

This  was  followed  by  a  second  count,  in  similar  lan- 
guage, averring  the  shipment  and  failure  to  deliver  of  a 
car  load  of  shelled  corn.  The  verdict  having  been  in 
favor  of  the  defendant,  which  is  here  the  complaining 
party,  on  the  second  count  of  the  petition,  it  is  unneces- 
sary to  set  it  out  or  further  consider  it.  The  defendant 
demurred  to  each  cause  of  action.  The  demurrers  were 
overruled,  and  the  defendant  then  answered  denying 
seriatim  the  averments  of  the  petition,  including  the  al- 
leged partnership.  Further,  the  defendant  averred  "that 
said  flaxseed  and  corn  ♦  ♦  ♦  was  delivered  to  and 
received  by  said  defendant  and  placed  in  the  cars  of  the 
defendant  for  McCourtie,  Hill  &  Co.  of  Chicago,  and  that 
the  same  was  safely  conveyed  and  delivered  to  the  HSiid 
McCourtie,  Hill  &  Co.  in  the  city  of  Chicago,  in  the  state 
of  Illinois,  without  any  negligence  or  want  of  care  on  the 
part  of  the  defendant  in  respect  thereto."  In  addition 
to  this,  it  was  alleged  that  the  action  was  one  arising 
under  the  constitution  and  laws  of  the  United  States,  the 
goods  being  received  in  accordance  with  two  certain  bills 
of  lading  at  York,  Nebraska,  to  be  carried  to  Council 
Bluffs,  Iowa,  the  terminus  of  defendant's  line,  under  the 
agreement  that  the  responsibility  of  defendant  as  a  com- 
mon carrier  should  cease  at  Council  Bluffs,  and  that  said 
goods  were  forwarded  therefrom  over  some  other  road 
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to  Chicago.  Finally,  it  was  pleaded  that  if  there  was 
any  such  firm  as  Metcalf  &  Wood  it  had,  since  the  com- 
mencement of  the  action,  been  dissolved  by  the  death  of 
Lafayette  Metcalf,  and  that  by  reason  thereof  the  action 
had  abated.  Thereafter  the  defendant  moved  the  court 
for  a  judgment  of  dismissal  on  the  plea  in  abatement. 
This  motion  was  overruled  and  the  plaintiff  given  leave 
to  insert  in  the  caption  the  words,  now  appearing  therein, 
"and  James  H.  Wood,  surviving  member  of  said  firm." 
Thereupon  the  plaintiff  filed  a  reply  denying  new  matter 
in  the  answer,  admitting  the  death  of  Lafayette  Metcalf, 
and  alleging  that  James  H.  Wood  was  the  surviving 
member  of  the  firm.  The  case  was  then  tried,  resulting 
in  a  verdict  for  the  plaintiff  on  account  of  the  flax.  This 
judgment  the  defendant  seeks  to  reverse,  assigning  fifty- 
four  errors,  most  of  which  are  more  or  less  specifically 
argued  in  the  briefs. 

The  first  question  presented  relates  to  the  action  of  the 
court  in  overruling  the  plea  in  abatement.  The  argu- 
ment is  founded  upon  the  theory  that  the  action  is  prose- 
cuted under  section  24  of  the  Code  of  Civil  Procedure, 
whereby  "Any  company  or  association  of  persons  formed 
for  the  purpose  of  carrying  on  any  trade  or  business,  or 
for  the  purpose  of  holding  any  species  of  property  in  this 
state,  and  not  incorporated,  may  sue  and  be  sued  by  such 
usual  name  as  such  company,  partnership,  or  association 
may  have  assumed  to  itself  or  be  known  by,  and  it  shall 
not  be  necessary  in  such  case  to  set  forth  in  the  process 
or  pleading,  or  to  prove  at  the  trial,  the  names  of  the 
persons  composing  such  company."  It  is  contended  that 
when  a  suit  is  brought  under  this  section  it  is  an  imper- 
sonal proceeding,  the  individual  members  of  the  firm  are 
not,  as  such,  parties  thereto,  and  that  when  dissolution 
occurs  the  firm  has  no  longer  any  legal  existence,  and 
that  an  action  so  brought  therefore  abates.  We  need 
not  investigate  this  question,  because  the  suit  was  not  in 
fact  brought  under  the  section  referred  to.  The  opening 
paragraph  of  the  petition  describes  the  firm  of  Metcalf  & 
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Wood  as  composed  of  Lafayette  Metcalf  and  James  H. 
Wood,  and  the  caption,  which  originally  contained  merely 
the  name  of  the  firm,  should  not  be  permitted  to  control 
this  specific  averment,  which  was  undoubtedly  travers- 
able and  constituted  the  individual  members  parties 
plaintiff.  We  do  not  know  how  the  summons  issued,  but 
the  pleadings,  in  the  language  of  section  24  of  the  Code, 
set  forth  the  names  of  the  persons  composing  the  com- 
pany, and  the  action  must  be  treated  as  if  brought  re- 
gardless of  that  section.  We  have  quite  recenth^  held, 
following  well  established  principles,  that  on  the  death 
of  a  partner  the  assets  and  choses  in  action  of  the  part- 
nership vest  in  the  survivor.  {Lindner  v.  Adams  County 
Bank,  49  Neb.,  735.)  It  is,  therefore,  the  surviving  part- 
ner who  has  in  such  case  a  right  to  proceed  with  the  ac- 
tion. He  was  already  a  party,  and  the  orderly  course, 
perhaps,  would  have  been  to  suggest  the  death  of  the 
other  partner  and  to  procure  an  order  permitting  the 
action  to  proceed  in  the  name  of  the  survivor  alone.  But 
the  death  of  Metcalf  was  suggested  in  this  case  by  both 
answer  and  reply.  Wood  was  already  a  party  and  there 
was  no  error  in  permitting  his  name  to  be  added  in  the 
caption  of  the  petition.  The  judgment  was  rendered  in 
favor  of  Wood  alone,  so  that  while  the  proceedings  were 
not  strictly  regular,  they  were  without  prejudice  to  the 
defendant. 

It  is  next  argued  that  the  court  erred  in  overruling  the 
objection  of  the  defendant  to  the  introduction  of  any  evi- 
dence, on  the  ground  that  the  petition  did  not  state  a 
cause  of  action.  It  will  be  observed  that  the  petition 
contained  no  averment  that  the  plaintiffs  were  the  own- 
ers of  the  goods  shipped,  nor  did  it  contain  any  averment 
of  facts  showing  that  the  plaintiffs  were  in  any  manner 
liable  for  their  loss.  On  the  other  hand,  it  affirmatively 
averred  that  the  goods  were  to  be  safely  conveyed  and 
delivered  to  McCourtie,  Hill  &  Co.  in  Chicago.  It  is 
claimed  that  it  was  thus  affirmatively  shown  that  the 
cause  of  action  was  in  McCourtie,  Hill  &  Co.,  and  not  in 
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the  plaintiff.  This  raises  a  question  on  which  the  au- 
thorities present  a  most  embarrassing  conflict.  To  re- 
view them  in  extcnso  would  be  tedious  and  not  very  profit- 
able. A  few  English  cases  seem,  according  to  the  vary- 
ing opinions  of  different  courts  and  judges,  to  have  formed 
bases  for  the  different  views  expressed  in  this  country. 
In  Davis  v.  James^  5  Burr.  [Eng.],  2680,  Lord  Mansfield 
sustained  an  action  by  the  consignor  upon  the  theory  that 
wherever  the  property  lay,  the  contract  was  between  the 
consignor  and  the  carrier,  and  that  the  consignor  was 
bound  to  pay  the  freight.  In  Joseph  v.  Knox,  3  Camp. 
[Eng.],  320,  Lord  Ellenborough  sustained  a  similar  action 
on  the  same  ground  of  privity  of  contract,  and  because 
the  consideration  moved  from  the  consignor.  However, 
in  Datres  v.  Peck,  8  T.  R.  [Eng.],  330,  the  prior  cases  were 
distinguished  upon  the  f^iound  that  a  special  contract  had 
been  established,  and  the  kini»'s  bench  held  unanimously 
that  the  right  of  action  must  depend  upon  the  ownership 
of  the  goods;  that  they  became  the  property  of  the  con- 
signee on  delivery  to  the  carrier.  Therefore,  the  right 
of  action  was  in  the  consignee,  and  not  the  consignor. 
Th.^h'e  and  many  other  cases  were  reviewed  by  the  house 
of  lords  in  Dunlop  v.  Lamhei^t,  6  C.  &  F.  [Eng.],  600,  and 
the  conclusion  reached  that  generally  the  consignee  is 
the  proper  person  to  sue.  Yet  this  rule  may  be  varied  by 
circumstances,  among  them  the  fact  of  a  special  contract 
betw^een  the  consignor  and  the  carrier.  As  before  re- 
marked, these  different  views  are  reflected  throughout 
the  decisions  of  American  courts,  and  in  the  absence  of 
uniform  direct  authority  we  might  be  free  to  adopt  what- 
ever view  seemed  to  us  best  founded  on  principle.  We 
have,  however,  in  our  own  law  a  few  landmarks  by  which 
we  must  to  a  certain  extent  be  guided.  In  the  first  place, 
the  constitution  provides  that  "the  liability  of  railroad 
corporations  as  common  carriers  shall  never  be  limited" 
(Constitution,  art.  11,  sec.  4),  and  it  has  been  held  that  by 
special  contract  a  railroad  company  may  not  limit  its 
liability  as  a  carrier.     {Atchison  d  N.  R,  Co.  r.  Washhrrnf 
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5  Neh.,  117;  Missouri  P.  R.  Co.  v.  VandeverUerj  26  Neb.,  222 j 
St.  Joseph  &  G.  I.  R.  Co.  v.  Palmer ,  38  Neb.,  463;  Atchison^ 
T.  dc  S.  F.  R.  Co.  V.  Lawler,  40  Neb.,  356.)  It  would  seem 
to  result  from  this  doctrine  that  the  liability  of  carriers 
must  be  measured  according  to  the  common-law  rule, 
without  regard  to  special  contracts,  and  that  this  rule 
should  operate  in  favor  of  both  parties.  Next,  it  has 
been  held  that  a  bill  of  lading  is  a  symbol  of  property, 
and  one  properly  indorsed  operates  as  a  delivery  of  the 
property,  so  that  delivery  must  be  made  to  the  lawful 
holder  of  the  bill  of  lading  in  order  to  discharge  the  car- 
rier; and  this  was  held  in  an  action  by  such  lawful  in- 
dorsee of  the  bill  of  lading  against  a  carrier  who  had 
delivered  the  goods  to  another.  (Union  P.  R.  Co.  v.  John- 
son,  45  Neb.,  57.)  It  would  seem  to  follow  from  this  that 
by  issuing  its  bill  of  lading  a  carrier  becomes  responsible 
for  the  delivery  of  goods  to  the  consignee  or  his  assignee, 
the  duty  following  the  bill  of  lading  and  not  remaining  in 
favor  simply  of  the  consignor.  (See,  also,  Union  Stock 
Yards  Co.  v.  Westcott,  47  Neb.,  300.)  Again,  it  has  been 
held  that  the  refusal  of  a  carrier  to  surrender  goods  to 
the  rightful  owner  amounts  to  a  conversion,  and  to  sur- 
render to  the  rightful  owner  is  a  good  defense  to  an  ac- 
tion by  the  consignee.  {Shelknherg  v.  Frcmonty  E.  d  M.  V. 
R,  Co.y  45  Neb.,  487.)  We  think  it  may  be  safely  said, 
then,  that  the  law  of  this  state  establishes  these  proposi- 
tions: That  the  rights  and  liabilities  of  carriers  must  be 
determined  according  to  the  rules  of  the  common  law, 
without  regard  to  special  contracts  of  shipment,  and  that 
the  carrier  on  receiving  goods  receives  them  for  the 
owner,  presumably  the  consignee,  or  his  assignee,  but  the 
real  owner,  whoever  he  may  be;  that  the  consignee  may 
sue  and  recover  merely  on  proof  that  he  is  the  consignee; 
that  the  indorsee  of  the  bill  of  lading  may  sue  on  the  pro- 
duction of  the  bill  of  lading,  properly  indorsed  to  him; 
that  the  real  owner  may  sue.  We  think  it  would  be  an 
intolerable  hardship  on  the  carrier  to  hold  also  that  an 
action  would  lie  bv  the  consignor  merelv  because  he  is 
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the  consignor,  without  any  averment  that  he  is  the  owner, 
that  he  is  liable  for  the  goods,  or  that  he  has  sustained 
special  damage.  The  cases  holding  that  in  the  absence 
of  such  averments  the  consignor  may  sue  are  not,  as  we 
believe,  in  accordance  with  the  principles  of  law  estab- 
lished in  this  state.  As  already  seen.  Lord  Mansfield,  in 
Davis  V.  JameSy  supra,  based  the  right  on  the  fact  that  the 
consignor  was  to  pay  the  freight,  and  that  the  contract 
for  carriage  was  with  him.  This  principle  was  more 
clearly  stated  by  Lord  EUenborough  in  Joseph  v.  Knox, 
stipra,  recovery  being  placed  on  the  ground  that  the  con- 
sideration moved  from  the  consignor,  to  whom  the  prom- 
ise was  made.  But  it  is  well  settled  here  that  a  third 
person  for  whose  benefit  a  promise  is  made,  although  not 
a  party  to  the  consideration,  may  sue  thereon.  {Shamp  v. 
Meyer,  20  Neb.,  223;  Keedle  v.  Flaek,  27  Neb.,  836:  Former 
V.  Smithy  31  Neb.,  107;  Kaufman  v.  United  States  Nat.  Bank, 
31  Neb.,  661;  HaU  t?.  Ripp,  32  Neb.,  259;  SampU  v.  Hale, 
34  Neb.,  220;  Lyman  v.  City  of  Lincoln,  38  Neb.,  794;  Doll 
V.  Crume,  41  Neb.,  655;  Chicago,  B.  d  Q.  R,  Co.  v.  Bell,  44 
Neb.,  44;  Hare  v.  Murphy,  45  Neb.,  809.)  Prior  to  the  es- 
tablishment of  this  rule  all  benefits  from  the  express  con- 
tract of  carriage  would  be  lost  unless  the  consignor  him- 
self might  sue.  But  the  establishment  of  the  modern 
principle  undermines  the  whole  reasoning  on  which  the 
decisions  of  Lord  Mansfield  and  Lord  EUenborough  were 
based.  The  American  cases  taking  a  similar  view  are 
based  largely  on  the  learned  opinion  of  Chief  Justice 
Shaw  in  Blanchard  v.  Page,  8  Gray  [Mass.],  281.  An  in- 
spection of  that  case  will  show  that  it  is  founded  on  the 
same  obsolete  reasons.  All  the  cases  hold  that  the  pre- 
sumption is  that  the  consignee  is  the  owner,  and  all  the 
oases  holding  that  the  consignor  may  sue  are  based,  so 
far  as  we  can  ascertain,  on  one  of  three  grounds:  First, 
that  it  was  made  to  appear  by  pleadings  and  proof  that 
the  consignor  was  the  owner;  or  second,  that  the  con- 
signor was  liable  to  the  consignee  or  suffered  special 
damage;  or  third,  cases  based  solely  on  the  doctrine  of 
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privity  of  contract,  which,  we  think  we  have  demon- 
strated, does  not  apply  in  this  state.  Our  Code  requires 
all  actions  to  be  brought  by  the  real  party  in  interest, 
except  in  certain  cases  specified.  (Code  of  Civil  Proced- 
ure, sees.  29,  32.)  The  only  exception  which  could  pos- 
sibly be  applicable  to  this  case  is  that  one  "with  whom 
\  or  in  whose  name  a  contract  is  made  for  the  benefit  of 
,  another"  may  bring  the  action  without  joining  the  bene- 
ficiary. In  Missouri  it  has  been  held,  under  a  similar 
provision,  that  the  consignor  falls  within  this  exception, 
and  may  maintain  the  action  for  the  benefit  of  the  owner. 
But  this  case  was  based  solely  on  former  adjudications 
of  that  court  wherein  it  had  been  held  that  assignees  of 
choses  in  action  for  the  purpose  of  collection  only  might 
sue  in  their  own  names.  Hoagland  t\  Van  Etten,  22  Neb., 
681,  is  contrary  to  that  rule.  We  cannot  see  how  the 
consignor  can  be  conceived  to  be  the  trustee  of  an  express 
trust.  He  may,  strictly  speaking,  be  a  person  with  whom 
a  contract  is  made  for  the  benefit  of  the  consignee.  But 
this  is  true  in  every  case  w^here  a  promise  is  made  for  the 
benefit  of  a  third  person.  Our  law  permits  the  third  per- 
son to  sue.  Could  a  judgment  in  favor  of  the  promisee 
be  pleaded  in  bar  of  an  action  by  the  real  party  in  inter- 
est? We  think  not.  Under  the  allegations  oi  this  peti- 
tion, ownership  not  being  averred  in  the  plaintiffs,  and  a 
consignment  to  McCourtie,  Hill  &  Co.  being  pleaded,  the 
presumption  is  that  McCourtie,  Hill  &  Co.  were  the  own- 
ers. The  defendant  was  bound  to  deliver  to  them.  They 
or  their  indorsees  could  maintain  an  action.  Delivery  to 
the  true  owner  was  necessary  to  discharge  the  carrier 
from  liability.  Should  McCourtie,  Hill  &  Co.  sue  the  car- 
rier, it  would  be  no  defense  to  plead  a  former  recovery 
by  the  consignor,  unless  such  consignor  was  the  owner. 
The  objection  to  the  evidence  should  have  been  sustained* 


Reversed  and  remanded. 
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Boss  Gamble  v.  A.  Stauber  Manufacturing  Company. 

Filed  Januahy  19, 1897.    No.  7024. 

Cutom  and  Usage:  Knowledge:  Contracts.  The  business  usage  of 
a  particular  individual  is  not  admissible  to  interpret  a  contract 
between  that  individual  and  another  in  the  absence  of  proof  of 
knowledge  by  the  other  of  such  usage.  Union  Stock  Yards  Co.  v. 
Westcott,  47  Neb..  300.  followed. 

Error  from  the  district  court  of  Buffalo  county.  Tried 
below  before  Holcomb,  J.    Reversed. 

Calkins  d  Pratt,  for  plaintiff  in  error. 

Marston  d  NeviiiSy  contra. 

Irvine,  C. 

This  was  an  action  in  replevin  by  the  A.  Stauber  Man- 
ufacturing Company  against  Ross  Gamble  to  recover 
goods  described  as  "200  pairs  of  men's  and  boys'  pants.'^ 
The  plaintiff  had  judgment  for  a  portion  of  the  goods, 
and  the  defendant  brings  the  case  here  by  proceedings  in 
error.  • 

It  appears  that  one  A.  Sands  was,  in  1891,  in  business 
in  Kearney.  On  the  13th  of  October  in  that  year  he 
wrote  the  plaintiff  as  follows: 

"A.  Stauber  Mfg.  Co.— Gents:  Yours  of  the  12th  to 
hand.  You  can  send  a  sample  line  of  your  cashmere 
pants,  price  |2  to  f4,  and  if  prices  and  goods  are  satis- 
factory I  will  send  you  order. 

"Yours  resp.,  A.  Sands." 

Thereupon  a  quantity  of  the  articles  which  the  par- 
ties see  fit  to  designate  "pants"  was  shipped  by  the 
plaintiff  to  Sands,  and  on  October  16  the  plaintiff  mailed 
to  Sands  an  invoice  headed  as  follows: 
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"A.  Staubbe  Mfg.  Co., 

^'Manufacturer  of  Warranted  Pants,  1004,  1006,  1008 

Fourth  Street, 

"Clinton,  Iowa,  Oct  16, 1891. 

"Sold  to  Mr.  A.  Sands,  Kearney,  Neb. 

^Tayable  in  Chicago  or  New  York  exchange. 

^'Dec.  1,  6-10.     5-30.^' 

Below  this  was  a  list  of  the  goods  shipped  with  prices, 
and  across  the  face  was  printed  the  following:  "If  this 
bill  is  not  correct  in  all  respects,  please  notify  us  at  once, 
as  no  allowance  will  be  made  at  time  of  settlement." 
This  was  followed  October  21  by  a  written  order  from 
Sands  for  a  quantity  of  goods  of  the  same  character. 
These  goods  were  shipped  October  24,  and  invoiced  in 
precisely  the  same  form  as  the  first  shipment.  The 
goods,  in  some  way  not  disclosed,  found  their  way  into 
the  possession  of  Mr.  Gamble,  from  whom  the  plaintiff 
undertook  to  replevy  both  orders.  The  court  instructed 
the  jury  that  the  second  transaction  was  a  sale  to  Sands 
and  that  as  to  the  goods  embraced  in  the  second  order  the 
plaintiff  could  not  recover. 

The  sole  issue  presented  to  the  jury  was  whether  the 
first  transaction  was  a  shipment  of  samples  for  inspection 
and  return  by  Mr.  Sands,  or  whether  it  was  a  sale.  The 
plaintiff's  letter  of  October  12,  referred  to  in  Sands'  letter 
of  the  13th,  was  not  produced  and  there  is  no  evidence 
as  to  its  character.  It  will  be  at  once  observed  that  ac- 
cording to  circumstances  the  first  transaction  may  have 
been  either  a  shipment  of  samples  for  inspection  or  a 
sale.  Mr.  Sands'  letter  of  October  13  apparently  contem- 
plates a  shipment  to  him  of  samples  for  inspection,  but, 
if  instead  of  complying  with  the  directions  of  that  letter 
the  plaintiff  shipped  goods  under  such  circumstances  as 
to  imply  an  intention  to  make  an  absolute  sale  and  Sands 
received  the  goods  and  detained  them,  there  can  be  no 
doubt  that  the  plaintiff  might  have  recovered  as  for  a 
sale  on  a  quantum  meruit.  Therefore  it  would  be  a  sale 
and  replevin  would  not  lie.  No  document  in  evidence 
constitutes  a  complete  written  contract.     The  letter  as 
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remarked  plainly  implies  an  order  of  samples  for  inspec- 
tion. The  invoice,  on  the  other  hand,  as  strongly  im- 
plies a  sale.  Only  one  witness  was  called — ^the  secretary 
of  the  plaintiff  company.  He  was  permitted  to  testify, 
over  the  objections  of  the  plaintiff,  as  follows: 

Q.  When  such  an  order  as  this  of  the  13th  of  October, 
1891,  which  has  been  introduced  in  evidence  here,  is  re- 
ceived by  this  house  asking  for  samples,  what  is  the  rule 
of  the  house,  or  your  practice,  with  reference  to  those 
orders? 

A.  It  is  customary  to  send  such  goods  out  on  memo- 
randum, as  nearly  all  houses  do. 

This  was  followed  by  an  explanation  that  by  memo- 
randum was  meant  such  a  bill  as  accompanied  these 
goods.  In  admitting  this  evidence  we  think  the  court 
err(»d.  It  was  not  sought  to  show  a  custom,  or  even  a 
trade  usage,  either  general  or  local,  in  its  character. 
Tlu*  evidence  was  merely  as  to  the  usage  of  one  business 
concern,  the  plaintiff  in  the  case.  It  was  not  shown  that 
Sands  had  any  notice  of  such  usage,  nor  was  any  offer 
made  to  show  that  fact.  Even  in  the  case  of  a  local  cus- 
tom, such  knowledge  must  be  brought  home  to  the  indi- 
vidual sought  to  be  charged  in  order  to  render  the  cus- 
tom available.  {Mihoanlcee  &  Wyoming  Investment  Co.  v. 
Johnstoriy  35  Neb.,  554;  Urnon  Stock  Yards  Co.  v.  Westcottj 
47  Neb.,  300.)  With  regard  to  customs  they  may  be  so 
well  established  and  so  general  that  the  parties  are  pre- 
sumed to  contract  with  reference  thereto,  but  with  re- 
gard to  the  usage  of  an  individual,  actual  knowledge 
must  be  proved.  {Union  Stock  Yards  Co.  v.  Westcotty 
supra.)  There  was  very  little  evidence  in  the  case  be- 
yond what  has  already  been  detailed, — none  in  fact 
throwing  any  important  light  on  the  transaction.  The 
documents  from  their  terms  leaving  the  transaction  un- 
certain, the  evidence  referred  to  probably  had  serious 
weight  with  the  jury.  Its  admission  was  certainly  prej- 
udicial, and  its  effect  was  not  controlled  in  any  way  by 

the  instructions. 

^^  Reversed  and  remanded. 

84 
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Patrick  Mullen  v.  Louisa  Kinsey. 

Filed  Febbtjary  3, 1897.    No.  7018. 

1.  Vendor  and  Vendee:  Fbaud.  A  purchaser  of  real  estate  has  a  right 
to  rely  upon  the  representations  of  his  vendor  touching  the  quality 
and  location  of  the  property,  and  the  character  of  the  improve- 
ments thereon,  whenever  the  facts  concerning  which  such  repre- 
sentations are  made  are  not  within  the  knowledge  of  the  purchaser. 


2.  : .    Evidence  examined,  and  held  to  sustain  the  judgment 

for  damage  on  account  of  fraudulent  representations  by  the  vendor 
touching  the  character  and  value  of  improvements  upon  the  lands 
conveyed. 

Error  from  the  district  court  of  Douglas   county* 
Tried  below  before  Hopewell,  J.    Affii^ned. 

Charles  B.  KcUeVy  for  plaintiff  in  error. 

Warren  SwitzleTy  contra. 

Post,  C.  J. 

This  was  an  action  below  in  the  district  court  for 
Douglas  county  by  the  defendant  in  error,  Louisa  Kinsey,. 
against  the  plaintiff  in  error,  Patrick  Mullen,  to  recover 
damage  on  account  of  certain  alleged  false  and  fraudu- 
lent representations  of  the  latter  as  an  inducement 
to  the  purchase  by  the  former  of  a  certain  quarter  sec- 
tion of  land  in  Holt  county.  The  fraud  charged  con- 
sists in  the  false  statement  relied  upon  by  the  plaintiff 
below,  that  there  were  situated  upon  the  Holt  county 
land  a  frame  dwelling  house  20  by  40  feet,  with  a  stone 
foundation,  of  the  value  of  |600,  and  a  barn  20  by  30  feet, 
of  the  value  of  |200;  a  frame  granary  10  by  20  feet,  of 
the  value  of  |200,  together  with  good  fences,  outhouses, 
etc.;  also  that  65  acres  of  said  land  was  under  cultiva- 
tion, in  addition  to  which  there  was,  as  represented,  situ- 
ated thereon  an  orchard  of  5  acres.  The  material  alle- 
gations of  the  petition  were  all  put  in  issue  by  the  answer 
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and  a  trial  had  resulted  in  a  verdict  for  the  plaintiff  be- 
low in  the  sum  of  |250,  upon  which  judgment  was  subse- 
quently entered  and  which  it  is  sought  to  reverse  by 
means  of  this  proceeding. 

The  question  to  which  our  attention  is  especially  di- 
rected by  counsel  for  the  plaintiflf  in  error  is  that  of  the 
sufficiency  of  the  evidence  to  sustain  the  judgment.  In 
this  connection  it  is  contended  that  the  defendant  in 
error  did  not  rely  upon  the  alleged  representations  re- 
specting the  land  in  question,  but  upon  an  independent 
investigation  made  under  her  direction;  and  in  support 
of  that  proposition  we  are  referred  to  the  fact  that  one 
Green,  defendant  in  error^s  agent,  pending  the  negotia- 
tion which  resulted  in  the  contract,  at  the  instance  of 
the  latter,  wrote  to  Holt  county  for  information  respect- 
ing said  land.  But  the  inquiry  made  appears  to  have 
been  confined  to  the  character  of  the  land  only,  and  a 
reason  was  given,  satisfactoiy  to  the  jury,  for  the  reliance 
by  the  defendant  in  error  upon  the  representations  of 
the  adverse  party  touching  the  value  of  the  land  and  the 
improvements  thereon.  It  is  also  argued  that  the  rep- 
resentations, as  proved,  related  to  the  value  of  the  prop- 
erty only  and  that  they  are  accordingly  not  actionable, 
even  conceding  them  to  have  been  false;  but  there  is 
evidence  clearly  tending  to  prove  the  plaintiff's  charges 
and  which  for  the  purpose  of  this  investigation  is  quite 
sufficient  to  sustain  the  judgment  complained  of.  A  pur- 
chaser of  real  estate  has  a  right  to  rely  upon  the  repre- 
sentations of  his  vendor  touching  the  quality  and  loca- 
tion of  the  property  and  the  character  of  the  improve- 
ments  thereon  whenever  the  facts  concerning  which  such 
representations  are  made  ai'e  not  within  the  knowledge 
of  the  vendee.  {Hoock  v.  Bowman,  42  Neb.,  80,  and  au- 
thorities cited.) 

Exception  was  taken  to  the  admission  in  evidence  of  a 
sworn  statement  or  application  for  a  loan  made  by  one 
Price,  plaintiff  in  error's  grantor,  in  which  the  represen- 
tations respecting  improvements  correspond  to  the  alle- 
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gations  of  the  petition  below.  We  think  a  sufBcient 
foundation  had  been  laid  for  the  introduction  of  the  evi- 
dence complained  of.  The  negotiations  which  resulted 
in  the  conveyance  by  the  plaintiff  in  error  of  the  Holt 
county  land  in  exchange  for  certain  property  in  the  city 
of  Omaha  were  conducted  on  the  part  of  the  latter  by 
one  Spencer,  and  who,  as  an  inducement  to  such  ex- 
change, submitted  to  defendant  in  error  the  statement 
aforesaid  as  evidence  of  the  character  and  value  of  the 
improvements  upon  the  premises  of  his  principal.  It  is 
evident  from  the  record  that  Spencer,  in  the  transaction 
mentioned,  was  acting  within  the  scope  of  his  authority 
as  plaintiff  in  error's  agent  in  effecting  the  desired  ex- 
change of  property  and  that  the  ruling  assigned  is  free 
from  error. 

It  is  next  assigned  that  the  district  court  erred  in  per- 
mitting one  Saunders,  a  witness  for  defendant  in  error, 
to  testify  to  the  value  of  the  Holt  county  property  and 
also  the  improvements  thereon  at  the  time  of  the  trans- 
action here  involved,  to-wit,  in  the  month  of  July,  1889. 
The  objection  that  no  foundation  had  been  laid  for  such 
testimony  is  clearly  without  merit.  The  witness  had, 
according  to  his  own  statement,  bought  and  sold  real 
estate  in  Holt  county,  and  was  acquainted  with  the 
market  value  of  lands  in  that  vicinity  at  the  time  in 
question. 

Error  is  also  alleged  in  the  giving  and  refusing  of  in- 
structions. But  the  questions  thus  presented,  so  far  as 
they  are  material  to  the  controversy,  have  been  noticed 
in  connection  with  the  other  assignments. 

There  is  no  error  in  the  record  and  the  judgment  will  be 


Affibmbd. 
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60    409i 

H.  Wallaohs  &  Sons  bt  ai..  v.  Robinson  &  Stokes  Com-    ^^  ^kj 

PANY  ET  Ali. 

Filed  Febbuabt  3, 1897.    No.  7039. 

1.  InsolTent  Corporations:  Pbefebbing  Creditobs.  An  insolyent  cor- 
poration may,  in  the  absence  of  actual  fraud,  prefer  one  or  more  of 
its  creditors  to  the  exclusion  of  others. 


2. :  Frattdulent  Conveyances.    Whether  or  not  a  conveyance 

by  an  insolvent  corporation  is  fraudulent  as  to  creditors  cannot  be 
determined  as  a  question  of  law,  but  is  a  question  of  fact,  to  be 
determined  from  a  consideration  of  the  evidence  in  each  particular 
case.    {8hau)  v.  RoUmon,  50  Neb.,  403.) 

Error  ttom  the  district  court  of  Douglas  county. 
Tried  below  before  Ferguson,  J.    Affirmed. 

Ricky  OWeill  d  SearSy  for  plaintiffs  in  error. 

Montgomery  &  Hally  contra. 

Post,  0.  J. 

This  is  a  petition  in  error  by  H.  Wallachs  &  Sons, 
Barnheimer  &  Walker,  Converse,  Stanton  &  Oullen,  Roth- 
childs  &  Co.,  James  Talcott,  and  Robinson  &  Shackleton, 
who  were  intervenors  in  the  district  court  for  Douglas 
county  in  an  action  in  which  the  Robinson  &  Stokes  Com- 
pany was  plaintiff,  and  the  Commercial  National  Bank, 
Anastatia  Bumette,  and  George  A.  Bennett,  sheriff,  were 
defendants.  The  controlling  question  presented  is  that 
of  the  right  of  an  insolvent  corporation,  in  the  absence  of 
actual  fraud,  to  prefer  one  or  more  of  its  creditors  to  the 
exclusion  of  others,  and  which  was,  by  the  order  sustain- 
ing the  demurrer  of  the  Commercial  National  Bank  to 
the  petition  of  intervention,  resolved  in  the  affirmative. 
The  precise  question  here  involved  was  considered  in 
Shato  V.  Robinson^  50  Neb.,  403,  in  which  it  was  held  that 
the  question  of  fraud  is  in  all  such  cases  one  of  fact  to  be 
determined  from  a  consideration  of  all  of  the  evidence 
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adduced.  We  are  satisfied  with  the  reasoning  of  Mr. 
Commissioner  Ryan  in  the  case  cited,  as  well  as  the  con- 
clusion there  reached.  It  follows  that  the  judgment  of 
the  district  court  is  right  and  must  be 

Affirmed. 

NORVAIi,  J. 

I  concur  on  the  ground  that  the  question  was  settled 
in  the  case  cited  in  the  opinion. 


Chables  W.  Branch,  appellee,  v.  United  States 
National  Bank  of  Omaha,  appellant,  et  al. 

Filed  Febkuaby  3, 1897.    No.  6939. 

1.  Commercial  Paper:    Indorsement:  Title.    The  legal  title  of  com- 

mercial paper  indorsed  "for  collection"  passes  to  the  Indorsee  only 
so  far  as  to  enable  him  to  demand  and  enforce  payment  thereof. 

2.  : : :  Banks  and  Banking.    The  owner  of  paper  so 

indorsed  may  control  the  same  until  paid  in  full,  and  may  intercept 
the  proceeds  thereof  in  the  hands  of  an  intermediate  agent 

3.  Banks  and  Banking:   Collections.    The  mere  crediting  of  the  ac- 

count of  the  remitting  bank  by  a  correspondent  employed  by  it  to 
make  collections  does  not  create  in  favor  of  the  latter  such  an 
equity  as  can  be  interposed  in  defense  of  an  action  by  the  owner  of 
the  paper  so  collected  for  the  proceeds  thereof. 

4.  : :  Proceeds.    Evidence  examined,  and  held  insufficient 

to  prove  that  the  position  of  appellant,  a  sub-agent  for  the  collec- 
tion of  commercial  paper,  has  been  altered  to  Its  damage  through 
the  placing  of  the  proceeds  of  such  paper  to  the  credit  of  the  bank 
from  which  it  was  received. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Strode,  J.    Affimied. 

Cmoin  &  McHughy  for  appellant 

John  8.  Bishop,  contra. 
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Post,  C.  J, 

This  was  an  equitable  proceeding  in  the  district  court 
for  Lancaster  county,  whereby  the  appellee,  Charles  W. 
Branch,  seeks  to  recover  the  sum  of  $941.34  and  interest, 
being  the  proceeds  of  a  check  drawn  to  his  order  by  the 
Hamilton  Brown  Shoe  Company  upon  the  Continental 
National  Bank  of  St.  Louis,  under  date  of  January  11, 
1893.  A  final  decree  was  by  the  district  court  rendered 
against  the  appellant,  the  United  States  National  Bank 
of  Omaha,  in  accordance  with  the  prayer  of  the  petition, 
and  dismissing  the  action  as  against  the  defendant  Hay- 
den,  receiver  of  the  Capital  National  Bank.  The  issues 
presented  by  the  pleading  are  fairly  indicated  by  the  find- 
ings of  the  district  court,  viz.: 

"That  on  the  13th  day  of  January,  1893,  at  Lincoln, 
Nebraska,  the  plaintiff  indorsed  said  check  and  delivered 
it  to  the  defendant,  the  Capital  National  Bank  of  Lincoln, 
for  collection,  and  that  the  said  Capital  National  Bank 
received  the  same  for  collection  as  the  agent  of  the  plaint- 
iff, without  paying  any  consideration  therefor,  and 
stamped  its  collection  number  15227  on  the  face  of  said 
check,  and  entered  the  same  on  its  collection  register  as 
the  collection  of  plaintiff;  that  on  the  14th  day  of  Janu- 
ary, 1893,  the  defendant,  the  Capital  National  Bank,  in- 
dorsed said  check  to  the  order  of  M.  T.  Barlow,  cashier  of 
the  United  States  National  Bank  of  Omaha,  Nebraska, 
for  collection,  and  forwarded  the  same  by  mail  to  the 
said  United  States  National  Bank  at  Omaha,  Nebraska, 
as  the  property  and  collection  of  this  plaintiff;  that  the 
defendant,  the  United  States  National  Bank,  received  said 
check  for  collection,  without  paying  any  consideration 
therefor,  on  the  16th  day  of  January,  1893,  and  that  said 
United  States  National  Bank  had  notice,  by  the  collec- 
tion number  of  the  Capital  National  Bank  thereon  and 
the  letter  of  the  said  Capital  National  Bank  forwarding 
the  same,  that  the  Capital  National  Bank  was  not  the 
owner  of  the  said  check,  but  was  agent  of  the  plaintiff  for 
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the  collection  thereof;  that  on  the  20th  day  of  JanuaiT, 
1893,  the  defendant,  the  United  States  National  Bank, 
collected  the  full  amount  of  said  check,  to- wit,  the  sum  of 
nine  hundred  forty-one  and  34-100th8  dollars,  and  that 
the  said  defendant,  the  United  States  National  Bank^ 
has  not  paid  the  amount  it  received  on  said  check,  but 
still  has  the  same  in  its  possession. 

"The  court  further  finds  that  the  defendant,  the  Capital 
National  Bank,  acted  as  the  agent  of  the  plaintiff  in  mak- 
ing this  collection  and  in  forwarding  the  same  to  the 
defendant,  the  United  States  National  Bank,  and  that 
said  defendant,  the  Capital  National  Bank,  never  received 
the  proceeds  of  said  check. 

"The  court  further  finds  that  the  defendant  Kent  K. 
Hayden,  as  the  receiver  of  the  said  Capital  National  Bank, 
never  received  the  proceeds  of  said  check. 

"The  court  further  finds  that  the  plaintiflf,  before  the 
commencement  of  this  action,  demanded  from  the  defend- 
ant, the  United  States  National  Bank,  payment  of  the 
amount  received  by  it  as  the  proceeds  of  said  check,  and 
that  said  demand  was  refused. 

"The  court  further  finds  that  the  plaintiflf  is  not  in- 
debted to  the  defendant,  the  Capital  National  Bank,  and 
was  not  a  depositor  therein,  and  that  on  January  20, 1893, 
said  Capital  National  Bank  was  insolvent  and  that  its 
doors  were  closed  on  January  21,  1893,  and  that  on  the 
morning  of  January  23,  1893,  said  bank  passed  into  the 
hands  of  an  United  States  bank  examiner  and  afterwards 
into  the  hands  of  a  receiver.'^ 

In  addition  to  the  facts  as  above  found  it  appears  that 
the  check  in  question  was  by  the  plaintiff  indorsed  in 
blank  at  the  time  of  its  delivery  to  the  Capital  National 
Bank  for  collection;  that  said  check  when  received  by  the 
United  States  National  Bank  bore  upon  its  face  the  fol- 
lowing indorsement:  "Report  by  this  No.  15227.  Capital 
National  Bank,"  and  was  indorsed  on  its  back  as  follows: 
"Collect  for  account  of  Capital  National  Bank,  Lincoln, 
Nebraska."  Accompanying  the  check  was  the  following 
letter: 
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"Lincoln,  Jan.  14, 1893. 
"J7.  S.  National  Banky  Omaha^  'Neb. :  We  enclose  for  col- 
lection and  cr'  number  15227  St.  Louis,  Mo.     No  Protest 
1941.34.     Please  report  by  our  number.     Do  not  carry 
collections  past  maturity.  R.  C.  Outcalt, 

"CosAter." 

The  foregoing  was  by  the  correspondent  bank  acknowl- 
edged as  follows: 

"Omaha,  1-20-93. 
'^Cap.  Nat,  Bank,  Lincoln:  Your  favor  of  the  —  inst.  is 
received,  with  stated  enclosures.     We  credit     ♦     *     ♦ 
No.  15227, 1941.34.     We  credit  out  of  town  items  subject 
to  payment.  M.  T.  Barlow, 

"OcwAier." 

The  Capital  National  Bank  was  on  January  20,  and  for 
a  considerable  time  previous  thereto,  insolvent,  and  at  the 
close  of  business  on  January  21  was  placed  in  the  hands 
of  a  bank  examiner  by  order  of  the  comptroller  of  cur- 
rency. There  had  been,  for  several  years  previous  to  the 
transaction  here  involved,  continuous  dealings  between 
said  banks.  As  a  matter  of  convenience,  and  in  accord- 
ance with  the  usage  of  corresponding  banks,  the  proceeds 
of  commercial  paper  transmitted  by  the  Capital  National 
Bank  for  collection  were  by  the  United  States  National 
credited  to  the  account  of  the  former,  and  paid  on  its 
order  or  transferred  to  other  banks,  as  the  condition  of 
the  account  might  demand.  The  books  of  the  United 
States  National  show  an  overdraft  by  the  Capital  Na- 
tional on  January  16,  when  the  check  in  controversy  was 
received  from  the  latter,  of  $18,230.43.  At  the  opening 
of  business  on  January  20  the  account  of  the  Capital  Na- 
tional was  overdrawn  to  the  amount  of  |2,325.93,  and 
during  said  day  there  was  paid  upon  its  orders  by  the 
United  States  National  the  sum  of  |11,454.02,  and  on  said 
day  it  was  credited  with  the  sum  of  $11,800.97,  including 
the  proceeds  of  the  check  in  controversy,  leaving  an  over- 
draft, as  shown  by  the  books  of  the  latter  at  the  close  of 
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business,  of  $1,978.98,  and  which  at  the  close  of  business 
on  the  21st  had  been  reduced  to  |291.85.  The  letter  of 
advice  above  set  out  under  date  of  January  20  was  re- 
ceived by  the  examiner  in  charge  of  the  Capital  National 
subsequent  to  the  impounding  thereof,  and  the  credit  in 
said  letter  mentioned  does  not  appear  upon  the  books  of 
said  bank  in  the  hands  of  the  receiver. 

The  first  inquiry  suggested  by  the  record  and  argu- 
ments is  the  effect  of  the  indorsement  by  the  Capital  Na- 
tional Bank  of  the  check  in  question.  It  is  true  that  the 
indorsement  in  blank  by  the  plaintiff  invested  the  in- 
dorsee, the  Capital  National  Bank,  with  apparent  general 
ownership  of  said  instrument.  The  subsequent  qualified 
indorsement  by  that  bank,  however,  to  the  United  States 
National  Bank  raises  no  presumption  of  ownership  by 
the  latter.  Such  a  form  of  indorsement  is  not  intended 
to  give  currency  to  commercial  paper,  but,  on  the  con- 
trary, operates  to  prevent  further  circulation,  and  passes 
to  the  indorsee  such  a  title  only  as  will  enable  him  to  de- 
mand payment  and  enforce  collection  of  paper  thus  trans- 
ferred. And  the  owner  may  in  such  case  control  the 
collection  of  his  paper  and  may  intercept  the  proceeds 
thereof  in  the  hands  of  an  intermediate  agent.  {Dickerson 
V.  Wafion,  47  N.  Y.,  439;  Freeman's  Nat,  Bank  v.  National 
Tube  Works  Co:,  151  Mass.,  413;  Boykin  v.  Bank  of  Fayette- 
ville,  24  S.  E.  Rep.  [N.  Car.],  357;  Clafjflin  v.  Wilson,  51  la., 
15;  Commercial  Bank  v.  Armstrong,  148  TJ.  S.,  50;  Evan^viUe  , 
Bank  v.  German-American  Bank,  155  U.  S.,  556.) 

This  conclusion  leads  to  the  subject  of  discussion  to 
which  most  prominence  is  given  in  the  arguments  of  coun- 
sel, viz.,  whether  the  crediting  to  the  Capital  National 
by  the  United  States  National  on  January  20  of  the  pro- 
ceeds of  the  check  in  question  amounts  to  a  payment 
thereof  which  can  be  successfully  interposed  as  a  defense 
to  this  action.  It  is  contended  by  appellant  that  the  de- 
<!isive  question  is  not  that  of  its  title  under  the  restricted 
indorsement,  but  whether,  in  view  of  the  plaintiff's  unre- 
stricted indorsement  of  the  check,  it  was  authorized  to 
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treat  the  Capital  National  Bank  as  the  owner  thereof. 
It  is,  in  efifect,  contended  that  the  plaintiff,  in  forwarding 
the  check  for  collection  through  the  Capital  National 
Bank,  by  implication  consented  to  the  agencies  usually 
employed  for  that  purpose,  and  that  he  should,  in  view 
of  the  custom  of  banks  in  making  collections,  be  held  to 
have  authorized  the  mingling  of  the  proceeds  of  this 
check  with  the  funds  of  the  collecting  bank,  and  settle- 
ment therefor  by  crediting  the  account  of  the  bank  to 
which  the  money  should  otherwise  have  been  remitted. 
The  soundness  of  that  proposition  as  a  general  statement 
of  the  rule  may,  for  the  purpose  of  this  case,  be  conceded, 
although  it  can,  for  reasons  hereafter  stated,  have  no  ap- 
plication to  the  facts  of  the  case  before  us.  No  mere 
book-keeping  between  a  bank  and  its  sub-agent  for  the 
collection  of  money  can  change  the  actual  status  of  the 
parties,  or  destroy  rights  which  arise  out  of  the  real  facts 
of  the  transaction.  {Commercial  Bank  v.  Armstrongy  supra.) 
In  no  case  cited,  and  in  none  examined  by  us,  has  the 
mere  crediting  of  the  remitting  bank  by  a  correspondent 
employed  by  it  to  make  collections  been  held  to  create 
in  favor  of  the  latter  such  an  equity  as  can  be  successfully 
interposed  as  a  defense  to  an  action  by  the  owner  for  the 
proceeds  thereof.  The  transaction  must  in  such  case,  as 
all  agree,  in  order  to  work  an  estoppel,  amount  to  a  pay- 
ment in  good  faith  to  the  transmitting  bank  of  money 
realized  upon  collections  by  the  means  usually  employed 
by  banks  in  effecting  exchange. 

The  statement  renders  necessary  a  brief  reference  to 
the  evidence  in  the  record.  We  have  seen  that  the  United 
States  National  Bank  received  the  proceeds  of  the  plaint- 
iff's check  on  January  20,  that  it  paid  out  on  said  day, 
upon  orders  of  the  Capital  National  Bank,  |11,454.02,  and 
credited  the  account  of  the  latter  fl0,859.63  in  addition 
to  the  1941.34  now  in  controversy.  The  cashier  of  the 
United  States  National,  Mr.  Barlow,  testifies  that  the 
sum  of  111,454.02,  above  mentioned,  was  advanced  by 
him  as  such  cashier,  in  reliance  upon  the  cash  items,  in- 
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eluding  the  money  in  controven^,  on  that  day  received 
from,  and  on  account  of,  the  Capital  National.  But  the 
condition  of  the  account  at  the  time  of  the  receipt  of  the 
plaintiff's  money  and  the  amount  subsequently  paid  out 
on  that  day  upon  orders  of  the  Capital  National,  as  com- 
pared with  the  remittances  of  the  latter,  do  not  appear, 
while  the  cash  items  received  by  the  appellant  bank  on 
the  21st  exceed  the  amount  paid  out  on  that  day  on  the 
orders  of  the  Capital  National  by  f  1,687.13.  It  cannot, 
therefore,  we  think,  be  said  that  the  position  of  the  ap- 
pellant has  been  altered  to  its  damage  through  the  cred- 
iting of  the  Capital  National  of  the  money  received  in 
payment  of  plaintiff's  check.  The  defense  here  relied 
upon  is  essentially  an  equitable  one,  as  to  which  the  bur^ 
den  is  upon  the  appellant,  and  we  are,  upon  the  whole 
record,  satisfied  that  the  finding  of  the  district  court  is 
right  and  that  its  decree  should  be 


Affebmbd. 


loiTol  Ben  B.  Wood  v.  Max  L.  Roedbr, 

I  55    4C8| 

j  ^  Jigj  Filed  Februaby  3, 1897.    No.  6867. 

1.  Fraud  in  Misrepresenting  Foreig^n  Law.    As  a  general  rule,  a  mis- 

representation which  embodies  matter  of  law  is  one  upon  which  a 
party  cannot  rely,  as  all  parties  are  presumed  or  bound  to  know 
the  law;  but  where  it  is  as  to  the  law  of  another  state,  or  its  effect, 
it  is  not  within  the  rule  and  may  be  fraudulent;  and  ignorance  of 
the  law  may  be  pleaded  by  the  one  to  whom  the  misrepresentation 
is  made. 

2.  :  Sale  of  County  Warrants.    Where  a  warrant  issued  by  a 

county  of  one  state  is  purchased  in  another  state  in  reliance  upon 
a  misrepresentation  in  respect  to  the  statute  of  limitations  as  ap- 
plicable to  the  warrant,  and  on  presentation  and  demand  payment 
of  the  warrant  is  refused  on  the  ground  that  it  is  not  a  claim 
which  can  be  enforced,  there  arises  a  cause  of  action  in  favor  of 
the  purchaser  and  against  the  party  who  sold  the  warrant  and 
made  the  misrepresentation. 

3. :  .    The  evidence  held  sufficient  to  sustain  the  verdict 

rendered. 
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Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Keysor,  J.    Affirmed. 

George  E.  Pritchettj  for  plaintiff  in  error. 

Winfield  8.  Straion,  contra. 

Harrison,  J. 

The  defendant  in  error  instituted  this  action  in  the 
district  court  of  Douglas  county  to  recover  of  plaintiff 
in  error,  alleging  in  substance  in  his  petition  that  in  the 
course  of  certain  business  transactions  had  with  the 
plaintiff  on  or  about  October  6,  1887,  he  purchased  a 
county  warrant,  or  order,  purported  to  have  been  issued 
by  the  proper  oflflcers  of  Lake  county,  Colorado,  in  the  ex- 
press sum  of  1454.01  and  interest  thereon  at  ten  per 
centum  i>er  annum  from  August  18,  1880,  the  date  of  its 
presentation  for  payment  to  the  county  treasurer,  and  its 
nonpayment  for  want  of  funds;  that  the  defendant  in 
error  gave  for  the  warrant  its  face  value  at  the  time  of 
his  purchase,  viz.,  $778.80;  that  to  induce  the  purchase 
of  said  warrant  the  plaintiff  in  error  "falsely  and  fraudu- 
lently represented  to  the  plaintiff  that  said  warrant  was 
the  existing  legal  and  binding  obligation  of  the  said 
Lake  county,  in  the  state  of  Colorado;  and,  referring  to 
the  value  of  the  said  warrant,  also  verbally  stated  that 
the  said  warrant  was  good  and  would  certainly  be  paid 
in  full  by  the  county  issuing  the  same,  only  that  said 
county  was  a  little  slow;  that  as  plaintiff  was  necessarily 
making  some  investments,  the  said  warrant  would  be  a 
goocl  and  safe  investment  for  the  plaintiff. 

"(3.)  That  having  no  other  knowledge  of  said  warrant 
than  that  derived  from  defendant's  said  representations, 
and  confiding  in  and  wholly  relying  on  the  correctness 
thereof  and  believing  the  same  to  be  true,  plaintiff  took 
the  said  warrant  of  said  defendant  and  gave  as  considera- 
tion therefor  the  sum  of  $778.80,  which  then  and  there 
passed  from  plaintiff  to  defendant. 
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"(4.)  That  said  warrant  was  not  a  legal  existing  and 
binding  obligation  of  the  said  Lake  county;  that  the  said 
warrant  was  not  good  and  would  not  then,  or  for  a  long 
time  prior  thereto,  be  paid  by  the  said  county,  and  was 
not  a  safe  investment;  but  was  then  and  for  a  long  time 
prior  thereto  had  been  fully  barred  by  the  statute  of 
limitations  of  the  state  of  Colorado,  and  the  obligation  of 
said  county  to  pay  the  same  repudiated  on  that  account, 
and  that  payment  of  the  said  warrant  had  been  refused 
— all  of  which  the  defendant  at  the  time  of  making  such 
false  representations  well  knew." 

In  the  answer  the  plaintiff  in  error  admitted  the  owner- 
ship of  the  warrant  as  stated  in  the  petition,  and  alleged 
that  the  defendant  in  error,  as  agent  for  a  life  insurance 
company,  solicited  the  plaintiff  in  error  to  insure  his  life 
with  such  company,  which  plaintiff  in  error  did  on  con- 
dition that  the  company  would  accept  the  said  county 
warrant  as  a  part  of  the  consideration  for  the  insurance, 
and  that  the  company,  by  its  agent,  the  defendant  in 
error,  acceded  to  the  condition  and  received  the  war- 
rant and  $190.94  in  cash,  and  issued  to  plaintiff  in  error 
a  policy  of  life  insurance;  and  further: 

"That  some  time  after  said  bargain  or  trade  had  been 
consummated  and  executed,  the  plaintiff  tendered  back 
to  this  defendant  said  warrant  and  demanded  the  face 
value  thereof  and  interest  of  this  defendant,  in  cash,  with 
which  demand  this  defendant  refused  to  comply,  but  pro- 
posed to  the  plaintiff  that  if  said  company,  his  principal, 
or  himself,  was  dissatisfied  with  the  trade,  said  warrant 
and  money  should  be  returned  to  him,  and  he  would  de- 
liver up  said  policy  of  insurance,  and  that  such  proposi- 
tion was  rejected  by  the  plaintiff. 

"And  further  answering  said  substituted  petition  this 
defendant  denies  the  same  and  each  and  every  allega- 
tion thereof,  except  as  hereinbefore  admitted." 

In  the  reply  it  was  admitted  that  the  warrant  was  re- 
ceived by  the  defendant  in  error  as  a  portion  of  the  pre- 
mium on  a  policy  of  insurance  issued  to  plaintiff  in  error 
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by  the  National  Insurance  Company  of  Montpelier,  Ver- 
mont, and  that  ^he  balance  of  the  premium  was  paid  in 
cash,  and  it  was  alleged  that  the  company  had  nothing 
to  do  with  the  part  of  the  transaction  which  involved  the 
warrant,  that  being  a  matter  of  trade  between  plaintiff 
and  defendant  in  error  personally,  and  known  to  plaintiff 
in  error  to  be  so;  that  there  was  a  refusal  to  accept  a  re- 
turn of  the  policy  and  to  give  up  the  warrant  and  cash 
therefor  received,  for  the  reason  that  at  the  date  of  the 
offer  the  policy  had  been  in  force  two  years,  of  which 
plaintiff  in  error  had  received  the  benefit.  After  the* 
trial  the  defendant  in  error,  on  leave  granted  so  to  do, 
amended  the  second  paragraph  of  the  petition  to  con- 
form to  the  proof,  by  adding  thereto  the  following:  "And 
verbally  guaranteed  that  said  warrant  was  good,  and 
would  be  paid  by  the  cou»ty  issuing  it,  and  that  defend- 
ant agreed  he  would  make  it  good."  There  was  a  trial 
of  the  issues  to  a  jury  and  verdict  and  judgment  for  de- 
fendant in  error.  The  case  is  presented  here  for  review. 
It  is  insisted  that  the  evidence  was  insufficient  to  sus- 
tain the  verdict.  The  evidence  establishes  that  at  the 
time  of  the  transactions  between  the  parties  out  of  which 
the  cause  of  action  arose,  any  action  on  the  warrant  for  the 
recovery  of  its  amount  was  barred  by  the  statute  of  limi- 
tations of  Colorado,  where  it  was  executed.  The  evidence, 
although  conflicting,  was  sufficient  to  support  findings 
that  such  representations  were  made  as  were  alleged  in 
the  petition  and  for  the  purpose  therein  stated,  that  the 
defendant  in  error  relied  on  them,  and  that  he,  and  not 
the  insurance  company,  purchased  the  warrant.  As  a 
general  rule,  a  misrepresentation  which  involves  a  state- 
ment of  matters  of  law  is  one  upon  which  a  party  cannot 
rely,  as  all  parties  are  bound  to  know  the  law.  (Burt  v. 
Bowles,  69  Ind.,  1;  Upton  v.  Tribilcock,  91  U.  S.,  45.)  But 
this  is  not  a  universal  rule  and  has  its  exceptions.  (Bige- 
low.  Fraud,  p.  9.)  A  misrepresentation  which  includes 
the  opinion  of  a  law  of  another  state  is  without  the  rule, 
and  may  be  fraudulent;  and  ignorance  of  the  law  may  be 
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pleaded  by  the  party  to  whom  the  misrepresentationa 
were  made.  {King  v.  Doolittle^  1  Head  [Tenn.],  77.)  The 
statement  made  by  plaintiff  in  error  was  one  of  fact  and 
law.  It  embraced  the  element  of  the  operation  of  the 
law  of  Colorado  in  regard  to  the  limitation  of  actions  on 
the  remedy  for  nonpayment  of  the  warrant,  the  subject- 
matter  of  the  contract  between  the  parties;  and  whether 
or  not  he  was  possessed  of  knowledge,  the  effect  was  the 
same.  It  was  not  necessary  to  either  plead  or  prove 
scienter.  It  was  proven  that  the  defendant  in  error,  after 
lie  became  possessed  of  the  warrant,  presented  or  caused 
it  to  be  presented  for  payment,  which  was  refused.  This, 
being  true,  gave  him  a  right  of  action  to  recover  what  he 
had  paid  for  the  warrant  It  had  proved  to  be  without 
value, — was  worthless.  It  was  not  an  existing  biqding 
obligation  of  Lake  county,  Colorado,  at  the  time  of  the  sale 
to  defendant  in  error,  but  was  then  barred  by' the  statute 
of  limitations;  hence  the  right  to  this  action  accrued. 
(Broion  v.  Rice^  26  Qratt.  [Va,],  467.)  There  was  sufficient 
evidence  to  support  findings  of  all  the  elements  of  an  ac- 
tion such  as  this  and  which  must  be  present  to  warrant 
a  verdict,  hence  the  verdict  must  be  allowed  to  stand. 

The  points  raised  and  presented  by  exceptions  to  cer- 
tain designated  instructions  did  not  differ  materially 
from  those  we  have  hereinbefore  noticed  and  discussed, 
aiid  what  has  been  said  is  equally  forcible  to  these  as  to 
the  ones  discussed,  from  which  it  follows  that  the  objec- 
tions to  the  instructions  must  be  overruled.  The  judg- 
ment of  the  district  court  is 

Affibmbd. 
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In  re  William  McVey. 

Filed  Febbuabt  3, 1897.    No.  8999. 

L  Burglaxy:    Time  Committed.    That  the  act  be  committed  in  the 
night-time  is  an  essential  element  of  the  crime  of  burglary. 

2. :     Information:     Housebreaking.     Under    an    information 
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against  a  person  for  the  crime  of  burglary,  he  cannot  be  convicted 
of  the  statutory  offense  of  breaking  and  entering  buildings  in  the 
daytime  described  in  section  53  of  the  Criminal  Code. 

S.  Criminal  Law:  Sentence.  Jurisdiction  to  pronounce  a  particular 
sentence  imposed  is  as  essential  as  jurisdiction  of  the  person  and 
subject-matter.    If  the  first  does  not  exist  the  sentence  is  void. 

Original  application  for  writ  of  habeas  corpus.  Peti- 
tioner  discharged. 

W.  S.  ShoemakiTy  for  petitioner. 

Hakiiison,  J. 

In  this,  an  application  for  a  writ  of  habeas  corpus  on 
behalf  of  William  McVey,  who,  it  is  pleaded  in  the  peti- 
tion, is  unlawfully  imprisoned  and  restrained  of  his  lib- 
erty by  John  McDonald,  sheriff  of  Douglas  county^Mt  ap- 
pears that  the  applicant  was  arrested,  informed  against, 
and  tried  in  the  district  court  of  Douglas  county  on  a 
charge  of  the  crime  of  burglary.  The  jury  returned  the 
following  verdict:  "We,  the  jury  duly  impaneled  and 
sworn  to  try  the  case  of  the  state  of  Nebraska  against 
William  McVey,  do  find  the  said  defendant  not  guilty  of 
the  crime  of  burglary  as  charged,  but  do  find  him  guilty 
of  the  crime  of  breaking  and  entering  in  the  daytime  with 
intent  to  steal  property  of  value."  Counsel  for  defendant 
moved  his  discharge,  but  this  was  overruled  and  the  pris- 
oner sentenced  to  imprisonment  in  the  penitentiary  for  a 
term  of  two  years  and  six  months. 

It  is  claimed  that  the  crime  of  burglary  and  that  of 
breaking  and  entering  in  the  daytime  are  distinct  of- 
fenses and  that  a  conviction  of  the  latter  cannot  be  had 
35 
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under  a  charge  of  the  former;  that  inasmuch  as  the  jury 
adjudged  the  prisoner  not  guilty  of  the  former,  he  was 
entitled  to  be  discharged;  that  the  court  had  no  jurisdic- 
tion to  sentence  him;  hence  its  judgment  was  void  and 
the  prisoner  should  be  released.  Burglary  is  defined  in 
our  statutes  as  follows:  "If  any  person  shall,  in  the 
night  season,  willfully,  maliciously  and  forcibly  break 
and  enter  into  any  dwelling  house,  *  ♦  ♦  with  in- 
tent to  kill,  rob,  commit  a  rape,  or  with  intent  to  ste^al 
property  of  any  value,  or  commit  any  felony,  every  person 
so  offending  shall  be  deemed  guilty  of  burglary,  and  shall 
be  imprisoned  in  the  penitentiary  not  more  than  ten  nor 
less  than  one  year"  (Criminal  Code,  sec.  48);  and  the 
crime  of  breaking  and  entering  buildings  in  the  daytime 
is  stated  as  follows:  "If  any  person  shall  wilfully  and 
maliciously,  in  the  day  time,  break  and  enter  any  dwelling 
house,  ♦  *  ♦  with  intent  to  steal,  or  commit  any  fel- 
ony, every  person  so  offending  shall  be  punished  by  im- 
prisonment in  the  penitentiary  not  more  than  five  years, 
or  by  fine  not  exceeding  $500  and  imprisonment  in  the 
jail  of  the  county  not  exceeding  six  months  at  the  discre- 
tion of  the  court."  (Criminal  Code,  sec.  53.)  "Burglary 
is  a  felony  at  common  law,  and  a  burglar  is  defined  by 
Lord  Coke  as  *he  that  in  the  night-time  breaketh  and  en- 
tereth  into  a  mansion  house  of  another  of  intent  to  kill 
some  reasonable  creature  or  to  commit  some  other  felony 
within  the  same,  whether  his  felonious  intent  be  executed 
or  not.' "  {2l  Am.  &  Eng.  Ency.  of  Law,  p.  659,  note  1.) 
"Inasmuch  as,  at  common  law,  burglary  could  be  com- 
mitted in  the  night-time  only,  and  as  the  circumstance 
of  the  nocturnal  entrance  was  vital  to  the  offense,  the 
allegation  of  night-time  in  the  indictment  was  essential 
and  the  indictment  was  insufficient  without  it."  (3  Ency. 
PL  &  Pr.,  p.  741.)  That  the  breaking  and  entering  be  in 
the  night-time  is,  by  our  statutes,  made  one  of  the  essen- 
tial elements  of  the  crime  of  burglary  and  must  be  both 
pleaded  and  proved.  The  crime  of  burglary  as  set  forth 
in  the  Criminal  Code  differs  from  that  of  breaking  and 
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entering  buildings  in  the  daytime  as  described  in  section 
53  of  the  same  Code.  A  man  may  not  be  informed 
against  for  one  crime  and  convicted  of  another  and  dif- 
ferent one.  He  is  entitled  to  know  the  nature  and  cause 
of  the  accusation  (see  Constitution,  art.  1,  sec.  11),  so  that 
he  may  be  enabled  to  prepare  and  make  his  defense,  if 
any  he  has.  The  statement  of  the  time  as  to  the  crime 
of  burglary  is  an  averment  of  a  material  element  thereof 
and  must  be  specifically  proved  as  laid.  The  crime  of 
breaking  and  entering  buildings  in  the  daytime  is  not 
included  in  a  charge  of  burglary,  and  a  prisoner  cannot 
be  convicted  of  the  former  under  a  charge  of  the  latter, 
or  burglary.  {Bromley  v.  People,  37  N.  E.  Rep.  [111.],  209; 
Chiynes  v.  State,  8  S.  W.  Rep.  [Tex.],  667;  State  r.  Behec,  17 
Kan.,  402;  State  v,  Adams,  20  Kan.,  329;  Mace  v.  State,  9 
Tex.  App.,  110;  Bravo  v.  State,  20  Tex.  App.,  188;  Waters 
V.  State,  53  Ga.,  567;  Williams  v.  State,  46  Ga.,  212;  State 
V.  Alexander,  56  Mo.,  131.)  This  being  true,  the  verdict 
herein  did  not  warrant  the  court  in  sentencing  the  pris- 
oner, as  it  announced  him  not  guilty  of  the  burglary  as 
charged. 

The  only  further  question  presented  is  whether  the 
sentence  of  the  court  was  merely  erroneous  or  whether  it 
was  illegal  in  such  a  sense  as  to  be  void.  It  may  be  said 
that  the  modern  doctrine  or  idea  is  that  a  court  must 
possess  jurisdiction  not  only  of  the  person  and  subject- 
matter,  but  to  impose  the  sentence  which  is  adjudged. 
If  the  latter  is  lacking  the  sentence  is  not  merely  voida- 
ble but  void.  (Black,  Judgments,  sec.  258;  citing,  among 
others.  Ex  parte  Lange,  18  Wall.  [U.  S.],  63;  Ex  parte  Alil- 
ligan,  4  Wall.  [U.  S.],  131;  Ex  parte  Wilson,  114  U.  S.,  417; 
Ex  parte  Kearny,  55  Cal.,  212;  In  re  Petty,  22  Kan.,  477. 
See,  also,  Ex  parte  Cox,  32  Pac.  Rep.  [Ida.],  197;  Ex  parte 
Yarbrough,  110  U.  S.,  651.)  In  the  case  at  bar,  the  jury 
having,  by  its  verdict,  determined  the  prisoner  not  guilty 
as  charged,  although  it  further  adjudged  him  guilty  of 
another  crime,  the  trial  court  had  no  jurisdiction  to  sen- 
tence him;  hence  its  attempt  in  that  direction  was  ille- 
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gal  in  such  sense  that  it  was  void,  and  habeas  corpus  the 
appropriate  remedy.  {In  re  BettSy  36  Neb.,  282;  In  re 
Havliky  45  Neb.,  747.)    It  follows  that  the  prisoner  must 


be  discharged. 


Prisoner  discharged. 


NATiONAii  Bank  of  Commerce,  appellee,  v.  Paulinh 
Chapman  et  al.,  appellants. 

Filed  February  3, 1897.    No.  7047. 

1.  Fraudulent  Conveyances:  Insoltency:  Relatives.  A  debtor  in 
failing  or  insolvent  circumstances  may  prefer  one  creditor  not- 
withstanding the  fact  it  may  be  to  the  exclusion  of  others,  and  this 
rule  may  Include  relatives  of  the  debtor  who  are  his  creditors. 


: : :  Burden  of  Proof.    If  such  transfers  between 

relatives  be  attacked  as  fraudulent,  the  burden  is  upon  the  parties 
thereto  to  show  the  good-faith  character  of  the  transactions. 


8. : :  .    A  son  may  convey  property  to  his  mother  in 

payment  of  a  pre-existing  debt  to  her  if  such  a  conveyance  is  hon- 
estly made  or  without  fraudulent  intent  to  the  knowledge  of  the 
mother,  or  participated  in  by  her. 

4. : :  .    Findings  and  Judgment  ?ield  contrary  to  the 

conclusions  established  by  the  evidence. 

Appeal  from  the  district  court  of  Douglas  countj. 
Heard  below  before  Walton,  J.    Reversed  and  action  dis- 

missed. 

W.  W.  Slabaughy  Isaac  AdamSy  and  Webster^  Rose  d  Fish- 
erdicky  for  appellants. 

B.  N.  Robertson^  contra. 

Harrison,  J. 

April  29,  1893,  the  appellee  herein  filed  in  the  district 
court  of  Douglas  county  a  petition  or  creditor's  bill,  in 
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which  it  was  alleged  that  at  the  September,  1892,  term 
of  court  in  Douglas  county,  appellee  recovered  judgment 
against  Pauline  and  Eugene  B.  Chapman  in  the  sum  of 
11,126.78,  which  remained  unpaid  and  on  which  execu- 
tion issued  April  13,  1893,  and  was  returned  April  29 
unsatisfied;  that  the  Chapmans  were  insolvent  It  was 
further  pleaded  that  on  July  16,  1891,  Eugene  B.  Chap- 
man and  Pauline  Chapman  conveyed  to  Eliza  A.  Ham- 
mond certain  real  estate  specifically  described,  and  on 
Febnmry  18,  1892,  conveyed  to  the  same  person  certain 
other  described  real  estate,  and  that  on  April  8,  1893, 
Eugene  B.  Chapman,  being  the  owner  of  a  certain  lot, 
lot  2,  block  4,  Briggs  Place  addition,  the  title  of 
record  being  in  E.  A.  Benson,  caused  the  lot  to  be  con- 
veyed to  Eliza  A.  Hammond;"  that  the  said  Eliza  A. 
Hammond  paid  no  consideration  for  the  said  lot  and 
that  all  the  said  consideration  therefor  was  paid  by  the 
said  defendant  Eugene  B.  Chapman;  that  all  the  said 
several  conveyances  herein  set  forth,  by  the  said  Chap- 
man to  the  said  Hammond,  were  made  without  consider- 
ation and  for  the  purpose  of  preventing  the  plaintiff  from 
collecting  its  said  judgment,  as  the  said  defendant  Eliza 
A.  Hammond  well  knew;  that  the  title  to  said  premises 
now  stands  in  the  name  of  the  said  defendant  Eliza  A. 
Hammond,  but  that  the  said  Eugene  B.  Chapman  is  the 
actual  owner  of  the  same."  The  relief  sought  was  to 
subject  the  real  estate  to  the  payment  of  appellee's  judg- 
ment. The  defendants'  answer  admitted  the  convey- 
ances of  the  real  estate,  but  denied  "that  said  conveyances 
were  made  by  said  grantors,  or  received  by  said  grantee, 
with  any  intention  to  defraud  plaintifif  in  the  collection 
of  its  judgment,  or  to  hinder  or  delay  said  plaintiff  in 
such  collection,  or  to  hinder,  delay,  or  defraud  any  other 
creditor  of  said  grantors  or  either  of  them;"  and  further 
pleaded  as  follows:  "Defendants  allege  that  at  the  time 
of  said  conveyances,  and  long  prior  thereto,  defendant 
Eugene  B.  Chapman  was  indebted  to  defendant  Eliza 
A.  Hammond  in  a  large  amount,  and  that  said  convey- 
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ances  were  made  for  the  purpose  of  liquidating,  in  part, 
said  indebtedness,  and  tliat  said  Eliza  A.  Hammond  paid 
full  value  for  the  real  estate  so  conveyed  to  her.  De- 
fendants deny  the  allegations  of  said  petition  respecting 
the  transfer  to  said  Eliza  A.  Hammond  of  lot  two  (2)  in 
block  four  (4),  in  Briggs  Place  addition."  The  reply  was 
a  j*:eneral  denial.  There  was  a  trial  of  the  issues,  and  a 
decree  for  appellee  in  which  appeared  a  finding  that  the 
several  conveyances  were  made  with  the  intent  on  the 
part  of  the  grantors,  the  Ohapmans,  to  defraud,  hinder, 
and  delay  the  plaintiff  (appellee),  of  which  intent  the 
grantee,  Eliza  A.  Hammond,  had  full  knowledge  at  the 
time.    From  the  decree  this  appeal  has  been  perfected. 

It  was  admitted  at  the  trial  that  Pauline  and  Eugene 
B.  Chapman  executed  and  delivered  to  appellee  a  promis- 
sory note  of  date  February  3,  1891;  that  action  was  com- 
menced thereon  and  jud*i:ment  obtained  during  the  Sep- 
tember, 1892,  term  of  the  district  court  in  Douglas  county 
in  the  amount  of  $1,126.78;  that  execution  had  issued 
and  been  returned  of  date  and  indorsed  as  stated  in  the 
petition;  that  the  Chapmans  were  insolvent  and  pos- 
sessed no  property  liable  to  execution;  also,  that  the 
conveyances  of  real  estate  by  Chapman  and  wife  to  Eliza 
A.  Hammond  were  made  of  the  dates  set  forth  in  the  pe- 
tition and  the  titles  thereto  stood  of  record  in  the  name 
of  Eugene  B.  Chapman  on  the  date  of  the  execution  of  the 
note  to  appellee,  to-wit,  February  3,  1891.  It  was  also 
admitted  that  Eliza  A.  Hammond  was  the  mother  of 
Eugene  B.  Chapman.  There  was  no  admission  in  regard 
to  the  conveyance  of  the  title  of  a  lot  by  E.  A.  Benson  to 
Mrs.  Hammond. 

It  appears  from  the  evidence  that  Mr.  Hammond,  the 
second  husband  of  Eliza  A.  Hammond,  died  during  the 
year  1882,  having  at  that  time  insurance  on  his  life 
amounting  to  the  sum  of  $11,000,  and  of  which  Eliza  A. 
Hammond  w^as  the  beneficiary  and  from  which  she  re- 
ceived very  nearly  the  whole  amount,  some  f  200  or  |300 
less  than  the  face  of  its  policy  being  paid  by  one  of  the 
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companies  or  associations.  That  in  September,  1882,  Eu- 
gene B.  Chapman,  her  son  by  a  first  husband,  engaged  in 
the  wholesale  grocery  business  in  the  city  of  Omaha  and 
soon  afterwards  purchased,  with  money  furnished  him  by 
his  mother,  and  for  her,  lots  15  and  16,  in  block  7,  Keed's 
first  addition  to  the  city  of  Omaha,  taking  the  title 
thereto  in  his  own  name.  Mrs.  Hammond,  whose  home 
was  in  St.  Louis,  removed  to  Omaha,  April,  1883,  and 
soon  after,  probably  during  the  next  month  (May),  the 
title  to  the  two  lots  last  described  was  conveyed  to  her 
and  she  took  possession  of  the  property  and  occupied 
and  used  it.  January  2,  1885,  Mrs.  Hammond  conveyed 
to  Pauline  Hax,  who  three  days  later  became  the  wife  of 
Eugene  B.  Chapman,  lot  16  in  Reed's  first  addition  to 
Omaha,  receiving  as  a  consideration  therefor  the  promis- 
sory note  of  Chapman  in  the  sum  of  |6,000.  On  March 
13,  1888,  Mrs.  Hammond  deeded  to  Mrs.  Chapman  the 
lot  15  in  the  addition  last  mentioned,  the  consideration 
being  |10,000,  evidenced  by  a  promissory  note  for  the 
whole  sum,  signed  by  the  Chapmans  and  the  payment 
thereof  secured  by  mortgage  on  the  property.  We  will 
state  here  that  it  clearly  appears  that  the  property  had 
Increased  in  value  and  was  fully  worth  the  prices  which 
Chapman  agreed  to  pay  his  mother  for  it.  On  March  11, 
1890,  Chapman  desired  to  procure  a  loan  on  the  property, 
and  at  his  request  his  mother  released  the  |10,000  mort- 
gage. She  then  had  the  one  note  for  $6,000  and  also  the 
flO,000  note  without  any  security  for  the  payment  of 
the  total  amount  of  the  indebtedness  evidenced  thereby. 
During  the  year  1887  Chapman  discontinued  the  gro- 
cery business  and  acquired  some  property  and  interests 
in  mines  in  the  Black  Hills  in  Dakota,  and  was  buying 
and  accumulating  real  estate,  or  interests  therein,  in 
Omaha  and  South  Omaha.  In  January,  1891,  Mrs.  Ham- 
mond gained  the  knowledge  that  her  son  had  lost  and 
was  losing  mon^y  in  his  business  ventures  and  she  asked 
for  security  or  settlement  of  some  nature,  and  later  in 
the  year,  or  in  July,  the  first  deed  of  which  complaint  is 
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made  in  the  petition  was  executed  to  her  by  Chapman 
and  wife,  the  consideration  being  the  cancellation  of  the 
debt  evidenced  by  the  |10,000  note,  on  which  there  had 
been  paid  prior  to  this  time  f  1,000,  so  that  the  debt  was^ 
in  round  numbers,  |9,000.  On  February  18,  1892,  there 
was  conveyed  to  her,  by  her  son  and  his  wife,  certain 
property  in  payment  of  the  amount  due  on  the  |6,000 
note.  This  was  also  one  of  the  conveyances  attacked  by 
the  creditor's  bill  in  this  case.  We  will  say  here  that  we 
are  satisfied  from  a  consideration  of  the  evidence  in  re- 
gard to  the  conveyance  of  lot  2,  block  4,  Briggs  Place 
addition,  from  E.  A.  Benson  to  Mrs.  Hammond,  the  va- 
lidity of  which  was  also  drawn  in  question  by  the  peti- 
tion, and  in  issue  in  this  case,  was  made  pursuant  to  an 
exchange  of  lots  between  Benson  and  Mrs.  Hammond. 
It  is  true  the  son.  Chapman,  conducted  the  negotiations^ 
but  it  is  quite  clear  that  it  was  for  his  mother  and  not 
himself. 

We  must  conclude,  after  a  careful  examination  of  the 
evidence,  that  it  disclosed  a  valid  indebtedness  of  the 
son  to  the  mother,  existing  and  due  her  at  the  time  the 
transfers  herein  assailed  were  made  to  her.  The  son 
received  the  mother's  money  and  invested  it  in  property 
for  her,  conveyed  it  to  her,  and  afterwards  became  its 
purchaser,  and  thereby  her  debtor  in  the  amount  of  the 
consideration;  that  this  debt  was  still  in  existence,  valid 
and  subsisting  at  the  dates  of  the  conveyances  of  prop- 
erty to  her  in  payment  of  it.  It  clearly  appears  that 
Mrs.  Hammond  had  full  knowledge  of  and  accepted  the 
transfers  of  the  property  to  her  and  for  the  purpose  for 
which  they  were  made.  She  dealt  with  some  of  the 
property  as  hers  after  the  transfers.  That  the  Chap- 
mans  were  in  failing  circumstances  financially,  or  insolv- 
ent, at  the  times  of  the  conveyances  to  Mrs.  Hammond, 
constituted  at  most  a  fact  tending  to  prove  fraud  in 
the  transfers.  It  is  the  settled  rule  that  a  failing  or  in- 
solvent debtor  may  prefer  one  creditor  to  the  exclusion 
of  others,  and  may  pay  a  bona  fid^*  demand  of  one  creditor 
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in  preference  to  those  of  others.  {Elwood  v.  May^  24  Neb., 
373;  Liniiujer  v.  Raymond^  12  Neb.,  19;  Bank  of  Commerce 
V.  Schlotfcldty  40  Neb.,  212;  Meyer  v.  Union  Bay  &  Paper  Co.y 
41  Neb.,  67.)  And  relations  are  included  within  the  rules 
just  announced.  {Melick  v.  Varney,  41  Neb.,  105.)  See, 
also,  Wardv.  Parlin^  30  Neb.,  376,  wherein  it  was  stated: 
"We  have  read  and  scrutinized  the  evidence  in  this 
record  with  care  and  it  appears  to  us  that  the  defendant's 
testimony  is  consistent  and  reasonable.  We  are  con- 
vinced that  Mrs.  Ward  acted  in  perfect  good  faith.  True, 
she  knew  that  her  husband  was  being  pressed  by  his 
creditors  and  asked  him  to  secure  her.  She  had  a  per- 
fect right  to  make  good  her  claim  notwithstanding  she 
knew  she  was  being  preferred  to  other  creditors  of  her 
husband,  if  the  security  was  accepted  in  good  faith  and 
without  any  fraudulent  purpose  on  her  part.  {Hill  v. 
Bowman^  35  Mich.,  191;  Jordan  v.  White^  38  Mich.,  253; 
Dice  V.  Irmn,  11  N.  E.  Kep.  [Ind.],  488;  Rockford  Boot  & 
Shoe  Mfg.  Co.  v.  Mastin,  39  N.  W.  Rep.  [la.],  219;  Miller  v. 
Krueger^  13  Pac.  Rep.  [Kan.],  641;  Chapman  v.  Summer- 
field,  14  Pac.  Rep.  [Kan.],  235;  Cornell  v.  Gibson,  16  N.  E. 
Rep.  [Ind.],  130.)"  But  in  this  state,  if  the  good  faith  of 
the  transaction  is  attacked,  the  burden  is  cast  upon  them 
to  establish  its  fairness  or  good  faith  character.  {Carson 
V.  Stevens,  40  Neb.,  112;  Melick  v.  Varney,  supra.)  There 
was  evidence  sufficient  to  sustain  a  finding  that  Chap- 
man had  an  intent  to  defraud  his  creditors,  especially 
appellee,  but  it  is  well  settled  that  this,  if  it  existed, 
would  not  affect  or  destroy  the  right  of  any  of  the  cred- 
itors, including  Mrs.  Hammond,  to  secure  a  preference 
if  not  iwssessed  of  knowledge  of  such  fraudulent  intent. 
{Smith  V.  Schmitz,  10  Neb.,  600;  Edwards  v.  Rcid,  39  Neb., 
645.)  The  evidence  did  not  show  that  Mrs.  Hammond 
had  any  knowledge  of  any  intent  on  the  part  of  her  son 
to  defraud  his  creditors,  or  connect  her  therewith  in  any 
manner,  but  we  think  established  her  good  faith  through- 
out the  transactions  prior  to  and  including  the  convey- 
ances herein  sought  to  be  set  aside.     This  being  true,  it 
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follows  that  the  decree  of  the  district  court  must  be 
reversed  and  the  petition  of  appellee  dismissed. 

Judgment  accordingly. 


Walter  Knapp  v.  Ellis  O.  Jones  bt  al. 

Filed  Febbuabt  8, 1897.    No.  6986. 

1.  DaxnagM:  CoirrBiBXTTOBT  Nbolxqenob.    In  an  action  for  damages 

alleged  to  haye  been  produced  by  the  negligence  of  the  defendant 
in  the  action,  if  it  appears  that  the  plaintiffs  failure  to  exercise 
ordinary  care  under  the  existing  conditions  was  the  cause  of  the 
injuries,  he  cannot  recover. 

2.  Trial:   DntEcrmo  Vebdict.    If  from  the  undisputed  facts  different 

minds  might  not  honestly  reach  different  conclusions  or  draw  dif- 
ferent inferences  without  reasoning  irrationally,  it  is  not  error  aa 
the  part  of  the  trial  court  to  withdraw  the  case  from  the  considera- 
tion of  the  Jury  and  order  a  verdict  consistent  with  the  facta. 

Error  from  the  district  court  of  Douglas  countj. 
Tried  below  before  Scott,  J.    Affirmed. 

Connell  d  Ives,  for  plaintiff  in  error. 

Breckenridge  &  Breckenridgej  contra. 

Harrison,  J. 

The  plaintiff,  by  his  next  friend,  instituted  this  action 
in  the  district  court  of  Douglas  county  to  recover  of  the 
defendants  damages  which  he  alleged  were  caused  by 
injuries  to  him  as  the  result  of  negligence  on  the  part  of 
the  defendants.  The  amount  claimed  was  |15,000.  It 
was  stated  in  the  petition  that  the  defendants  were  the 
owners  and  managers  of  a  five-story  building  m  the  city 
of  Omaha,  the  rooms  of  which,  above  the  ground  floor, 
were  occupied  and  in  use  as  offices  by  various  tenants; 
that  there  was  a  passenger  elevator  maintained  and  op- 
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erated  by  defendants  between  the  ground  floor  and  upper 
stories  of  the  building,  for  the  use  of  tenants  and  persons 
haying  business  to  transact  therein.  "The  said  plaintiff 
further  says  that  it  became  and  was  the  duty  of  the  said 
defendants  to  use  at  all  times  proper  and  suitable  safe- 
guards, appliances,  care  and  skill  in  the  maintenance,  re- 
pairing, and  operation  of  their  said  elevator,  but  that  the 
said  defendants,  contrary  to  their  said  duty,  were  guilty 
of  such  negligence  as  to  the  use  of  proper  and  suitable 
appliances  and  safeguards,  and  as  to  the  use  of  care  and 
skill  in  the  maintenance,  repairing,  and  operation  of  the 
said  elevator,  that  the  plaintiff,  by  reason  thereof,  on  or 
about  the  14th  day  of  January,  1893,  then  and  there  being 
lawfully  in  the  vicinity  of  said  elevator,  suffered  great 
and  i)ermanent  injuries."  Paragraph  4  of  the  petition 
contained  a  specific  description  of  the  injuries  to  plaintiff, 
and  their  effect  The  answer  of  the  defendants  admitted 
the  ownership  of  the  building  and  its  use  and  occupancy 
as  alleged  in  the  petition  and  the  running  of  the  passen- 
ger elevator,  and  that  the  plaintiff  had  been  injured  in 
or  about  the  elevator  shaft  in  the  building.  It  was 
averred  that  it  was  not  a  duty  owed  by  defendants  to 
plaintiff  to  protect  him  from  injury,  and  specifically  de- 
nied that  they  had  been  guilty  of  any  negligence  in  the 
particulars  stated  in  the  petition.  It  was  further  pleaded 
that  the  negligence,  if  any  other  than  that  of  plaintiff 
caused  the  injury,  was  by  one  Stevenson,  who  was  under 
contract  with  defendants  doing  certain  work  at  the  time 
in  and  upon  the  premises.  It  was  further  pleaded  that 
the  plaintiff's  injuries  were  resultant  from  his  own  neg- 
ligence. A  reply  was  filed  and  of  the  issues  joined  there 
was  a  trial  before  the  court  and  a  jury.  At  the  close  of 
the  introduction  of  the  evidence,  counsel  for  defendants 
moved  the  court  to  give  the  jury  a  peremptory  instruction 
to  return  a  verdict  for  defendants.  This  motion  was  sus- 
tained and  the  jury  was  charged  as  follows:  "The  jury 
are  instructed  by  the  court  that  under  the  law  and  the 
evidence  in  this  case  you  will  return  a  verdict  for  de- 
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fendants/'  From  a  judgment  subsequently  rendered  for 
defendants,  error  proceedings  have  been  prosecuted  to 
this  court  on  behalf  of  plaintiff.  The  error  assigned  and 
urged  is  the  action  of  the  trial  court  in  giving  the  instruc- 
tion we  have  quoted. 

There  is  no  conflict  in  the  evidence  as  to  the  injuries  to 
plaintiff,  or  the  conditions,  facts,  and  circumstances  under 
which  they  occurred.  The  evidence  disclosed  that  there 
was  a  stairway  by  which  persons  could  go  to  or  come  from 
any  of  the  floors  of  the  building,  and  which  was  contigu- 
ous to  the  elevator  shaft,  as  was  stated  by  plaintiff  in  his 
testimony: 

Q.  How  near  was  the  stairway  to  the  elevator? 

A.  Runs  right  around  the  elevator,  close  to  it. 

Q.  Is  that  the  way  it  goes  from  the  ground  floor  clear 
up? 

A.  Yes,  sir. 

On  and  above  the  third,  and  extending  to  the  fourth 
floor,  this  being  the  portion  directly  involved  herein,  sepa- 
rating the  stairway  space  from  that  of  the  elevator  shaft, 
was  a  wainscoting,  or  board  partition,  which,  from  the 
floor  of  the  third  story,  was  forty-five  inches  high;  from 
the  top  of  the  first  step  of  the  stairway,  going  to  the  story 
above,  or  fourth,  was  thirty-eight  and  one-half  inches  high, 
and  from  the  top  of  the  second  step,  and  all  intervening 
ones  between  the  second  step  and  the  landing  above,  was 
thirty-six  inches  in  height.  In  the  further  portion  of  the 
space  between  the  stairway  and  the  elevator  shaft,  and 
above  the  partition  we  have  just  described,  between  the 
third  and  fourth  floors,  there  generally  appeared  a  dia- 
mond-shaped wire  screen,  which,  on  the  day  the  plaintiff 
was  injured,  had  been  removed  to  be  painted,  there  being 
a  man  there  at  work  under  a  contract  to  clean  and  paint 
or  varnish  the  elevator  shaft,  stairway,  etc.  The  plaint- 
iff was,  and  had  been  for  some  three  months,  in  the  em- 
ploy of  a  physician  whose  office  was  situate  on  the  third 
Hoor  of  the  building,  and  had  veiy  frequently  used  the 
elevator  in  going  up  to  the  office  or  down  to  the  lower 
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floor.  He  knew  of  the  wire  screens,  had  noticed  them, 
and  saw  the  workman  remove  them  from  the  position 
they  occupied  in  the  shaft,  including  the  one  between  the 
third  and  fourth  floor.  He  testified  as  to  what  was  done 
with  them  when  they  were  taken  down,  as  follows: 

Q.  When  the  wire  screens  were  taken  out,  as  you  have 
told  that  day,  what  was  done  with  them? 

A.  They  were  put  at  the  right  of  the  stairway  as  you 
go  up  at  the  left  hand  side. 

In  regard  to  the  weights  attached  to  the  elevator  he 
stated: 

Q.  Now  tell  the  jury  just  where  they  come  down  and 
how  many  of  them  there  are. 

A*  There  was  a  piece  up  here,  a  plank  on  each  side  and 
there  the  iron  weights  slid  up  and  down.  There  was 
eight  of  these  big  iron  weights. 

Q.  And  when  they  came  down  how  close  to  the  rail  of 
the  stairs  did  they  run? 

A.  Came  about  a  couple  of  inches. 

He  further  stated  that  at  the  time  of  the  injury  he  did 
not  know  of  the  elevator  weights. 

The  plaintiff  was,  at  the  time  he  was  injured,  between 
sixteen  and  seventeen  years  of  age  and  was,  it  was  stated 
by  one  of  the  doctors  who  was  testifying  in  respect  to 
plaintiff's  condition  and  appearance  before  the  injury, 
"a  remarkably  bright,  clean,  healthy,  active,  energetic, 
genial,  pleasant  young  fellow."  But  this  is  immaterial. 
No  question  has  been  raised  as  to  youthfulness  and  con- 
sequent lack  of  discretion  on  the  part  of  plaintiflf.  A 
few  minutes  before  the  noon  hour  of  the  IStli  of  January, 
1893,  the  plaintiflf  was  in  the  ofllce  of  the  physician,  his 
employer,  on  the  third  floor  of  defendants'  building.  The 
doctor  was  out  of  the  ofllce  and  building  and  the  plaintiflf 
was  evidently  expectant  of  his  return.  However  this 
may  have  been,  the  plaintiflf  left  the  oflSce  rooms  through 
a  door  which  was,  relatively  to  the  elevator,  immediately 
across  the  hallway,  stepped  over  to  the  elevator  shaft, 
passed  the  wire  screen,  which,  as  we  have  before  seen, 
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had  been  removed  from  its  place  and  was  then  upon  the 
floor  near  the  stairway,  went  up  to  the  second  step  of  the 
stairs  and  reaching  or  leaning  over  the  thirty-six  inch 
high  board  partition  or  barrier,  put  his  head  and  the 
upper  portion  of  his  body  into  the  elevator  shaft,  as  he 
states  it,  to  look  at  the  elevator  which  was  below  to  see 
and  ascertain  whether  the  doctor  was  therein,  and  com- 
ing to  the  office.  The  elevator  was  coming  up  and  the 
weights  down.  The  plaintiff  was  struck  or  caught  by 
the  weights  in  their  descent  and  the  injuries  to  him,  the 
basis  of  this  action,  resulted. 

As  we  view  the  proper  final  disposition  of  this  action, 
we  need  not  now  consider  and  settle  the  questions  of 
the  duty  of  landlords  to  tenants  and  their  employes,  or 
whether  proper  care  would  have  required  that  the  ele- 
vator in  defendant's  building,  during  the  time  of  the 
painting  of  the  shaft,  should  have  been  stopped,  and  not 
operated  while  the  screens  were  out  of  place  and  until 
replaced,  for  we  feel  forced  to  the  determination  that  the 
evidence  discloses  such  want  of  ordinary  care  on  the  part 
of  plaintiff,  under  the  facts,  circumstances,  and  conditions 
existent  and  known  to  him  at  the  time  of  his  injuries,  as 
constituted  his  acts  contributory  negligence  and  without 
which  the  injuries  would  not  have  been  sustained.  This 
was  sufficient  to  bar  his  recovery.  The  defendant  knew 
that  the  elevator  was  being  operated,  he  had  been  riding 
in  it  that  day,  and  his  direct  purpose  in  looking  into  the 
shaft  was  to  see  the  elevator  during  its  trip  upward,  and 
whether  the  doctor  was  a  passenger.  He  knew  of  the 
wire  screens  which  usually  formed  a  part  of  the  enclos- 
ure of  the  elevator  shaft,  and  had  seen  them  removed  but 
a  very  short  time  before,  temporarily,  to  be  painted,  and 
had  watched  the  progress  of  the  work.  He  knew  the 
use  for  which  the  elevator  shaft  was  prepared  and  in- 
tended, and  he  was  making  a  use  of  it  for  which  it  was 
never  intended  and  to  which  he  possessed  no  right  or 
privilege,  and  which  was  dangerous,  against  which  it 
was  usually  guarded  in  all  parts  by  the  screens.   In  order 
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to  effect  his  puriwse  he  went  up  to  the  second  step  of  the 
stairs  and  then  leaned  over  the  partition  three  feet  high. 
These,  with  other  facts  in  evidence,  disclosed  conclusively 
such  want  of  ordinary  care  as  to  preclude  his  recovery  of 
damages.  The  plaintiff's  want  of  ordinary  care  and  pru- 
dence were  the  cause  of  the  injury,  hence  he  could  not 
recover  damages  (Whitaker's  Smith,  Negligence,  226; 
Pierce  v.  Whitcomb^  48  Vt.,  127;  Mem  v.  Morse,  33  Pac.  Kep. 
[Colo.],  283);  and  though  both  plaintiff  and  defendant 
might  have  been  negligent  in  tlfe  premises,  the  plaintiff 
could  not  recover  if,  by  the  exercise  of  ordinary  care,  he 
could  have  avoided  the  injury.  (Omaha  Horse  R.  Co.  v. 
DooUttley  7  Neb.,  481;  Thompson,  Negligence,  1104.) 

It  is  urged  that  the  question  of  whether  or  not  there 
was  contributory  negligence  on  the  part  of  plaintiff 
should  have  been  submitted  to  the  jury.  The  undisputed 
facts  were  such,  we  think,  that  different  minds  might  not 
reach  different  conclusions  or  draw  different  inferences 
from  them  in  regard  to  the  plaintiff's  want  of  ordinary 
care  and  prudence,  and  the  court  did  not  err  in  not  sub- 
mitting the  question  to  the  jury  and,  on  motion  of  counsel 
for  defendants,  charging  that  body  to  return  a  verdict 
favorable  to  defendants.  In  the  opinion  in  the  case  of 
Slayton  v.  Fremont^  E.  d  M.  Y.  R.  Co.,  40  Neb.,  840,  appears 
the  following  quotation  from  section  2267,  Thompson  on 
Trials,  in  reference  to  an  instruction  such  as  was  given 
in  the  case  at  bar:  "^The  demurrer  to  evidence  used  in 
the  ancient  common-law  practice  seems  to  have  passed, 
for  the  most  part,  out  of  use  in  American  jurisdictions. 
In  the  place  of  it  the  defendant  moves  for  a  nonsuit,  or 
requests  the  court  to  give  a  peremptory  instruction  to  the 
jury  to  return  a  verdict  for  the  defendant.  In  either  case 
the  effect  is  substantially  the  same  as  a  demurrer  to  the 
evidence  under  the  ancient  practice.  An  order  of  non- 
suit, or  a  peremptory  instruction  given  in  compliance 
with  such  a  motion,  does  not  undertake  to  decide  any 
question  of  fact,  but  simply  pronounces  the  law  arising 
uiK>n  the  evidence,  admitting  the  same  to  be  true.     In 
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this  way  the  court  pronounces  upon  the  legal  effect  of  the 
facts  which  the  evidence  may,  in  the  opinion  of  the  jury, 
prove.  If  there  is  no  evidence  tending  to  support  the  al- 
legations of  the  plaintiff^s  declaration,  petition,  or  com- 
plaint, it  is,  under  all  theories  of  procedure,  the  duty  of 
the  court  to  instruct  the  jury  that  he  cannot  recover/ '' 
And  it  is  said  in  the  opinion  in  relation  to  the  rights  or 
duty  of  the  trial  judge  to  give  a  peremptory  instruction 
as  applicable  in  that  particular  case  and  generally:  "The 
instruction  was  properly*  given  requiring  a  verdict  for  de- 
fendant. It  could  have  subserved  no  useful  purpose  to 
either  litigant  to  trust  that  the  jury,  upon  the  submission 
of  the  entire  case  to  them,  would  exercise  the  same  dis- 
cretion as  could  reasonably  be  expected  of  the  trial  court. 
There  was  no  evidence  on  which  the  verdict  could  be  sus- 
tained, and  the  trial  judge  did  but  his  duty  in  so  inform- 
ing the  jury.  Often  the  responsibility  of  determining 
questions  which  should  be  met  by  the  trial  judge  is  de- 
volved in  the  last  instance  upon  this  court.  This  is  some- 
times scarcely  fair  to  litigants,  for  it  frequently  happens 
that  the  question  to  be  determined  is  aurrounded  with 
difficulties  in  this  court  from  which  the  trial  court  has 
comparative  freedom.  When  the  trial  judge  approves 
the  jury's  estimate  of  the  weight  of  the  evidence  adduced, 
there  arises  a  presumption  in  favor  of  its  correctness, 
because  both  the  judge  and  the  jury  have  had  opportuni- 
ties of  observing  the  deportment  of  the  witnesses  and 
their  apparent  candor,  which  are  denied  this  court 
When  the  trial  judge  is  satisfied  there  is  no  evidence  to 
sustain  a  verdict  it  is  his  duty  to  so  instruct  the  jury,  for 
in  such  a  case  the  merits  are  presented  in  this  court  un- 
trammeled  by  adverse  presumptions."  This  is  quite  per- 
tinent and  forcible  in  the  case  at  bar,  for  had  the  cause 
been  submitted  to  the  jury  and  a  verdict  for  plaintiff  en- 
sued, it  would  not  have  been  sustained  by  the  evidence. 
In  support  of  the  same  proposition  see,  also,  Detcey  v. 
Chicago  &  N.  W.  R.  Co.^  31  la.,  373;  Davis  v.  Hilboumy  41 
Neb.,  35;  Central  City  Bank  v.  Rice,  44  Neb.,  594. 
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There  were  some  other  matters  argued  in  the  briefs  of 
counsel,  but  we  do  not  deem  a  discussion  or  decision  of 
them  necessary  at  this  time.  The  judgment  of  the  dis- 
trict court  must  be 

Affirmed. 
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Oborge  J.  Woods,  appellee,  v  Clement  L.  Hart, 

APPELLANT. 

Piled  February  3,1897.    No.  6974. 

1.  Conflicting  Evidence:  Review.  A  finding  on  conflicting  evidence 
will  not  be  disturbed  unless  manifestly  wrong. 

^jS^peciflc  Performance:  Evidence.  Evidence  held  to  sustain  findings 
in  an  action  for  the  specific  enforcement  of  a  contract  for  the  ex- 
change of  property. 

8.  Fxuud:  Burden  of  Proof.  The  burden  of  proving  fraud  or  mis- 
representation in  the  making  of  a  contract  is  upon  the  party  alleg- 
ing it. 

4.  Contracts:  Exclusive  Agency.  A  stipulation  in  a  contract  giving 
a  person  the  exclusive  agency  for  the  sale  of  the  principal's  prop- 
erty for  an  indefinite  period  does  not  render  such  contract  void  as 
being  against  public  policy. 

6.  Principal  and  Agent:  Revocation  of  Contract.  The  principal 
could,  at  any  time  before  sale,  revoke  the  agent's  authority,  even 
though  the  instrument  expressly  stipulated  that  the  agent's  power 
to  sell  should  be  exclusive. 

6.  Exchange  of  Property:   Description.    A  contract  for  the  exchange 

of  property  is  not  void  for  indefiniteness  of  description  where  the 
description  is  such  as,  by  the  aid  of  evidence  aliundCy  to  enable  the 
property  to  be  identified. 

7.  Conveyances:    Conflicting  Descriptions  of  Property.    Where  a 

contract  contains  two  descriptions  of  the  property  to  be  conveyed, 
one  correct  and  the  other  false  in  fact,  the  latter  should  be  re- 
jected as  surplusage. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Walton,  J.     Modified  and  affirmed. 
36 
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F.  W.  Fitchj  for  appellant: 

Where  a  contract  gives  the  benefit  entirely  to  one  per- 
son, with  the  exclusive  sale,  barter,  trade,  or  handling^ 
thereof,  it  is  against  public  policy.  {Moses  v.  Scott^  4  So. 
Rep.  [Ala.],  742;  Baggott  v.  Sawyer y  25  S.  Car.,  405;  Boyle 
V.  Adams,  52  N.  W.  Rep.  pMinn.],  860.) 

A  contract  formed  to  establish  and  maintain  a  uniform 
rate  of  charge  and  prevent  competition  in  the  sale  of  an 
article  or  property,  vrhere  the  entire  benefit  inures  to  one 
of  the  parties  only,  is  illegal  and  void  as  being  in  re- 
straint of  trade.  {More  v.  Bennett,  29  N.  E.  Rep.  [111.],  888; 
Strait  V.  National  Harroxc  Co.,  18  N.  Y.  Supp.,  224;  Tode  v. 
Gh^oss,  127  N.  Y.,  480;  Chaplin  v.  Brotcn,  48  N.  W.  Rep- 
[la.],  1074;  Western  Wooden  Ware  Ass'n  v.  Starkey,  84 
Mich.,  76.) 

F.  H.  Woods  J  contra. 

NORVAL,  J. 

This  was  an  action  by  George  J.  Woods  to  enforce  the 
specific  performance  of  an  alleged  contract  for  the  ex- 
change of  real  estate  for  live  stock,  of  which  the  following 
is  a  copy: 

"Article  of  agreement  between  George  J.  Woods,  of  the 
first  part,  and  Dr.  C.  L.  Hart,  of  the  second  part: 

"Said  Woods  and  Hart  do  this  day  make  the  following 
trade,  subject,  however,  to  title:  Said  Woods  agrees  to 
give  said  Hart  lots  eight  (8),  nine  (9),  ten  (10),  eleven  (11), 
twelve  (12),  thirteen  (13),  and  fourteen  (14),  all  in  block 
seven  (7)  of  Battle  Creek  Addition  to  College  View,  Lan- 
caster county,  Nebraska;  said  lots  to  be  transferred  to 
said  Hart  by  good  and  sufficient  warranty  deed,  and  clear 
of  all  incumbrances  of  any  nature.  (Said  lots  being  the 
ones  shown  Hart  by  me.)  In  consideration  of  the  above 
described  lots,  said  Hart  is  to  give  said  Woods  the  follow- 
ing described  cattle: 
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Eight  head  of  registered  Holstein 
bulls  at  150 1400 

Pour  head  of  registered  Holstein 
cows  at  |75 300 

Twenty  head  of  grade  Holstein  cows 
and  heifers  at  |40 800 

fl,500 

Being  the  same  cattle  picked  out  by  said  Woods  on  June 
27,  '93;  said  Hart  agreeing  to  keep  said  cattle,  and  in  as 
good  condition,  for  two  months  from  date.  He  is  also  to 
furnish  transfers  on  all  registered  animals  as  the  Hol- 
stein Herd  Book  demands.  He  is  also  to  give  said  Woods 
a  difference  of  foiuleen  hundred,  to  be  secured  on  the 
above  described  lots,  and  to  draw  seven  per  cent  interest, 
and  to  be  payable  on  or  before  two  years  from  date.  An- 
other express  consideration  of  this  agreement  is  that  said 
Woods  is  to  have  the  exclusive  agency  for  the  sale  of  the 
lots.  This  trade  is  this  day  made  and  agreed  to  by  both 
parties  as  herein  written,  all  papers  to  be  transferred  on 
or  before  two  weeks  from  date. 

^'George  J.  Woods. 
"C.  L.  Hart. 
"Witness: 

"A.  R.  Boyd, 
"Signed  this  27th  day  of  Jan.,  A.  D.  1893.' 
The  plaintiff  alleges  in  his  petition  the  execution  of  the 
contract  by  himself  and  the  defendant,  the  failure  of  the 
latter  to  comply  with  the  terms  thereof  on  his  part,  and 
that  the  former  has  been  ready  to  carry  out  and  fulfill 
each  and  all  the  conditions  therein  on  his  part  to  be  kept. 
He  also  brought  into  court  his  warranty  deed  and  ab- 
stract of  the  lots  described  in  the  contract,  and  tenders 
the  same  to  the  defendant,  upon  his  executing  a  mortgage 
on  the  premises  for  the  security  of  the  |1,500  and  the  de- 
livery to  the  plaintiff  of  the  cattle  mentioned  in  said  con- 
tract. The  defendant,  for  answer,  denies  that  he  ever 
made,  entered  into,  or  signed  the  contract  declared  on. 
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and  pleads  other  defenses  which  will  not  now  be  stated. 
The  conrt  found  generally  for  the  plaintiff,  and  a  decree 
was  entered  that  defendant  should  perform  specifically 
the  contract  within  twenty  days,  and  that  in  default 
thereof  plaintiff  have  judgment  against  Hart  for  the  sum 
of  f  1,500,  with  interest  thereon  at  seven  per  cent  from 
January  27,  1893.     Defendant  appeals. 

The  findings  and  decree  are  assailed  as  not  being  sus- 
tained by  the  evidence.  Attention  will  first  be  given  to 
the  question,  was  there  a  contract  between  the  parties? 
Stated  in  a  different  form,  did  the  defendant  sign  the 
alleged  agreement  which  it  is  sought  to  have  enforced  in 
this  case?  The  record  discloses  that  plaintiff,  George  J. 
Woods,  resided  in  the  city  of  Lincoln,  and  that  the  de- 
fendant, Clement  L.  Hart,  was  a  physician  residing  in  the 
city  of  Omaha,  and  owned  a  farm  in  Hall  county,  near 
Cairo,  stocked  with  cattle;  that  on  the  25th  day  of  Janu- 
ary, 1893,  Hart  went  to  Lincoln  to  employ  Colonel  Woods, 
plaintiff's  father,  to  sell  some  cattle  for  defendant;  that 
the  colonel  not  being  at  home.  Hart  explained  his  busi- 
ness to  George  J.  Woods,  informing  him  of  the  kind  and 
number  of  cattle  he  had  for  sale,  and  during  the  conversa- 
tion the  latter  made  a  proposition  to  exchange  real  estate 
for  the  former's  cattle.  The  parties  do  not  agree  in  what 
was  said,  but  they  both  unite  in  saying  that  the  subject 
of  trading  real  estate  for  cattle  was  discussed;  that  the 
defendant  went  with  plaintiff  to  College  View,  a  suburb 
of  the  city  of  Lincoln,  and  looked  at  some  lots  in  that 
vicinity  which  Woods  claimed  to  own  and  proffered  to 
exchange.  That  the  same  day  Hart  took  the  train  for 
Grand  Island,  where  he  remained  over  night,  going  out 
to  Cairo  in  the  forenoon  of  January  26.  On  the  same 
day  Woods  went  to  Cairo  to  look  at  defendant's  cattle, 
arriving  so  late  that,  on  account  of  darkness,  no  satisfac- 
tory examination  could  be  had,  although  an  attempt  to 
do  80  was  made.  The  next  morning  both  parties  went  to 
see  the  cattle,  when  those  involved  in  this  litigation  were 
selected  and  picked  out  of  defendant's  herd.     Mr.  Hart 
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testified  that,  owing  to  his  physical  condition  at  that 
time,  he  has  no  distinct  recollection  of  the  conversation 
which  occurred  between  them  on  the  morning  of  January 
27,  and  further,  that  he  never  signed  the  paper  alleged 
to  be  the  contract  in  question,  and  never  saw  the  same  or 
knew  the  contents  thereof  until  this  suit  was  instituted. 
Lewis  Schwalerberg  and  other  witnesses  called  by  the 
defendant,  and  who  were  familiar  with  his  handwriting 
and  signature,  testified  on  the  trial  that  Hart's  signature 
to  the  contract  was  not  genuine.  The  testimony  of  the 
plaintiff  is  to  the  effect  that  in  pursuance  of  an  api)oint- 
ment  made  with  the  defendant,  he  went  to  Mr.  Hart's 
farm  near  Cairo  on  January  26  to  look  over  the  cattle  and 
to  agree  upon  terms  of  exchange;  that  on  arriving  at 
Cairo,  Woods  employed  one  A.  R.  Boyd,  a  liveryman,  to 
drive  him  to  defendant's  place;  that  on  reaching  the 
/arm  plaintiff  and  defendant,  in  the  presence  of  Boyd, 
Eli  Hart,  a  brother  of  defendant,  and  another  person, 
looked  over  the  cattle  and  agreed  upon  prices;  that 
plaintiff,  on  his  return  to  Cairo,  was  to  prepare  the  con- 
tract in  duplicate  and  return  the  next  morning,  when  it 
was  to  be  executed  and  the  cattle  sorted  out;  that  plaint- 
iff, as  requested,  drew  up  the  agreement,  and  returned 
the  next  morning  with  Mr.  Boyd,  when  the  cattle  were 
selected  and  driven  into  a  corral,  and  that  after  this  was 
done  plaintiff  and  defendant  went  into  the  barn  of  the 
latter,  where  both  signed  the  contract  with  a  lead  pencil, 
in  the  presence  of  Mr.  Boyd.  The  testimony  of  plaintiff 
relating  to  the  selection  of  the  cattle  and  to  the  signing  of 
the  contract  is  in  every  essential  part  corroborated  by  the 
deposition  of  Mr.  Hart,  which  is  set  forth  in  the  bill  of 
exceptions.  It  was  also  shown  that  a  few  days  after 
January  27  the  defendant  wrote  and  sent  to  the  plaintiff 
the  following  letter: 

"Cairo,  Hall  Co.,  Nebr.,  7,  93. 
^^George  J.  Woods^  Esq.,  Ijincoln,  Nebr. — Dear  Sir:  I  am 
giving  all  my  time  to  the  cattle,  fixing  up  the  sheds,  etc. 
Shall  do  all  in  my  power  to  keep  the  cattle  in  good  condi- 
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tion  as  the  severity  of  the  weather,  and  neglect  of  the 
cattle  before  I  came,  will  allow. 

"I  do  not  want  a  deed  of  lots,  only  land  contract  for 
reasons  I  will  give  you  when  I  see  you.  I  shall  not  be 
able  to  get  there  in  two  weeks  with  (?)  leaving  the  stock 
to  the  tender  mercies  of  that  boy,  which  I  dare  not  do. 
I  have  rented  the  farm  to  what  seems  to  be  a  good  man, 
and  expect  him  on  between  now  and  Mch.  1st.  When  he 
comes  I  shall  not  have  to  depend  upon  such  a  boy. 

"When  I  come  through  Lincoln,  I  will  call  upon  you. 
"Truly  yours,  C.  L.  Hart." 

The  foregoing  letter  is  unexplainable  upon  any  other 
hypothesis  than  that  some  sort  of  a  contract  or  agreement 
existed  between  Woods  and  Hart  relating  to  the  ex- 
change of  lots  for  cattle,  and  in  view  of  this  letter,  and 
the  evidence  adduced  on  behalf  of  the  plaintiff  already 
mentioned,  it  is  not  surprising  that  the  trial  court  found 
the  contract  set  forth  in  the  petition  was  entered  into 
by  the  defendant  as  alleged.  Certainly  such  finding  is 
not  only  sustained  by  the  evidence,  but  by  the  clear  pre- 
ponderance thereof. 

Another  defense  interposed  is  that  the  contract  waa 
entered  into  through  the  fraud  and  misrepresentation  of 
tlie  plaintiff  as  to  the  location  of  the  lots;  hence  a  court 
of  equity  will  not  decree  specific  performance.  This  de- 
fense is  inconsistent  with  the  one  just  noticed,  and  must 
be  regarded  as  an  admission  that  the  defendant  executed 
the  contract.  Woods  and  Hart  are  the  sole  persons  ifv^ho 
have  any  knowledge  whether  the  lots  described  in  the 
contract  were  the  ones  shown  by  the  former  to  the  latter 
on  January  25,  the  day  the  negotiations  for  the  exchange 
of  properties  first  commenced,  and  their  testimony  on  the 
subject  fails  to  harmonize.  The  defendant  testified  that 
he  never  saw  the  lots  mentioned  in  the  contract  before 
the  trade  was  made;  that  they  are  not  situated  in  College 
View  proper,  but  in  Battle  Creek  Addition  thereto,  and 
located  a  considerable  distance  east  of  the  college  build- 
ings; that  the  lots,  seven  in  number,  which  Woods  sho^w^ed 
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him  on  that  occasion,  and  offered  to  trade  for  the  cattle, 
were  situated  in  College  View  proper,  about  a  quarter 
of  a  mile  west  or  northwest  of  the  college  buildings,  and 
about  on  a  level  therewith.  We  reproduce  from  the  bill 
of  exceptions  the  following  from  the  testimony  of  George 
J.  Woods,  the  plaintiff: 

Q.  What  property  was  it  you  showed  Dr.  Hart? 

A.  Lots  8,  9,  10,  11,  12,  13,  and  14,  in  block  7,  Battle 
Creek  Addition  to  College  View,  Lancaster  county,  Ne- 
braska. 

Q.  State  what,  if  any,  other  property  besides  that  men- 
tioned in  the  contract  you  showed  Hart  at  the  time  he 
was  in  Lincoln,  if  any  at  all. 

A.  I  did  not  show  him  any. 

Q.  Did  you  offer  to  trade  him  any  other  property? 

A.  No,  sir. 

The  burden  was  upon  the  defendant  to  establish  by 
the  preponderance  of  the  testimony  his  charge  of  mis- 
representation and  fraud  as  regards  the  location  of  the 
property  which  was  to  be  exchanged  for  the  cattle.  In 
our  yiew,  he  did  not  establish  this  defense,  but  the  court 
was  fully  warranted  in  giving  credence  to  the  direct  and 
positive  testimony  of  the  plaintiff  above  quoted,  espe- 
cially in  view  of  the  fact  that  the  defendant  under  oath 
denied  his  own  signature  to  the  contract  which  is  made 
the  foundation  of  this  suit. 

Another  reason  urged  for  refusing  the  enforcement  of 
the  contract  is  the  inadequacy  of  consideration.  It  will 
be  observed  that  in  the  trade  the  lots  were  put  in  at 
^2,900.  The  testimony  bearing  upon  the  question  of  the 
value  of  the  lots  at  the  time  of  the  making  of  the  con- 
tract was  given  by  real  estate  agents,  and,  as  might  have 
been  expected,  was  of  the  most  conflicting  character. 
The  values  placed  upon  the  lots  by  the  defendant's  wit- 
nesses are  as  follows:  F.  W.  Brown,  |50  each;  A.  E. 
j^foeller,  |200  a  lot;  A.  N.  Wycoff,  flOO  apiece;  F.  L, 
Dunn,  from  $200  per  lot  to  ?3,000  for  the  seven.  The 
average  valuation  placed  on  the  lots  by  plaintiff's  wit- 


504  NEBRASKA  REPORTS.  [Vol.50 


Woods  V.  Hart. 


nesses  was  over  |400  apiece.  The  consideration  for  the 
contract  to  be  furnished  by  Woods  was  not  unjust  or  in- 
adequate, but,  on  the  contrary,  if  the  testimony  of  his 
witnesses  is  to  be  given  credence,  the  defendant  obtained 
an  advantage  over  plaintiff  in  the  bargain  as  made.  It 
is  a  well  recognized  rule  that  the  finding  of  the  trial 
court,  when  based  upon  conflicting  evidence,  will  not  be 
disturbed  by  the  reviewing  court,  and  the  doctrine  will  be 
adhered  to  and  applied  in  the  case  under  consideration. 

It  is  argued  that  specific  performance  should  be  re- 
fused, because  the  defendant  did  not  make  a  sale  of  the 
lots  in  ninety  days  from  the  date  of  the  trade.  The  con- 
tract declared  on  contains  no  such  stipulation  or  guar- 
anty. It  is  true  a  verbal  agreement  having  such  a  pro- 
vision is  pleaded  by  the  defendant  in  his  answer,  and  his 
testimony  tended  to  support  the  averment;  but  the  trial 
court  found  against  the  existence  of  such  a  contract,  and 
such  finding  is  not  without  support  in  the  testimony; 
hence,  plaintiff  was  not  required  to  effect  a  sale  of  the 
lots  in  order  to  entitle  him  to  a  specific  enforcement  of 
the  contract  against  Dr.  Hart.  Moreover,  it  does  not  ap- 
pear that  the  latter  ever  advised  the  plaintiff  of  the  terms 
upon  which  the  lots  were  to  be  sold. 

The  next  contention  is  that  the  contract  is  void  as  being 
against  public  policy,  in  that  it  provided  that  "Woods 
should  have  the  exclusive  agency  for  the  sale  of  the  lots." 
Such  provision  did  not,  in  the  least,  operate  against  the 
interests  of  the  public,  nor  yet  against  those  of  the  de- 
fendant, since  the  api)ointment  as  agent  was  not  for  a 
fixed  or  definite  period.  The  power  or  right  of  revoca- 
tion of  the  agency  remained  in  Hart,  and  he  could  have 
exercised  the  same  at  any  time,  or  sold  the  property  him- 
self. {Chamher  r.  Sfca?n/,  73  Ala.,  372.)  Not  one  of  the 
cases  cited  by  appellant  supports  the  doctrine  that  the 
clause  under  consideration  renders  the  contract  void. 
Suffice  it  to  say  that  they  merely  held  that  contracts  in 
restraint  of  trade,  or  those  made  for  the  purpose  of  pre- 
venting competition  at  auction  and  other  public  sales, 
are  contrary  to  public  policy,  and  therefore  void. 
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Complaint  is  made  that  the  cattle  which  the  decree 
requires  the  defendant  to  deliver  are  not  the  same  as  des- 
ignated in  the  contract.  In  the  decree  they  are  described 
as  "four  (4)  head  of  registered  Holstein  bulls,  five  (5)  head 
of  registered  Holstein  cows,  and  twenty-five  (25)  head  of 
grade  Holstein  cows  and  heifers,"  which  states  the  num- 
ber of  each  class  differently  from  that  given  in  the  con- 
tract; and  hence  it  is  claimed  that  the  decree  has  made 
a  new  and  different  contract  for  the  parties.  This  objec- 
tion would  be  unanswerable  if  the  number  and  class  con- 
stituted the  only  description  of  the  cattle  contained  in 
the  contract.  But  such  is  not  the  case.  The  stock  in- 
tended to  be  exchanged  is  expressly  designated  in  the 
written  agreement  as  "being  the  same  cattle  picked  out 
by  said  Woods  on  January  27,  1893."  This  description 
alone  would  have  been  sufficient,  for  the  particular  cattle 
to  which  the  contract  was  intended  to  apply  could  be 
established  by  the  aid  of  extrinsic  testimony.  There  was 
no  uncertainty  in  the  description,  for  that  is  certain 
TV^hich  is  capable  of  being  made  so  by  evidence  aliunde. 
The  authorities  agree  that  parol  evidence  is  admissible 
to  identify  the  subject  of  a  written  contract.  (Bishop^ 
Omtracts,  sec.  37G,  and  cases  cited  in  notes.)  The  undis- 
puted testimony  is  to  the  effect  that  on  January  27,  1893^ 
the  parties  to  the  contract  selected  from  the  defendant's 
herd  nine  registered  Holsteins,  four  being  bulls  and  five 
heifers,  and  also  twenty-five  graded  Holstein  cows  and 
heifers,  and  that  the  entire  thirty-four  head  were  put  into 
an  adjacent  pen  or  corral,  and  set  apart  as  the  cattle  to  be 
exchanged  for  the  lots.  So  that  the  cattle  mentioned  in 
the  decree  were  the  ones  actually  picked  out  and  selected, 
and  therefore  not  different  from  those  covered  by  the 
contract.  That  part  of  the  description  of  the  cattle  in 
the  contract  which  gave  the  number  of  each  kind  or  class 
livas  false,  and  under  the  rule  laid  down  in  Huhcnnanti  f\ 
EranSy  46  Neb.,  784,  should  be  rejected,  since  the  remain- 
der of  the  description  is  sufficient  to  enable  the  cattle  to 
be  identified 
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The  only  substantial  error  in  the  record  is  the  finding 
that  the  plaintiff  should  have  judgment  for  11,500^  with 
interest  thereon  from  January  27, 1893,  in  case  defendant 
failed  to  deliver  the  cattle  within  the  time  mentioned  in 
the  decree.  The  cattle  were  to  be  retained  by  Hart  for 
sixty  days  from  the  making  of  the  contract.  It  was  un- 
just to  allow  interest  from  the  date  of  the  contract  It 
should  have  been  computed  from  March  27,  1893,  the 
period  fixed  for  delivery.  The  decree  is  accordingly- 
modified,  and  as  thus  modified  is  affirmed. 


Decree  modified. 


Raymond  Brothers  &  Company  v.  Theodore  H. 
Miller  et  al. 

Filed  February  3, 1897.    No.  7004. 

Trover  and  Conversion:  Mortgaged  Chattels:  Pleading.  In  an 
action  by  a  mortgagee  of  chattels  against  a  stranger  for  the  con- 
version of  the  mortgaged  property,  the  petition  must  set  out  the 
facts  constituting  plaintiff's  special  ownership.  A  mere  allegation 
that  he  has  a  special  ownership,  right,  title,  and  lien  upon  and  to 
the  property,  by  virtue  of  a  chattel  mortgage  given  to  him  thereon 
*by  a  designated  person,  is  not  alone  sufficient. 

Error  from  the  district  court  of  Saline  county.  Tried 
below  before  Hastings,  J.    Reversed. 

O.  M.  Lambertson  and  F,  M.  Hallj  for  plaintiffs  in  error. 

F.  /.  FoaSj  Eastings  .&  McGintie^  and  W.  R.  Matson^ 
iiontra. 

NORVAL,  J. 

This  is  an  action  of  conversion.  There  was  a  judgment 
for  plaintiffs  below,  and  defendants  prosecute  error. 

Of  the  numerous  errors  assigned  and  argued  by  coun- 
sel, we  do  not  deem  it  necessary  to  discuss  more  than  one. 
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namely,  that  the  petition  fails  to  state  sufficient  facts  to 
constitute  a  cause  of  action,  which  was  duly  raised  at 
the  outset  of  the  trial  in  the  court  below  by  objections 
to  the  admission  of  testimony  on  that  ground,  and  again 
after  verdict  by  the  motion  for  a  new  trial,  as  well  as  by 
proper  assignment  in  the  petition  in  error  filed  herein. 
The  allegations  of  the  petition,  so  far  as  they  are  neces- 
sary to  a  determination  of  the  question  to  be  decided,  are: 
"That  on  the  25th  day  of  July,  1888,  the  plaintiffs  were 
entitled  to  the  immediate  possession  of  the  following  de- 
scribed goods  and  chattels,  and  had  a  special  interest 
and  ownership  in  the  said  goods  and  chattels  to  the 
amount  of  |2,009.43,  with  interest  at  the  rate  of  ten  per 
cent  from  July  25,  1888,  to-wit,  the  entire  stock  of  gro- 
ceries, dry  goods,  clothing,  queensware,  wooden  and  wil- 
low ware,  boots  and  shoes,  hats,  caps,  and  notions,  glass- 
ware, tobacco,  cigars,  furniture,  fixtures,  scales,  tanks, 
etc.,  including  all  of  the  stock  of  furniture  and  chattels, 
of  every  name  and  nature  whatever,  which  are  contained 
in  a  certain  brick  building  and  cellar  used  by  Pronger  & 
Clarey  in  their  mercantile  business  in  Crete,  Saline  county, 
:Nebraska,  of  the  value  of  ?6,500."  It  is  alleged  that  they 
have  special  ownership,  right,  title,  and  lien  upon  and  to 
the  above  described  goods  by  virtue  of  a  chattel  mort- 
gage given  to  them  upon  the  same  by  the  said  Pronger  & 
Clarey,  dated  July  25,  1888,  and  duly  recorded  in  the 
clerk's  office  of  Saline  county,  Nebraska,  a  copy  of  which 
mortgage  is  attached,  marked  "Exhibit  A."  It  is  also 
alleged,  in  substance,  that  defendants  took  posses- 
sion of  the  property  under  and  by  virtue  of  a  chattel 
mortgage  against  Pronger  &  Clarey,  and  converted  the 
same  to  defendants'  own  use.  It  will  be  observed  that 
there  is  no  averment  in  the  petition  to  the  effect  that 
plaintiffs  are  the  general  owners  of  the  chattels  in  con- 
troversy, but  that  they  predicate  their  right  to  recover 
damages  for  the  alleged  conversion  merely  upon  a  claim 
of  special  interest  or  ownership  in  the  property  arising 
by  virtue  of  a  chattel  mortgage.     The  terms  and  condi- 
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tion  of  the  mortgage  are  not  pleaded,  nor  any  facts 
averred  which  disclose  that  any  of  the  stipulations 
therein  contained  have  been  broken,  or  that  anything  is 
due  plaintiffs  upon  the  mortgage.  It  is  true  the  petition 
states  that  a  copy  of  the  mortgage  is  hereto  attached  as 
an  exhibit,  but  an  examination  of  such  exhibit  reveals 
that  it  is  a  copy  of  a  mortgage  given  by  Pronger  &  Clarey 
to  the  defendants,,  Raymond  Bros.  &  Co.,  and  it  is  not 
averred  that  it  has  been  assigned  to  the  plaintiffs  below, 
op  that  they  are  the  owners  thereof  or  of  the  debt  secured 
thereby;  hence,  instead  of  its  showing  a  lien  or  inter- 
est in  the  property  in  them,  it  clearly  negatives  any 
such  idea.  Plaintiffs,  in  order  to  set  forth  a  cause  of  ac- 
tion, were  required  to  plead  in  their  petition  the  facts 
constituting  their  special  interest  in  the  property,  as  well 
as  the  facts  relied  upon  to  entitle  them  to  maintain  an  ac- 
tion for  conversion  against  the  defendants.  This  they 
have  not  done.  It  has  been  repeatedly  asserted  by  this 
court  that  a  petition  in  replevin,  by  a  mortgagee  of  chat- 
tels against  the  mortgagor  or  a  stranger,  must  set  out  the 
facts  creating  his  lien  or  special  ownership  and  the  facts 
entitling  him  to  the  possession,  and  if  the  pleading  fails 
to  do  so  it  is  fatally  defective.  {Musser  r.  Kingy  40  Neb., 
892;  Randall  t\  Pey-sonSj  42  Neb.,  607;  ^7«arp  v.  Johnson^ 
44  Neb.,  165;  Camp  r.  Pollock^  45  Neb.,  771;  Strahle  v. 
First  Nat.  Bank  of  Stanton^  47  Neb.,  319;  Garber  v.  Palmer j 
47  Neb.,  704.)  The  same  rule  of  pleading  applies  to  ac- 
tions for  conversion  by  mortgagee.  The  conclusion  is 
irresistible  that  the  petition,  for  the  reason  stated,  fails 
to  state  a  cause  of  action.  The  judgment  is  reversed  and 
the  cause  remanded  for  further  proceedings. 


Beyehsed  and  remanded. 
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Fred  Drexel  et  al.  v.  James  Richards,  Impleaded 
WITH  RoLLiN  L.  Downing  et  al.,  appellants,  and 
Kennard  Glass  &  Paint  Company  et  al.,  appel- 
lees. 

Piled  February  3, 1897.    No.  6708. 

1.  Mechanics'  Liens:  Statement:  Description.  The  sworn  statement 
of  a  subcontractor  for  a  mechanic's  lien  must  contain  a  description 
of  the  premises  on  which  the  improvement  was  erected. 


:  :  .    Such  a  description  is  not  insufficient  if  it 

renders  the  location  of  the  property  susceptible  of  ready  ascertain- 
ment by  the  aid  of  extrinsic  evidence. 


: :  .    The  account  of  the  items  for  the  materials 

furnished  and  labor  performed  by  a  contractor  or  subcontractor, 
and  for  which  a  lien  is  claimed,  and  the  affidavit  thereto  attached 
should  be  construed  together,  and  if  when  thus  construed  they 
substantially  comply  with  the  statute  it  is  sufficient. 


4. :  :  .    A  description  of  property  in  a  statement  for 

a  mechanic's  lien  as  the  "Bartlett  &  Downing  Block,  Kearney, 
Buffalo  county,  Neb.,"  is  a  sufficient  description  of  the  premises, 
especially  when  there  are  no  rights  of  third  parties  to  be  affected 
by  the  lien. 

Rehearing  of  case  reported  in  48  Neb.,  732.  Decree 
below  afpmied. 

Calkins  d  Pratt,  for  appellants. 

B,  O.  Burbanky  Kennedy  &  Learned^  and  Marston  do 
Nevius,  contra. 

XORVAI.,  J. 

This  is  a  rehearing  of  the  case  reported  in  48  Neb., 
732.  From  a  decree  foreclosing  certain  mechanics'  liens 
the  defendants  Bartlett  &  Downing  appealed.  On  the 
former  hearing  the  decree,  in  so  far  as  it  awarded  the 
Kc^nnard  Glass  &  Paint  Company  a  lien,  was  reversed  be- 
cause of  an  insufficient  description  of  the  premises,  and 
in  all  other  respects  the  decree  of  the  trial  court  was 
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aflarmed.     The  following  propositions  were  laid  down  in 
the  opinion  heretofore  filed: 

1.  A  sworn  statement  for  a  mechanic's  lien  by  a  sub- 
contractor must  describe  the  land  on  which  the  materials 
furnished  by  him  have  been  used  in  making  the  improve- 
ment. 

2.  Such  description,  to  be  sufficient,  must  be  such  as, 
aided  by  extrinsic  evidence  suggested  by  the  description 
itself,  would  charge  a  party  dealing  with  real  estate  w^th 
notice  of  such  claim  for  lien.  In  other  words,  the  de- 
scription of  the  premises  must  be  sufficiently  accurate 
and  definite  to  render  their  location  susceptible  of  ready 
ascertainment 

3.  The  description  of  the  property  in  the  mechanic's 
lien  account  of  the  Kennard  Glass  &  Paint  Company  is 
so  defective  as  to  render  the  lien  void. 

We  are  content  with  the  doctrine  announced  in  the  first 
proposition  above  stated.  The  statute  requires  the  affi- 
davit, or  sworn  statement,  of  the  subcontractor  for  a  me- 
chanic's lien  to  give  a  description  of  the  premises  upon 
which  the  labor  was  performed,  or  materials  were  used, 
as  much  as  it  does  a  statement  of  the  amount  due  him. 
No  other  reasonable  construction  can  be  placed  upon  sec- 
tion 2  of  our  mechanics'  lien  law.  The  description  need 
not  be  inserted  in  the  affidavit  proper.  It  is  sufficient  if 
it  is  set  forth  in  the  itemized  account  or  bill  w^hich  is 
made  a  part  of  the  lienor's  affidavit.  The  account  of  the 
items  attached  and  referred  to  in  the  affidavit,  or  made  a 
part  thereof,  and  the  affidavit  proper  are  to  be  considered 
together,  and  when  thus  construed,  if  they  meet  the  sub- 
stantial requirements  of  the  statute,  it  is  sufficient. 
{Henry  <&  Coatsicorth  Co.  v.  Fisherdick^  37  Neb.,  207;  Noll  i\ 
Kenneallyy  37  Neb.,  880.) 

Upon  a  careful  review  of  the  authorities  we  adhere  to 
the  views  announced  in  the  former  opinion  as  embraced 
in  the  second  proposition  stated  above.  The  object  of 
the  statute  in  requiring  the  description  of  the  property 
in  the  sworn  statement  of  a  mechanic's  lien  of  a  subcon- 
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tractor  is  to  advise  the  owner  of  the  property,  as  well  a& 
the  public,  of  the  claim  of  such  subcontractor,  by  the 
examination  of  the  records  of  the  county.  The  legisla- 
ture has  not  undertaken  to  define  the  manner  in  which 
the  property  shall  be  described  in  the  claim  for  lien.  A 
description  of  the  property  is  indispensable  to  the  va- 
lidity of  the  lien.  It  is  obvious,  therefore,  that  any  de- 
scription will  suffice  which  will  carry  out  the  purpose  of 
the  law,  whether  it  be  by  metes  and  bounds,  by  lot  and 
block  numbers,  by  governmental  subdivisions,  or  by  such 
general  description  of  the  property  as  will  enable  a  per- 
son acquainted  with  the  locality  to  identify  it.  Any  de- 
scription of  the  premises  in  a  mechanic's  lien  will  suffice 
which  renders  the  location  susceptible  of  ready  and  easy 
ascertainment,  and  apprises  the  owner  and  third  parties 
of  the  claim  of  the  lienor.  A  description  of  the  property 
in  a  statement  for  a  mechanic's  lien  as  "The  Lincoln 
Hotel,  in  the  city  of  Lincoln,  Nebraska,"  or  the  "Burr 
Block"  in  said  city,  most  assuredly  would  not  be  void  for 
indefiniteness  of  description,  since  either  is  amply  suffi- 
cient for  the  identification  of  the  premises  intended  to  be 
described.  The  rule  laid  down  in  the  adjudicated  case& 
is  that  a  description  sufficient  to  sustain  a  mechanic's 
lien  is  one  which  enables  a  party  familiar  with  the  lo- 
cality to  identify  the  property  with  reasonable  certainty 
upon  which  the  lien  is  claimed.  In  addition  to  the  au- 
thorities cited  in  the  former  opinion,  see  Kezartee  v.  Marks^ 
15  Ore.,  529;  Tredinnick  v.  Red  Cloud  Consolidated  Mining 
Co. J  72  Cal.,  78;  Harrisburg  Lumber  Co.  v.  WashJyurji,  44 
Pac.  Rep.  [Ore.],  390;  Springer  v.  Kroeschell,  161  III.,  358; 
Rocktoell  V.  O'BrienrOreen  Co.,  62  111.  App.,  293;  CrBrien  v. 
Krockinsk%  50  111.  App.,  456;  Buchannan  v.  Cole,  57  Mo. 
App.,  11;  Bambrick  v.  King,  59  Mo.  App.,  284;  National 
Lumber  Co.  v.  Bovynian,  42  N.  W.  Kep.  [la.],  557;  Myers  v. 
Maverick,  27  S.  W.  Rep.  [Tex.],  950, 1083;  SclioUs  v.  Goodall^ 
77  Tex.,  482;  Phillip,  Mechanics'  Liens,  sees.  379,  381. 
It  will  be  observed  that  in  the  statement  of  the  account 
for  a  lien  in  this  case,  and  to  which  the  affidavit  of  the 
lienor  was  attached,  the  premises  are  described  as  the 
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^^Bartlett  &  Downing  Block,  Kearney,  Buffalo  county, 
Nebraska."  They  are  repeatedly  designated  in  the  testi- 
mony by  the  witnesses  as  the  "Bartlett  &  Downing 
Block."  Applying  thereto  the  rule  announced  in  the  for- 
mer opinion,  as  well  as  the  definition  given  herein  of  a 
sufficient  description  of  property  in  a  claim  of  lien,  the 
diescription  under  consideration  is  sufficient,  since  there 
are  no  rights  of  third  parties  to  be  affected  by  the  lien. 
The  owners  of  the  premises  could  not  have  been  misled 
by  the  description,  much  less  does  the  evidence  show 
that  they  were  in  any  manner  deceived  thereby. 

It  is  argued  that  the  description  in  a  mechanic's  lien 
must  be  a  numerical  one,  else  the  lien  cannot  be  entered 
on  the  numerical  indexes  kept  in  the  recorder's  office. 
The  statute  contemplates  that  mechanics'  liens  shall  be 
entered  upon  such  indexes.  (Compiled  Statutes,  ch.  18, 
art.  1,  sec.  85.)  But  the  failure  to  do  so  would  not  defeat 
the  lien  if  the  claim  for  a  lien  has  in  all  other  respects 
been  properly  recorded.  {Lincoln  Building  &  Savings  As- 
sociation t\  Ease,  10  Neb.,  581.)  It  therefore  logically  fol- 
lows that  a  numerical  description  is  not  indispensable  to 
the  validity  of  a  mechanic's  lien. 

It  is  finally  argued  that  the  lien  is  invalidated  by  the 
insertion  in  the  affidavit  for  lien  by  the  recorder  of  Buf- 
falo county,  after  it  was  sworn  to,  the  numerical  descrip- 
tion of  the  property.  It  was  thus  inserted  by  the  ex- 
press direction  of  the  person  who  made  the  affidavit. 
Moreover,  the  other  description  of  the  property  was 
ample  to  support  the  lien;  hence  the  added  description 
was  an  immaterial  alteration  of  the  affidavit  The  affi- 
ant had  a  right  to  change  it  at  any  time  before  it  was 
filed  for  record,  subject,  however,  to  being  disregarded 
as  to  the  amendments  made  after  the  affidavit  was  sworn 
to.  The  judgment  of  this  court  on  the  former  hearing 
reversing  the  decree  of  the  court  below  in  favor  of  the 
Kennard  Glass  &  Paint  Company  and  dismissing  its 
cross-petition  is  vacated,  and  the  decree  of  the  district 
court  is  in  all  respects 

Affirmed. 
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First  National  Bank  of  Dubuque,  Iowa,  v.  H.  0. 
mckibben. 

Filed  February  3, 1897.    No.  6985. 

1.  Negotiable  Instruments:  Action  bt  Indorsee:  Burden  of  Proof. 
In  an  action  by  an  indorsee  of  a  negotiable  promissory  note 
against  the  maker,  its  mere  production  by  the  plaintiff,  duly  in- 
dorsed, raises  a  presumption  of  law  that  it  was  transferred  before 
maturity  and  for  value,  and  the  burden  is  on  the  defendant  to 
show  that  plaintiff  is  not  an  innocent  holder. 

2. :  :   Defense.    Held,  That  the  answer  fails  to  state  a 

defense. 

S.  :  :  Evidence.  Evidence  examined,  and  held  not  to  sus- 
tain the  verdict. 

Error  from  the  district  court  of  Dawson  county.  Tried 
below  before  Holcomb,  J.    Reversed. 

O.  W.  FoXy  for  plaintiff  in  error, 

E.  A.  Cooky  contra. 

NORVAL,  J. 

This  is  an  action  brought  by  the  plaintiff  as  indorsee  of 
two  promissory  notes  executed  by  the  defendant  for  |100 
each,  payable  to  the  order  of  Chamberlain  Plow  Company, 
bearing  date  June  21,  1887,  and  maturing  November  1, 
1887,  and  January  1,  1888,  respectively.  Defendant,  in 
his  answer,  admits  the  execution  and  delivery  of  the 
notes,  denies  that  they  were  indorsed  to  plaintiff  before 
maturity,  and  sets  up  the  following  facts  as  a  defense: 
**That  after  the  maturity  of  the  second  note  this  defend- 
ant indorsed  and  transferred  to  the  said  Chamberlain 
Plow  Company,  at  its  request,  one  certain  promissory 
note  for  $300,  signed  by  one  J.  L.  Dougherty  and  paya- 
ble to  this  defendant,  to  secure  the  payment  of  the  notes 
sued  on  in  this  action;  that  the  maker  of  said  note  at  the 
time  of  delivering  the  same  to  the  said  Chamberlain  Plow 
37 
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Company,  and  at  the  time  that  said  note  became  due,  was 
solvent  and  able  to  pay  the  same;  that  afterwards,  on  the 
6th  day  of  August,  1889,  the  said  Chamberlain  Plow  Com- 
pany obtained  a  judgment  on  said  promissory  note 
against  the  said  J.  L.  Dougherty  for  the  sum  of  |335.92; 
that  said  promissory  note  was  only  transferred  to  the  said 
Chamberlain  Plow  Company  to  secure  the  note  sued  on 
and  in  payment  of  the  same  and  for  no  other  purpose; 
that  said  Chamberlain  Plow  Company  holds  said  judg- 
ment at  this  time;  that  said  judgment  cannot  now  be 
collected;  that  said  note  of  said  Dougherty  could  have 
been  collected  at  its  maturity  if  the  said  Chamberlain 
Plow  Company  had  used  the  diligence  in  its  collection 
that  said  company  agreed  to  use;  that  this  defendant 
had  been  greatly  damaged  by  the  neglect  of  the  said 
Chamberlain  Plow  Company  in  its  failure  to  carry  out  its 
said  contract  and  agreement  in  the  collection  of  said 
promissory  note  to  an  amount  greater  than  the  notes  sued 
on;  that  the  promissory  notes  sued  on  were  in  the  hands 
of,  and  owned  by,  said  plow  company  at  the  time  of  their 
maturity.  This  defendant  also  delivered  to  said  plow 
company,  to  secure  said  notes,  other  notes  signed  by  Ira 

Barnes,  C.  Davis,  J.  W.  Ervin,  and  Baker."     The 

reply  consisted  of  a  general  denial.  There  was  a  jury 
trial  whioh  resulted  in  a  verdict  for  the  defendant  in  the 
sum  of  |1,  which  amount  the  defendant  remitted,  and 
thereupon  the  court  overruled  plaintiff's  motion  for  a 
new  trial,  and  rendered  a  judgment  of  dismissal.  Plaint- 
iff is  here  on  a  petition  in  error. 

The  verdict  and  judgment  cannot  stand,  for  two  rea- 
sons, viz.:  (1.)  They  are  not  sustained  by  the  evidence* 
(2.)  The  answer  does  not  state  a  defense. 

The  defendant  having  admitted  the  execution  and  de- 
livery of  the  notes,  the  burden  of  proof  that  the  bank  was 
a  bona  fide  holder  for  value  before  maturity  was  not  cast 
on  it,  but  the  burden  was  on  the  maker  to  disprove  this 
fact.  (Cottage  Organ  Co.  v.  Boyle j  10  Neb.,  409;  Coakley  v. 
Christie,  20  Neb.,  509;   YioUt  v..  Rose,  39  Neb.,  660;    Me- 
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Donald  v.  Aufdengarten^  4  Neb.,  40;  Kelman  v.  Calhoun^  43 
Neb.,  157.)  An  examination  of  the  evidence  contained  in 
the  bill  of  exceptions  not  only  fails  to  show  that  the  bank 
did  not  purchase  these  notes  in  good  faith  before  due,  but 
on  the  contrary  it  establishes  that  the  bank  bought  them 
a  few  days  after  their  date  in  the  usual  course  of  business 
without  notice  of  any  defense,  and  at  the  time  paid  there- 
for the  sum  of  f200.  The  fact  that  plaintiff  failed  to 
notify  defendant  it  owned  the  notes,  or  to  bring  suit 
thereon,  until  long  after  their  maturity,  is  insufficient  to 
overcome  the  direct  and  positive  evidence  of  Quernesey, 
the  cashier  of  the  bank,  as  to  the  time  and  manner  of  the 
purchase  of  the  notes  from  the  payee.  The  mere  produc- 
tion of  the  notes,  duly  indorsed,  raised  a  presumption  of 
law  that  they  were  transferred  before  maturity  and  for 
value,  and  this  prima  facie  case  was  not  overthrown  by 
the  evidence  adduced  on  the  trial. 

The  answer  filed  by  the  defendant  is  faulty,  in  that  it 
omits  to  plead  that  the  notes  in  controversy  were  the 
property  of  the  payee,  the  Chamberlain  Plow  Company, 
when  the  collateral  notes  were  turned  over  to  them.  The 
allegation  is  "that  the  promissory  notes  sued  on  were  in 
the  hands  of  and  owned  by  said  plow  company  at  the 
time  of  their  maturity,^'  and  that  the  collateral  notes  were 
indorsed  and  delivered  after  the  maturity  of  the  second 
note.  Again,  the  answer  charges,  in  general  terms,  that 
defendant  was  damaged  by  the  failure  of  the  payee  to 
carry  out  its  contract  and  agreement  in  the  collection  of 
the  collateral,  but  no  contract  or  agreement  on  the  sub- 
ject is  pleaded.  In  these  respects  the  answer  waB  defect- 
ive. Under  the  evidence  the  court  should  have  directed  a 
verdict  for  the  bank.  The  judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 


Bbvebsed  and  bemandbd. 
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City  of  Florence  v.  Mary  A.  White. 

Piled  February  3, 1897.    No.  7066. 

Adverse  Possession.  One  who  has  been  in  the  open,  notorious,  excla- 
sive  adverse  possession  of  real  property  for  ten  years  becomes 
vested  with  a  valid  title  to  the  same. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Scott,  J.     AffimiaL 

McCoy  &  Olmstedy  for  plaintiff  in  error. 

Slabaughd  Rush^  contra. 

Ryan,  C. 

This  was  an  action  of  ejectment  brought  in  the  district 
court  of  Douglas  county  January  1,  1893.  The  sub- 
ject-matter of  the  litigation  was  known  as  "South  Market 
Square,"  in  the  city  of  Florence.  The  plaintiff  in  the 
district  court,  Mary  A.  White,  alleged  that  she  had  a 
legal  and  equitable  estate  and  was  entitled  to  the  posses- 
sion of  said  square,  and  that  ever  since  November,  1888, 
the  defendant,  the  city  of  Florence,  had  unlawfully  kept 
her  out  of  possession.  There  was  a  prayer  for  possession 
and  for  damages  which  she  alleged  she  had  sustained 
by  reason  of  the  aforesaid  wrongful  dispossession.  Is- 
sues having  been  duly  joined,  there  was  a  verdict  in  favor 
of  Mrs.  White,  in  which  her  damages  were  assessed  at 
the  sum  of  five  cents,  and  to  reverse  the  judgment  ren- 
dered upon  this  verdict  there  has  been  prosecuted  these 
error  proceedings  by  the  city  of  Florence. 

There  was  a  special  finding,  upon  suflftcient  evidence, 
that  Mrs.  White  first  took  possession  of  the  square  in 
dispute  and  placed  a  fence  around  it  in  March,  1868. 
There  was  evidence  to  justify  the  conclusion  that  this 
possession  of  Mrs.  White  was  open,  adverse,  and  continu- 
ous until  some  time  in  the  year  1881,  from  which  time 
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until  suit  brought  there  is  a  serious  conflict  as  to  who  was 
in  possession  until  the  year  1888.  There  was,  therefore, 
sufficient  evidence  to  sustain  the  general  verdict,  from 
which  it  must  be  implied  that  before  the  year  1881  Mrs. 
White  had  acquired  title  by  virtue  of  her  actual,  continu- 
ous, and  notorious  adverse  possession.  {Gatling  v.  LanCj 
17  Neb.,  77,  80;  Haywood  v.  ThornaSy  17  Neb.,  240;  Horbach 
V.  Miller,  4  Neb.,  47;  Pettit  v.  Black,  13  Neb.,  142;  Stett- 
nische  v.  Lamb,  18  Neb.,  626;  Parker  v.  Starr,  21  Neb.,  680; 
Chue  V.  Jones,  25  Neb.,  634;  Lantry  v,  Parker,  37  Neb.,  353.) 

It  is  insisted  that  there  was  no  evidence  of  declarations 
of  Mrs.  White  as  to  her  intention  in  taking  and  main- 
taining the  possession  upon  which  she  founded  her  title. 
There  was  evidence,  however,  that  she  took  possession, 
fenced,  and  year  by  year  leased  the  property  to  a  tenant 
Tvho  cultivated  it,  or  herself  planted  corn  on  it,  during 
the  period  above  indicated  of  more  than  ten  years,  with 
intention  of  holding  it  as  a  homestead.  There  was  no 
necessity  that  she  should  give  notice  of  her  intentions 
otherwise  than  as  she  did;  that  is,  by  fencing  the  prop- 
erty and  using  it  as  her  own,  independently  of  all  the 
Tvorld. 

There  was  an  offer  of  evidence  by  the  plaintiff  in  error 
to  show  that  it  was  customary,  during  the  period  inter- 
Trening  between  1868  and  1881,  for  residents  of  Florence 
to  take  possession  of  streets  and  other  property  of  the 
city  with  the  purpose  of  using  them  temporarily,  without 
making  claim  of  title  founded  on  such  possession,  and 
that  the  city  authorities  acquiesced  in  such  possession. 
This  was  not  claimed  to  be  such  an  established,  recog- 
nized custom,  by  reason  of  its  universality,  that  it  was 
presumable  that  Mrs.  White  was  acting  with  reference 
to  it  and  should  be  governed  by  it.  The  proffered  evi- 
dence was,  therefore,  properly  excluded. 

There  is  no  special  argument  directed  to  instructions, 
either  given  or  refused;  indeed,  there  was  no  assignment 
of  error  in  the  motion  for  a  new  trial  which  would  permit 
of  consideration,  except  as  to  an  instruction  of  the  plaint- 
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iflf  in  error  which  was  refused,  but  as  the  essential  sub- 
stance of  this  was  given  in  another  instruction  by  the 
court  on  its  own  motion,  there  is  no  ground  for  complaint 
because  of  the  refusal  to  instruct  as  requested.  The 
judgment  of  the  district  court  is 

Affirmed. 


Tecumseh  National  Bank  v.  Charles  Best. 

Filed  Febbuaby  3, 1897.    No.  7030. 

1.  Successor  to  Bank:   Assumption  of  Liability:  Pleadino.    A  peti- 

tion of  a  creditor  of  a  banking  association  which  discloses  that 
another  bank,  as  successor  of  said  association,  had  assumed  the 
liabilities  upon  a  sufficient  consideration  moving  from  said  asso- 
ciation, and  that  the  claim  of  plaintiff  was  one  of  said  liabilities 
remaining  unpaid,  states  sufficient  facts  to  entitle  to  relief  as 
against  the  bank  which  assumed  the  aforesaid  liabilities. 

2.  BUI  of  Exceptions:   Review.    A  bill  of  exceptions  must  contain  all 

the  evidence  upon  which  questions  of  fact  are  to  be  determined, 
a  reference  in  such  bill  to  evidence  to  be  found  by  reference  to 
another  bill,  filed  In  an  Independent  case,  not  being  sufficient. 

Error  from  the  district  court  of  Johnson  county. 
Tried  below  before  Babcock,  J.    Affirmed. 

John  H.  AmeSy  C.  Oillespiej  and  8.  P.  Davidson^  for  plaint- 
iff in  error. 

T.  Appelgetj  J.  Hall  Hitchcock,  and  L.  C.  Chapman,  contra. 

Ryan,  C. 

In  this  case  there  was  a  judgment  against  the  Tecum- 
seh National  Bank  as  prayed  by  the  plaintiff  in  the  dis- 
trict court  of  Johnson  county.  The  bank  seeks  a  reversal 
of  this  judgment  on  two  grounds,  of  which  the  first  is  that 
the  petition  failed  to  state  a  cause  of  action.  The  second 
is  that  the  finding  against  the  bank  was  not  sustained 
bv  the  evidence. 
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The  averments  of  the  petition,  in  substance,  are  that 
about  May  1, 1889,  James  D.  Russell,  Charles  A.  Holmes, 
WaiTen  Holmes,  and  James  Bennett,  as  an  association 
uncLa*  the  name  of  Russell  &  Holmes,  were  doing  a  gen- 
eral banking  business  in  the  city  of  Tecumseb  under  and 
by  virtue  of  the  laws  of  this  state;  that  of  this  associa- 
tion James  D.  Russell  was  president,  Charles  A.  Holmes 
was  vice  president,  Warren  Holmes  was  cashier,  and 
James  Bennett  was  assistant  cashier;  that  on  or  about 
August  14, 1890,  the  said  association  resolved  to  become 
a  national  banking  association  under  the  name  of  the 
Tecumseh  National  Bank,  and  pursuant  to  said  resolu- 
tion made  the  organization  certificate  required  by  the 
comptroller  of  the  currency  of  the  United  States;  that 
said  national  banking  association  duly  filed  its  articles 
and  certificate  of  incorporation,  and,  as  a  body  corporate, 
proceeded  to  do  a  banking  business  in  the  building  in 
which  the  banking  business  of  Russell  &  Holmes  had 
previously  been  transacted;  that  of  this  national  bank 
Charles  A.  Holmes  was  president,  Warren  Holmes  was 
cashier,  and  James  Bennett  was  assistant  cashier,  and 
that  the  Tecumseh  National  Bank  is  a  thing  continuous 
of  the  banking  association  of  Russell  &  Holmes,  the  name 
alone  being  changed.  In  this  connection  the  petition 
contained  the  following  language:  "This  plaintiff  further 
avers  the  fact  that  the  real  property,  consisting  of  a  bank- 
ing building  (which  was  the  bank  of  Russell  &  Holmes, 
and  where  they  had  for  many  years  transacted  business), 
furniture,  cash,  bills  receivable,  and  the  assumption  and 
the  agreeing  to  pay  debts  owing  and  obligations  to  be- 
come due  of  the  said  banking  firm  of  Russell  &  Holmes, 
when  the  Tecumseh  National  Bank  was  formed  as  afore- 
said, was  vested  in  and  became  the  property,  rights,  and 
liabilities  of  the  said  Tecumseh  National  Bank."  Imme- 
diately following  the  above  description  of  the  officers  of 
the  Tecumseh  National  Bank  in  the  petition  there  were 
the  following  allegations:  "That  each  of  the  persons  last 
above  named  became  the  owner  of  a  large  amount  of 
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shares  or  certificates  of  stock  of  the  said  Tecumseh  Na- 
tional Bank  at  the  time  it  was  organized,  and  that  the 
said  certificates  or  shares  of  stock  were  given  to  said  per- 
sons for  the  real  property,  cash,  bills  receivable,  good 
will,  rights,  and  choses  in  action,  and  the  assumption  of 
and  agreeing  to  perform  all  debts,  contracts,  and  obliga- 
tions outstanding  which  was  to  be  done  or  performed 
by  the  banking  association  of  Russell  &  Holmes."  In  the 
language  quoted  there  are  allegations  of  assumption  by 
the  Tecumseh  National  Bank  of  the  liabilities  and  obli- 
gations of  its  predecessor,  founded  upon  an  adequate  con- 
sideration, suflficiently  described.  By  the  further  aver- 
ments of  the  petition  that  the  claim  sued  upon  was  one 
of  the  liabilities  assumed  by  the  Tecumseh  National 
Bank,  and  within  the  rule  laid  down  in  Shamp  v.  Meyer y 
20  Neb.,  223,  an  action  is  maintainable  by  the  beneficiary 
against  the  bank.  This  rule  has  received  the  approval 
of  this  court  in  numerous  cases  considered  subsequently 
to  that  above  cited.  {Needle  v.  Flacky  27  Neb.,  836;  Foinier 
V.  Smithy  31  Neb.,  107;  Kaufman  v.  United  States  IS  at.  Bank^ 
31  Neb.,  661;  Hale  r.  Ripp,  32  Neb.,  259;  Sanipk  v.  Hale, 
34  Neb.,  220;  Barnett  v.  Pratt,  37  Neb.,  349;  Doll  v.  Crume, 
41  Neb.,  655;  Chicago,  B.  &  Q.  R.  Co.  v.  Bell,  44  Neb.,  44; 
Hare  v.  Murphy,  45  Neb.,  809.)  The  petition  must  be  held, 
therefore,  to  have  stated  a  cause  of  action  in  favor  of  the 
plaintiff  therein  named. 

Whether  or  not  there  was  sufficient  evidence  to  sustain 
the  averments  of  the  petition,  denied,  as  they  were,  by  the 
answer,  we  cannot  determine,  for  the  bill  of  exceptions  in 
this  case  does  not  purport  to  contain  all  the  evidenc(»  on 
which  the  case  was  tried.  For  a  part  of  this  evidencv^  we 
are  therein  referred  to  the  bill  of  exceptions  in  the  case  of 
Saunders  v.  Tecumseh  National  Bank.  We  cannot  look 
into  another  case  than  this  for  the  purpose  of  ascertain- 
ing what  evidence  should  be  considered  in  the  case  before 
us.  {Lowe  V.  Riley,  41  Neb.,  812;  State  Ins.  Co.  v.  Buek- 
staff,  47  Neb.,  1.  The  judgment  of  the  district  court  in 
this  case  is 

Affirmed. 
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Tecumsbh  National,  Bank  v.  Anna  B.  Saunders.      *3  ^*' 


Filed  Febbuaby  3, 1897.    No.  7028. 

Successor  to  Bank:  Assumption  of  Liability:  Action  by  Cbeditob: 
Verdict  for  Plaintiff:  Evidence.  The  evidence  in  this  case  ex- 
amined, and  held  not  sufficient  to  sustain  the  Judgment  of  the  dis- 
trict court.    NoRVAL,  J.,  dissents. 

Error  from  the  district  court  of  Johnson  county. 
Tried  below  before  Babcock,  J.     Reversed. 

John  H.  AmeSy  C.  Q-illespiey  and  S.  P.  Davidson^  for  plaint- 
iff in  error. 

T.  Appelgety  J.  Hall  Hitchcocky  and  L.  C.  Chapman^  contra^ 

Eyan,  C. 

There  was  a  judgment  in  favor  of  Anna  B.  Saundere 
in  the  district  court  of  Johnson  county,  of  which  the  judg- 
ment defendant  seeks  a  reversal  in  this  court.  With  this. 
there  were  submitted  eight  other  cases,  in  each  of  which 
the  Tecumseh  National  Bank  was  the  plaintiff  in  error^ 
the  defendants  in  error  being,  respectively,  Andrew  Head,. 
Ann  Smith,  Sarah  A.  Brown,  Allora  Hull,  Elias  Young, 
Alice  Kershaw,  Jane  Turner,  and  Luke  Corson.  On  be- 
half of  all  parties,  it  was  earnestly  requested  on  the  argu- 
ment that  the  evidence  should  be  considered  with  refer- 
ence to  its  sufficiency  to  sustain  a  verdict,  and,  if  there 
was  not  sufficient  for  that  purpose,  that  this  court  should 
so  indicate,  thereby  enabling  the  parties  litigant  in  all 
the  cases  to  avoid  further  costs,  for  it  was  conceded  by 
each  party  that  in  any  further  trial  of  either  case  the  evi- 
dence must  necessarily  be  the  same  as  is  contained  in  the 
bill  of  exceptions  herein  submitted  for  our  examination* 
We  have,  therefore,  given  the  careful  examination  to  the 
evidence  which  the  interests  involved  demand,  and  shall,, 
without  separate  discussions,  direct  in  each  case  such 
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future  action  to  be  taken  as  we  shall  find  to  be  proper 
from  our  consideration  of  this  evidence. 

The  original  petition  in  this  case  was  filed  August  19, 
1893,  against  the  Tecumseh  National  Bank,  as  successor 
of  the  Banking  Association  of  Russell  &  Holmes,  for  the 
collection  of  a  certain  indebtedness  of  Russell  &  Holmes, 
as  to  which,  it  was  alleged,  the  Tecumseh  National  Bank 
was  liable.  As  requested,  we  have  undertaken  to  deter- 
mine as  to  this  liability  upon  consideration  of  the  evi- 
dence and  shall,  therefore,  forbear  a  review  of  the  plead- 
ings. 

There  is  no  question  made  that  the  corporation  known 
by  the  name  of  Russell  &  Holmes  was  indebted  to  Anna 
B.  Saunders  as  claimed,  upon  two  certificates  of  deposit, 
one  of  which  was  for  |150,  dated  June  11, 1889,  the  other 
for  $250,  dated  July  26, 1889.  Neither  of  these  was  for  a 
fixed  time  but  by  each  it  was  provided  that  if  the  money 
was  left  on  deposit  for  six  months  it  should  draw  interest 
at  the  rate  of  five  per  cent  per  annum.  The  transfer  by 
Russell  &  Holmes  to  the  Tecumseh  National  Bank,  which 
was  April  12, 1890,  was  without  the  knowledge,  much  less 
the  assent,  of  Anna  B.  Saunders.  When  she  first  learned 
of  the  existence  of  the  Tecumseh  National  Bank  it  was 
doing  a  banking  business  in  the  same  room  and  un- 
der the  management  of  officers  who  had  managed  the 
banking  business  of  Russell  &  Holmes.  It  was  shown 
that  by  its  own  procurement  the  Tecumseh  National 
Bank  was  advertised  from  May  30,  1890,  until  December 
3,  1892,  in'a  newspaper  published  at  Tecumseh,  as  a  suc- 
cessor of  the  bank  of  Russell  &  Holmes.  As  was  pointed 
out  in  Austin  v.  Tecumseh  Nat.  Banky  49  Neb.,  412,  the  in- 
ference to  be  drawn  from  the  successorship  of  one  bank 
to  another  is  controlled  by  the  circumstances  of  such 
transfer.  As  has  already  been  indicated,  the  defendant 
in  error  was  not  a  party  to  this  transfer  and  in  no  war 
sanctioned  it,  so  that  her  rights  are  to  be  entirely  gov- 
<^rned  by  the  inferences  proper  to  be  drawn  from  the  cIp- 
iiumstances  attendant  upon  and  constituting  the  transfer 
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between  these  two  banking  institutions.  Before  this 
transfer  there  had  been  deposited  with  Kussell  &  Holmes 
the  sum  of  $25,000  to  be  used  in  buying  bonds  as  a  basis 
of  issue  for  the  proposed  national  bank  and  to  defray  its 
other  necessary  expenses.  When  the  transfer  took  place 
this  amount  was  transferred  to  the  credit  of  the  Tecumseh 
National  Bank,  and  of  the  $28,740  cash  held  by  Russell  & 
Holmes,  $14,225.33  was  likewise  transferred.  The  asso- 
ciation of  Russell  &  Holmes,  just  previous  to  the  transfer, 
had  loans,  discounts,  warrants,  and  orders  to  the  amount 
of  1139,825.15,  of  which  there  was  turned  over  to  the  Te- 
cumseh National  Bank  when  it  began  business  on  April 
14,  1890,  $48,155.53  in  amount,  leaving  in  the  possession 
of  Russell  &  Holmes  bills  receivable  represented  by  the 
difference  between  the  above  items.  Of  individual  de- 
posits owing  by  Ru.Kell  &  Ilolnips,  the  Tecumseh  Na- 
tional Bank  assumed  payment  of  $59,763.12.  The  differ- 
ence between  the  amount  assumed  by  the  Tecumseh 
National  Bank,  $59,763.12,  and  the  cash  and  bills  receiva- 
ble turned  over  was  $3,717.74,  as  to  which  there  was  such 
evidence  as  to  show  that  it  was  provided  for,  but  not 
evidence  of  a  suflBciently  exact  nature  to  enable  us  to 
state  with  precision  how  this  was  done. 

The  capital  stock  of  the  Tecumseh  National  Bank  was 
$50,000,  of  which  $20,000  in  par  value  was  issued  to 
Charles  A.  Holmes  and  James  D.  Russell.  This  was  paid 
for  out  of  funds  and  property  of  the  bank  of  Russell  & 
Holmes.  At  the  organization  of  the  Tecumseh  National 
Bank  Charles  A.  Holmes  and  James  D.  Russell  paid  in 
cash  fifty  per  cent  of  their  subscriptions.  The  balance 
was  paid  afterward,  as  needed,  largely  by  the  conversion 
of  personal  and  real  property.  Of  the  latter  class  of 
property,  subsequently,  the  bank  building  of  Russell  & 
Holmes  was  turned  in  to  the  Tecumseh  National  Bank 
at  a  valuation  of  $8,500.  How  these  individuals  became 
the  owners  of  this  building  there  was  no  question  made 
either  by  the  pleadings  or  the  evidence.  There  was  no 
objection  that  this  valuation  was  unfair  and,  for  our 
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present  purpose,  it  must  be  assumed  to  be  just.  Of  the 
$20,000  worth  of  stock  subscribed  for  by  James  D.  Rus- 
sell and  Charles  A.  Holmes  there  was,  therefor,  paid  in 
cash  $10,000  at  the  time  of  the  organization  of  the  bank, 
and  afterwards,  $8,500  in  real  property.  This  accounts 
for  within  fifteen  hundred  dollars  of  their  subscriptions, 
and  as  the  association  of  Eussell  &  Holmes  had  retained 
bills  receivable  to  the  amount  in  par  value  of  over  $91,- 
000,  it  is  not  difficult  to  believe  that  this  balance  might 
have  been  paid  as  required.  In  a  general  way  it  was 
shown  by  the  testimony  of  Charles  A.  Holmes  that  Ty\A- 
sell  &  Holmes  transferred  to  the  Tecumseh  National 
Bank,  notes,  other  than  those  above  referred  to,  after  the 
last  named  bank  had  commenced  business,  but  it  was 
also  shown  by  other  evidence  that  these  notes  in  each 
instance  were  paid  for  at  the  times  when  they  were  dis- 
counted. There  was  also  testimony  that  real  property  of 
Rifssell  &  Holmes  had  been  to  the  amount  in  value  of 
$25,000  turned  over  to  the  Tecumseh  National  Bank  as 
security  for  debts  owing  said  national  bank  by  Russell 
&  Holmes,  not  earlier  than  the  month  of  September, 
1891.  Of  the  stock  of  Charles  A.  Holmes  and  James  D. 
Russell  in  the  Tecumseh  National  Bank,  $1,000  in  par 
value  was  very  soon  transferred  to  Warren  H.  Holmes. 
In  September,  1891,  the  holders  of  this  $20,000  of  stock 
pledged  it  as  collateral  security  for  a  loan  made  them  by 
the  First  National  Bank  of  Lincoln.  Subsequently  the 
bank  last  named  purchased  this  stock  and  has  since  con- 
tinued to  hold  it.  Of  the  other  $30,000  stock  of  the  Te- 
cumseh National  Bank,  some  was  paid  for  in  cash  and 
some  in  certificates  of  deposit  which  had  been  issued  by 
Russell  &  Holmes.  The  amount  of  each  of  these  certifi- 
cates, however,  was  paid  to  the  National  Bank  by  Russell 
&  Holmes. 

From  a  consideration  of  all  the  evidence  upon  which 
this  case  was  tried,  we  are  led  to  the  conclusion  that  there 
was  no  proof  of  an  undertaking,  express  or  implied,  that 
the  Tecumseh  National  Bank  would  pay  the  indebtedness 
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of  Russell  &  Holmes.  The  association  last  named,  when 
it  was  succeeded  in  business,  had  a  good  financial  reputa- 
tion, and,  with  assets  which  it  retained,  continued  to  pay 
its  indebtedness  as  presented  for  more  than  a  year  after 
that  time.  This  transfer  was  April  14,  1890,  and  there 
were  paid  on  the  certificate  of  deposit  first  herein  de- 
scribed, |9  on  June  14, 1890,  $56.75  March  28,  1891,  June 
13, 1891,  f  9,  being  interest  to  June  11, 1892.  On  the  other 
certificate  of  deposit  there  were  the  following  payments: 
fl5,  interest  to  July  26,  1890;  fl5,  interest  to  July  25, 
1891;  f  15,  interest  to  July  18,'  1892.  It  is  claimed  that 
these,  or  some  of  these,  payments  were  made  by  the  Te- 
cumseh National  Bank,  and  that,  therefore,  it  should  be 
held  liable  as  to  the  balance.  It  was  shown,  however, 
that  in  almost  every  instance. the  payments  were  made 
by  Russell  &  Holmes;  that  that  association  was  winding 
up  its  business  in  the  banking  room  of  the  Tecumseh 
National  Bank,  and  when  payments  were  made  by  that 
bank  for  Russell  &  Holmes,  it  was  because  the  amount 
was  small  and  no  member  of  that  association  was  present, 
and  that  the  amount  advanced  was  speedily  replaced  by 
Russell  &  Holmes  in  every  instance.  For  more  than  a 
year  after  the  Tecumseh  National  Bank  had  become  its 
successor  the  association  of  Russell  &  Holmes  was  re- 
garded as  being  perfectly  solvent,  and  by  the  defendant 
in  error  was  so  dealt  with.  After  the  lapse  of  more  than 
three  years  from  the  time  the  Tecumseh  National  Bank 
began  business  it  was,  by  this  suit,  sought  to  hold  it  lia- 
ble for  the  debt  of  its  predecessor.  While  the  corpora- 
tion is  the  same  that  began  business,  the  stockholders  in 
the  meantime  have  changed,  so  that  the  delay  noted  will 
operate  to  their  injury  if  this  action  is  maintainable. 
TTnder  such  circumstances  it  devolved  upon  the  plaintiff 
in  error  to  show  that  she  was  entitled  to  the  relief  prayed, 
and  in  this  we  think  she  has  entirely  failed.  The  judg- 
ment of  the  district  court  is  therefore 

Reversed. 
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NORVAIi,  J. 

I  dissent.  The  petition  in  the  court  below,  in  every 
essential  particular,  is  identical  with  that  in  the  case  of 
Eana  v.  Exchange  Batik  of  Jefferson  City^  79  Mo.,  182,  which 
the  supreme  court  of  Missouri  held,  and,  I  believe, 
rightly,  stated  a  cause  of  action.  The  facts  in  the  record 
before  us,  some  of  which  are  stated  in  the  majority  opin- 
ion, fully  sustain  every  material  averment  contained  in 
the  petition,  and  establish  the  liability  of  the  defendant 
bank  for  plaintiff's  demand.  The  judgment  should  there- 
fore be  affirmed. 


6?  ^1  StFATE  OF  NbBRASIvA,  EX  RBL.  E.  J.  CAREY,  V.  JOHN  P. 

63    760' 

M  447|  Cornell,  Auditor  op  Public  Accounts. 

Filed  February  3, 1897.    No.  8997. 

1.  Statutes:  Amendments:  Constitutional  Law.  An  act  complete  in 
itself  is  not  inimical  to  the  constitutional  requirement  that  no  law 
shall  be  amended  unless  the  new  act  contains  the  section  or  sec- 
tions so  amended,  although  such  complete  act  may  be  repugnant 
to,  or  in  conflict  with,  a  prior  law,  not  referred  to  nor  in  express 
terms  repealed  by  the  later  act. 


:   :   Stenooraphebs:   Compensation.    The  act  entitled 

"An  act  to  amend  chapter  13  of  the  Revised  Statutes  of  1866,  enti- 
tled 'Courts,' "  approved  February  27,  1879  (Session  Laws,  p.  82), 
was  an  act  complete  in  itself,  and  the  provisions  therein  made  for 
stenographic  reporters  and  their  compensation  were  germane  to 
its  purposes. 

:  :  : .    The  conclusion  reached  in  Morgan  ©. 


State,  48  Neb.,  798,  disapproved,  and  said  case  overruled. 

Original  application  for  mandamus  to  compel  the  audi- 
tor of  public  accounts  to  issue  a  warrant  for  the  salary  of 
relator  as  stenographer  of  the  seventh  judicial  district. 
Writ  allowed. 

N.  Z.  SncU  and  J.  E.  Friek,  for  relator. 


I 
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C.  J.  Smythy  Attorney  General^  and  Ed  F.  Umithy  Deputy 
Attorney  Oeiieral,  contra. 

Ryan,  0. 

This  is  an  original  action  by  the  stenographic  reporter 
of  the  seventh  judicial  district  of  this  state  to  compel  the 
auditor  of  public  accounts  to  issue  a  warrant  in  the  sum 
of  1375,  for  one  quarter's  salary,  under  the  provisions  of 
an  act  entitled  "An  act  to  amend  chapter  13  of  the  Re- 
vised Statutes  of  1866,  entitled  ^Courts' "  (Session  Laws, 
1879,  p.  82),  approved  February  27,  1879.  It  is  insisted 
by  the  respondent  that  section  46  of  the  act  just  referred 
to  is  unconstitutional,  because  the  said  act  is  amendatory 
of  an  act  approved  February  19, 1877,  said  last  named  act 
not  being  mentioned  in  the  title  of  the  amendatory  act,, 
and  that,  therefore,  the  provisions  of  said  act  of  1877^ 
which  fixed  the  relator's  salary  at  $250  per  quarter,  must 
govern,  rather  than  section  46  of  the  amendatory  act^ 
which  fixes  it  at  |375  per  quarter,  as  claimed  by  the  re- 
lator. The  respondent  is  willing  to  issue^a  warrant  for 
9250,  but  refuses  to  issue  one  for  $375,  hence  this  contro- 
versy. 

Chapter  13,  Revised  Statutes  of  1866,  entitled  "Courts,'^ 
made  general  provisions  for  a  supreme  court  and  for  dis- 
.  trict  courts  in  this  state.  The  jurisdiction  of  the  district 
courts  was  defined.  Provisions  were  made  for  clerks  and 
for  terms  to  be  held,  for  records,  proceedings,  and  other 
like  matters.  There  was,  however,  no  mention  of  a 
stenographic  reporter.  This  officer  was  first  provided  for 
in  1875.  By  the  provisions  of  section  6  of  the  act  ap- 
proved February  19, 1877,  the  yearly  compensation  of  this 
reporter  was  fixed  at  $1,000.  By  the  act  entitled  "An 
act  to  amend  chapter  13  of  the  Revised  Statutes  of  1866^ 
entitled  *Courts,^  "  approved  February  27, 1879,  there  wai^ 
enacted  a  complete  statute  providing  for  district  courts^ 
and,  among  other  things,  for  necessary  officers,  among 
Tvhom  was  a  stenographic  reporter,  to  receive  an  annual 
salary  of  $1,500. 
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It  is  contended  by  the  respondent  that  the  case  of 
Morgan  v.  State,  48  Neb.,  798,  is  decisive  of  the  questions 
now  urged  by  the  relator,  and,  therefore,  that  the  writ  of 
mandamus  to  compel  the  auditor  to  issue  the  warrant  for 
f375  should  be  denied.  In  Morgan  v.  State,  supra,  there 
was  under  consideration  section  49  of  the  act  above  re- 
ferred to  as  having  been  approved  February  27, 1879,  and 
it  was  held  that  this  section  was  unconstitutional  and 
void,  because  it  was  amendatory  of  section  5  of  an  exist- 
ing act  approved  February  19,  1877;  the  title  of  th? 
amendatory  act  in  no  way  referring  to  or  Recognizing 
the  existence  of  the  act  of  1877.  In  this  case  there  is 
urged  the  fact  that  the  act  of  1879  was  a  complete  act 
providing  for  and  governing  courts,  and  that,  therefore, 
it  was  not  necessary  that  in  its  title  there  should  be  men- 
tion of  acts  incidentally  affected,  as  was  the  act  of  1877. 
In  State  v.  Moore,  48  Neb.,  870,  there  was  under  considera- 
tion the  applicability  of  section  11,  article  3,  of  the  consti- 
tution of  this  state,  which  declares  that  "No  law  shall  be 
amended  unless  the  new  act  contain  the  section  or  sec- 
tions so  amended,  and  the  section  or  sections  so  amended 
shall  be  repealed."  In  respect  to  the  constitutional  pro- 
vision just  quoted  it  was  said:  "This  constitutional  pro- 
vision has  been  frequently  before  this  court  for  considera- 
tion, and  it  is  a  rule,  well  settled,  that  where  an  act  of  the 
legislature  is  not  complete  in  itself,  but  is  amendatory  of 
a  former  law,  to  which  it  does  not  refer,  it  is  within  the 
constitutional  inhibition  quoted  above.  In  other  words, 
the  fundamental  law  of  the  state  requires  all  the  parts  of 
an  amended  law  to  be  incorporated  in  the  act,  and  the 
old  law  so  amended  to  be  repealed.  If  said  constitu- 
tional provision  is  disregarded  or  not  complied  with  in 
the  amendment  of  a  prior  act  the  new  law  is  void.  {Smaih 
v.  White,  4  Neb.,  353;  Kjfan  r.  State,  5  Neb.,  276;  Lancaster 
County  V.  Hoagland,  8  Neb.,  38;  Sovereign  i\  State,  7  Neb., 
409;  In  re  House  Roll  284,  31  Neb.,  505;  StricUett  v.  State, 
31  Neb.,  674;  City  of  Smith  Omaha  r.  Taxpayers^  Tjeague,  42 
Neb.,  671.)     It  is  also  firmly  established  in  this  state,  by 
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a  long  line  of  decisions,  that  an  act  complete  in  itself  is 
not  inimical  to  said  constitutional  provision,  although 
such  act  may  be  repugnant  to,  or  in  conflict  with,  a  prior 
law,  which  is  not  referred  to  nor  in  express  terms  re- 
pealed by  the  later  act.  In  such  case  the  earlier  statute 
will  be  construed  to  be  repealed  by  implication.  {Smails 
V.  Whitey  4  Neb.,  353;  Janes  v.  Davis,  6  Neb.,  33;  Btate  v. 
Mammig,  8  Neb.,  215;  8tate  v.  Whittemore,  12  Neb.,  252; 
State  V.  Page,  12  Neb.,  386;  State  v.  Ream,  16  Neb.,  681; 
Ballou  V.  Black,  17  Neb.,  389;  HeroU  v.  State,  21  Neb.,  50; 
State  V,  Arnold,  31  Neb.,  75;  Brome  v.  Cuming  County,  31 
Neb.,  362;  State  v.  Benton,  33  Neb.,  825;  State  v.  Bemis,  45 
Neb.,  724.)"  In  Omaha  Real  Estate  &  Trust  Co.  v.  Krags- 
oow,  47  Neb.,  592,  a  repeal  by  implication  by  reason  of 
inconsistent  statutory  provisions  was  held  to  have  re- 
sulted between  irreconcilable  sections  of  the  same  stat- 
ute. In  State  r.  City  of  Kearney,  49  Neb.,  325,  it  was 
pointed  out  that  in  several  cases  this  court  had  held  that 
the  constitutional  provision  under  consideration  was  ap- 
plicable to  amended  subdivisions  of  a  section  equally 
with  an  entire  section.  In  Henry  v.  Ward,  49  Neb.,  392, 
the  principle  last  above  enunciated  received  a  practical 
application  to  a  condition  of  legislation  very  similar  to 
that  involved  in  the  present  case.  To  demonstrate  this 
resemblance  in  point  of  fact,  the  following  language  from 
the  case  just  cited  is  quoted:  "Section  46,  chapter  78, 
Compiled  Statutes,  being  a  portion  of  the  road  law  of 
1879  (Session  Laws,  1879,  p.  120),  provides  as  follows: 
*The  section  lines  are  hereby  declared  to  be  public  roads 
in  each  county  in  this  state,  and  the  county  board  of  such 
county  may,  whenever  the  public  good  requires  it,  open 
such  roads  without  any  preliminary  survey  and  cause 
them  to  be  worked  in  the  same  manner  as  other  public 
roads.'  ♦  ♦  *  In  1867  there  was  passed  an  act  (Ses- 
sion Laws,  1867,  p.  45)  providing,  among  other  things, 
that  all  roads  located  in  compliance  with  the  laws  of 
this  state  are  declared  open  roads.  ♦  ♦  ♦  The  ac^t  of 
1873  provided  that  'section  lines  be,  and  are  hereby  de- 
38 
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dared  to  be,  public  roads  and  highways'  in  certain  coun- 
ties named.  *  *  By  an  act  of  1875  (Session  Laws,  1875, 
p.  114,  sec.  1)  ^all  roads,  or  parts  of  roads,  located  and  es- 
tablished in  this  state,  except  such  as  are  located  on  sec- 
tion lines,that  shall  not  be  worked  or  traveled  for  a  period 
of  six  years  from  tlie  location  [of]  said  road  or  roads, 
the  same  shall  be,  and  are  hereby,  declared  vacate<l.* 
In  1879  there  was  passed  (Session  Laws,  1879,  p.  120)  'An 
act  to  amend  chapter  47  of  the  Revised  Statutes  of  1800, 
entitled  "Roads."  '  This  is  our  present  road  law  and  con- 
tains section  46  above  quoted.  The  argument  on  behalf 
of  the  defendant  is  that  this  act  did  not  operate  to  repeal 
the  acts  of  1873  and  1875,  and  did  not  vacate  any  roads 
established  under  the  act  of  1873,  notwithstanding  sec- 
tion 3  of  this  act,  which  provides  that  *all  roads  within 
the  state  which  have  been  laid  out  in  pursuance  of  any 
law  of  this  state  or  of  the  territory  of  Nebraska,  and 
which  have  not  been  vacated  in  pursuance  of  the  law, 
are  hereby  declared  to  be  public  roads;  provided,  that  all 
roads  that  have  not  been  used  within  five  years  shall  be 
deemed  vacated.'  The  evidence  is  undisputed  that  this 
road  was  not  used  prior  to  1884.  ♦  ♦  *  We  think 
this  earlier  legislation  (of  1867, 1873),  whatever  may  have 
been  its  effect,  was  superseded  by  the  act  of  1879.  It  is 
true  that  the  act  of  1879  was,  in  form  and  in  title,  an  act 
to  amend  chapter  47  of  the  Revised  Statutes  of  1866,  and 
did  not  contain  or  repeal  the  acts  of  1867  or  of  1873.  Xor 
did  it  in  terms  repeal  the  act  of  1875,  which  vacated  all 
roads  except  section  line  roads  for  non-user.  But  chap- 
ter 47  of  the  Revised  Statutes  of  1866  was  a  general 
statute,  covering  the  whole  subject  of  roads  and  embrac- 
ing all  the  legislation  then  existing.  Under  the  title  of 
an  act  to  amend  that  chapter  it  was,  therefore,  competent 
for  the  legislature  to  include  any  subject  germane  to  the 
provisions  of  the  act  amended;  that  is,  relating  to  the 
general  subject  of  location,  opening,  maintenance,  and 
vacation  of  highways  within  the  state.  The  act  of  1879 
repeated  in  the  same  terms  a  large  portion  of  chapter  47, 
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Bevised  Statutes;  and  it  formed  a  complete  law  by  itself 
on  the  subject  of  highways.''  From  this  line  of  reasoning 
it  is  clear  that  it  was  within  the  constitutional  power  of 
the  legislature  to  amend  chapter  13  of  the  Revised  Stat- 
utes of  1866,  entitled  "Courts,"  by  substitution  therefor 
of  an  act  on  the  same  subject,  complete  within  itself,  and 
that,  therefore,  the  said  act  of  1879  was  valid. 

The  only  questions  remaining  to  be  determined  are 
whether  or  not  the  incorporation  into  the  substituted 
statute  of  a  provision  for  stenographic  reporters,  and  for 
the  compensation  to  be  allowed  such  reporters,  was  ger- 
mane to  the  subject-matter  of  such  legislation.  In  Martin 
V.  Ti/hr,  60  N.  W.  Rep.,  392,  the  supreme  court  of  North 
Dakota  had  under  consideration  an  act  entitled  "An  act 
to  provide  for  establishing,  constructing,  and  maintain- 
ing drains  in  this  state."  It  was  contended  that  the  pro- 
visions of  this  act  violated  that  part  of  the  constifution 
of  that  state  which  provided  that  "No  bill  shall  embrace 
more  than  one  subject,  which  shall  be  expressed  in  its 
title."  The  provisions  of  the  statute  called  in  question 
were  for  the  creation  of  a  special  drainage  commission, 
and  vesting  it  with  powers  to  act;  the  levying  of  special 
assessments  to  pay  the  costs  of  constructing  drains;  the 
providing  for  the  issuance  of  bonds  and  of  a  sinking  fund 
to  pay  the  same,  and  the  repealing  of  certain  sections  of 
existing  statutes.  In  respect  to  the  objections  noted  that 
court  said:  "The  title  to  the  act  in  question  is  very  broad; 
*An  act  to  provide  for  the  establishing,  constructing,  and 
maintaining  drains  in  this  state.'  It  covers  the  entire 
subject.  Whatever  means  and  instrumentalities  are  nec- 
essary or  usual  and  proper  for  effectuating  the  purposes 
of  the  act  may  be  provided  in  the  act.  The  objections  go 
only  to  the  means  and  instrumentalities.  *  ♦  *  It 
(the  question  here)  is  not  what  power  passes  by  implica- 
tion, but  what  power  may  be  expressly  granted  under 
a  title  authorizing  internal  improvements.  We  think 
authority  to  pay  for  such  improvements  in  some  manner 
other  than  the  ordinary  taxation,  particularly  when,  as 
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in  this  case,  the  limit  of  ordinary  taxation  might  be  to- 
tally inadequate  to  meet  the  expense,  is  entirely  germane 
to  the  title,  and  the  issuance  of  bonds  is,  perhaps,  the 
most  common  means  known  to  the  law  for  meeting  such 
expenses."  It  might  be  that  this  court  would  not  care 
to  extend  the  principle  under  consideration  as  far  as 
above  indicated,  but  this  is  not  necessary  for  our  present 
purpose,  which  is  simply  to  illustrate  the  rule  of  con- 
struction applicable  to  the  facts  of  the  case  at  bar.  In 
Simon  v.  Northupy  40  Pac.  Rep.,  560,  the  supreme  court  of 
Oregon  was  considering  an  act  of  which  the  subject,  or 
general  object,  as  expressed  in  the  title,  was  the  ac- 
quisition, control,  and  management  of  certain  specified 
bridges  and  ferries  across  the  Willamette  river  at  Port- 
land, and  the  details  by  which  these  purposes  were  to  be 
accomplished.  Section  20,  article  4,  of  the  constitution 
of  Oftgon  declares:  "Every  act  shall  embrace  but  one 
subject,  and  matters  properly  connected  therewith,  which 
subject  shall  be  expressed  in  the  title."  In  the  consid- 
eration of  the  objects  above  indicated  it  was  said:  "But 
it  is  clearly  stated  in  the  title  that  one  of  the  purposes  of 
the  act  is  to  require  the  county  court  of  Multnomah 
county  ^to  assume  the  management,  control,  and  super- 
vision of  such  bridges  and  ferries,'  and  this  is  certainly 
broad  enough  to  sustain  a  provision  requiring  the  county 
to  provide  the  funds  with  which  to  pay  the  expenses  of 
such  management,  control,  and  supervision,  and  such 
provision  is  germane  to,  and  properly  connected  with, 
the  subject  expressed  in  the  title,  and  valid."  In  Toion  of 
Abingdon  t\  Caheen^  106  111.,  200,  it  was  held  that  the  pow- 
ers conferred  upon  townships  by  the  act  to  subscribe  for 
the  capital  of,  or  make  donations  to,  a  railroad  company; 
to  provide  for  election;  to  decide  whether  such  subscrip- 
tions or  donations  should  be  made;  for  taxation  for  the 
payment  of  the  same  if  voted,  and  for  the  issue  of  bonds, 
were  sufficiently  indicated  by  the  title,  which  was  "An  act 
to  incorporate  the  Dickson  &  Quincy  R.  R.  Company,"  to 
comply  with  the  constitutional  provision  that  "No  pri- 
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Tate  or  local  law  which  may  be  passed  by  the  general 
assembly  shall  include  more  than  one  subject,  and  that 
shall  be  embraced  in  the  title."  In  the  delivery  of  the 
opinion  of  the  court  by  Justice  Dickey  he  said:  "The 
title  adopted  being  suflBcient  to  apprise  the  legislators, 
fairly,  of  the  general  subject-matter  of  the  act,  all  pro- 
visions therein  fairly  related  to  that  general  subject,  and 
designed  to  conduce  to  the  building  of  the  road  named, 
must,  in  the  light  of  previous  decisions  of  this  court,  be 
held  to  be  fairly  embraced  in  the  title  adopted."  There 
were  cited  and  analyzed  several  cases  previously  decided 
by  the  supreme  court  of  Illinois  upon  substantially  the 
same  state  of  facts  as  that  above  considered,  and  the 
result  in  each  instance  supported  the  conclusion  an- 
nounced by  Justice  Dickey.  The  case  just  cited  was  fol- 
lowed by  the  same  court  in  Hutchinson  v.  Selfy  39  N.  E. 
Rep.  [111.],  27.  The  first  paragraph  of  the  syllabus  of 
Conimontcealth  v.  Lloyd^  35  Atl.  Rep.,  816,  which  correctly 
reflects  the  holding  of  the  supreme  court  of  Pennsylvania, 
16  in  this  language:  "Act  March  16,  1872,  entitled  *An 
act  relating  to  the  county  commissioners  of  Cambria 
county,'  provides  (section  1)  that  the  commissioners  shall 
assemble  at  a  certain  date  in  each  year  for  the  purpose  of 
organization,  and  that  at  said  meeting  each  member  shall 
produce  his  certificate  of  election.  Section  2  fixes  the 
salary  of  each  commissioner  at  $400  per  annum.  Section 
3  empowers  said  commissioners  to  employ  a  competent 
clerk,  whose  compensation  shall  not  exceed  $600  per  an- 
num. HeMy  That  said  act  does  not  violate  the  constitu- 
tional provision  that  no  bill  shall  be  passed  containing 
more  than  one  subject,  which  shall  be  clearly  expressed 
in  its  title."  The  supreme  court  in  express  terms  ap- 
proved the  opinion  which  had  been  filed  by  the  ;  uperior 
court,  from  which  the  case  had  come  for  review.  In  this 
opinion  we  find  this  language:  "The  second  section  gives 
the  commissioners,  each,  compensation  as  a  right  to 
which  they  are  entitled  for  services  rendered  the  county 
in  the  discharge  of  their  duties,  and  their  compensation 
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is  fixed  at  f400  per  annum.  We  have  said  that  the  title 
clearly  indicates  any  provision  in  the  body  of  the  act 
touching  the  rights,  duties,  and  powers  of  the  commis- 
sioners; and  there  is  no  right  more  thoroughly  under- 
stood by  all  the  people,  as  inevitably  incident  to  an  office, 
than  the  right  to  receive  fair  compensation  for  the  per- 
formance of  the  duties  thereof.  By  the  third  section  the 
commissioners  are  empowered  to  employ  a  clerk  for  their 
assistance,  and  to  pay  him  a  salary,  within  certain  limits, 
for  his  services.  From  the  very  nature  of  the  duties  to 
be  performed  by  the  county  commissioners,  a  clerk  to  keep 
a  correct  record  of  their  proceedings  and  the  books  per- 
taining to  the  office  is  a  necessary  incident  thereto,  and 
from  the  first  organization  of  counties  in  this  common- 
wealth to  the  present  time  persons  peculiarly  qualified 
have  been  employed  and  paid  as  commissioners'  clerks; 
and  it  requires  no  stretch  of  tlie  imagination  on  the  part 
of  any  citizen  or  taxpayer  to  understand  and  take  notice 
that  the  title  of  an  act  relative  to  county  commissioners 
might  and  would  include  the  right  of  such  commissioners 
to  employ  and  fix  the  salary  of  a  clerk.  We  repeat  that 
the  title  of  this  act  is  all-sufficient  to  give  notice  of  any 
legislation  properly  pertaining  to  the  rights,  duties,  and 
])()wers  of  the  county  commissioners  of  Cambria  county, 
and  there  is  nothing  in  the  body  of  the  act  that  does  not 
p{*rtain  to  such  rights,  duties,  and  powers;  and  instead 
of  being  misleading,  the  title  is  germane  to  every  subject 
mentioned  in  the  body  of  the  act,  and  the  entire  act  per- 
tains to  but  one  subject." 

It  is  hardly  requisite  that  we  should  enter  into  a  de- 
tailed analysis  of  the  above  cases  to  illustrate  what  from 
them  appears  clear  to  us,  and  that  is  that  the  title,  "An 
act  to  amend  chapter  13  of  the  Eevised  Statutes  of  1866, 
entitled  'Courts'  (Session  Laws,  1879,  p.  82),  was  broad 
enough  to  admit  of  provision  being  made  in  the  act  for 
a  stenographic  reporter  for  each  district  court,  and  to 
provide  for  his  compensation.  The  act  just  referred  to, 
as  we  have  already  stated,  was  an  act  complete  in  itself 
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upon  the  subject  of  courts,  and  the  provision  for  the  ap- 
pointment of  a  stenographic  reporter  was  just  as  germane 
as  was  the  requirement  that  there  should  be  elected  a 
clerk  or  appointed  a  bailiff,  and,  as  shown  by  the  above 
cases,  it  was  proper  that  the  compensation  of  such  re- 
porter should  be  fixed  by  the  provisions  of  the  act  pro- 
viding for  his  appointment.  It  has  already  been  noted 
that  the  effect  of  the  enactment  of  the  general  statute  in 
question,  in  1879,  was  to  repeal  the  special  provisions  of 
the  act  of  1877,  entitled  "An  act  to  provide  stenographic 
reporters  for  the  district  courts,  and  to  repeal  an  act  enti- 
tled 'An  act  to  provide  for  short-hand  reporters  in  the 
district  courts,'  approved  February  9,  1875."  In  the  case 
of  Morgan  v.  State^  48  Neb.,  798,  the  opinion  was  prepared 
upon  the  line  of  argument  pursued  by  the  attorney  gen- 
eral, in  the  absence  of  an  argument  in  reply  thereto. 
Now,  for  the  first  time,  there  are  presented  the  considera- 
tions which  we  have  just  discussed,  leading  us  to  the  con- 
clusions already  indicated.  The  result  reached  in  Morgan 
V.  >S7at6,  supra,  was  unavoidable  on  the  line  which  was 
followed;  and  said  case,  holding  that  section  49  of  an 
act  to  amend  chapter  13,  Revised  Statutes  of  1866,  enti- 
tled "Courts,"  passed  and  approved  February  27,  1879,  is 
unconstitutional  and  void,  is  overruled.  The  writ  will 
issue  as  prayed. 

Writ  allowed. 


Douglas  County  v.  J.  H.  Taylor. 

Piled  February  3. 1897.    No.  7046.  W  SSl 

8c    3Z7| 

1.  Eminent  Domain:  Portion  of  Street  Outside  of  City:  Grade: 
Damages:  Claims:  Liability  op  County.  Taylor  owned  a  tract 
of  land  lying  within  the  limits  of  the  city  of  Omaha,  in  Douglas 
county.  On  the  north  side  of  his  land  was  a  public  thoroughfare. 
The  south  half  of  this  thoroughfare  in  front  of  Taylor's  land  was 
in  the  limits  of  the  city  of  Omaha.  The  north  half  of  the  thor- 
oughfare in  front  of  Taylor's  land  was  without  the  limits  of  the 
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City  of  Omaha,  but  within  Douglas  county.  The  county  made  a 
cut  and  constructed  a  fill  in  the  thoroughfare  north  of  Taylor's 
land  the  entire  width  of  the  street.  Taylor  sued  the  county  for 
damages,  alleging  that  by  the  construction  of  the  improvement  in 
the  street  in  front  of  his  property^  the  latter  had  been  depreciated 
in  value;  that  in  constructing  said  improvement  the  county  had 
dug  and  carried  away  portions  of  his  land  lying  outside  the  limits 
of  said  street;  had  torn  down  his  fences  and  cut  down  his  trees 
and  used  the  same  in  the  construction  of  said  improvement;  and 
had  appropriated  a  portion  of  his  land  lying  outside  the  limits  of 
said  thoroughfare  by  constructing  thereon  the  base  of  said  fill. 
Held,  (1)  Construing  sections  1,  33,  and  la,  chapter  78,  Compiled 
Statutes,  that  it  was  the  duty  of  the  county  to  work  and  maintain 
the  north  half,  and  the  duty  of  the  city  of  Omaha  to  work  and 
maintain  the  south  half  of  said  street  in  front  of  plaintiff's  prop- 
erty, but  that  the  county  and  city  had  concurrent  jurisdiction  or 
authority  to  construct  the  cut  and  fill  in  the  street  in  front  of  Tay- 
lor's property,  and  that,  therefore,  the  acts  of  the  county  in  the 
premises  were  not  ultra  vires;  (2)  that  it  was  immaterial  what 
technical  name  might  be  given  to  Taylor's  action;  for  whether  hi» 
petition  stated  a  cause  of  action  ex  delicto  or  ex  contractu,  the  aver- 
ments thereof,  if  true,  established  the  fact  that  his  property  had 
been  taken  and  damaged  for  public  use,  and  that  by  virtue  of  sec- 
tion 21  of  the  bill  of  rights  (Constitution,  art.  1,  sec.  21)  he  waa 
entitled  to  compensation  therefor;  (3)  that  no  legislative  enact- 
ment was  necessary  to  enable  Taylor  to  maintain  his  action; 
(4)  that  the  district  court  had  original  jurisdiction  to  try  the  claim 
of  Taylor  against  the  county;  that  it  was  not  a  claim  required  by- 
section  37,  article  1,  chapter  18,  Compiled  Statutes,  to  be  filed  with 
the  county  clerk  of  said  Douglas  county  and  passed  upon  by-  its 
board  of  commissioners;  (4)  the  word  ^'claims"  in  said  section  37 
has  reference  only  to  claims  originating  in  contract,  express  or 
implied,  between  the  claimant  and  the  county. 
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amined, and  held  to  sustain  the  finding  of  the  district  court. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Hopewell,  J.    Affirmed. 

The  facts  are  stated  by  the  commissioner. 

J.  L.  Kaley  and  A.  C.  Troup,  for  plaintiff  in  error: 

The  action  is  one  sounding  in  tort  for  which  a  county 
is  not  liable  unless  made  so  by  express  provision  of  stat- 
ute. {Russell  V,  Men  of  Devon,  2  T.  R.  [Eng.],  671;  Wehm  v. 
Oage  County,  5  Neb.,  494;  Woods  v.  Colfax  Count  it,  10  Neb.^ 
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552;  Hamilton  County  v.  Mighels^  7  O.  St.,  109;  Groicell  v. 
Sonomu  County ^  25  Cal.,  313;  Schuyler  County  v.  Mercer 
Countyy  4  Gilm.  [111.],  20;  County  of  Rock  Island  v.  Steele^ 
31  111.,  543;  Granger  v.  Pulaski  County ^  26  Ark.,  37;  Mon- 
roe County  V.  Flinty  6  S.  E.  Rep.  [Ga.],  173;  Ward  v.  Appling 
County  J  6  S.  E.  Rep.  [Ga.],  914;  White  Star  Line  Steamboat 
Co.  V.  Gordon  County,  7  S.  E.  Rep.  [Ga.],  231;  Dillon,  Mu- 
nicipal Corporations,  sees.  963,  999;  4  Am.  &  Eng.  Ency. 
of  Law,  364.) 

If  plaintiff  had  any  legal  claim  against  the  county  it 
was  his  duty  to  file  the  same  with  the  county  board  be- 
fore bringing  suit  (Compiled  Statutes,  ch.  18,  sec.  37; 
Dixon  County  v.  Baiyies,  13  Neb.,  295;  Brown  v.  Otoe  County ^ 
6  Neb.,  Ill;  State  v.  Buffalo  County,  6  Neb.,  454;  Yavapai 
County  V.  OWeill,  29  Pac.  Rep.  [Ore.],  432;  Luzerne  County 
V.  Day,  23  Pa.  St.,  141;  Lawrence  County  v.  City  of  Brook- 
fcarew,  51  Miss.,  68;  Alden  v.  Alameda  County,  43  Cal.,  272; 
SJiepard  v.  Commissioners  of  Darke  County,  8  O.  St.,  354; 
State  V.  Commissioners  of  Hamilton  County,  26  O.  St.,  369; 
Richards(m  County  v.  Hully  24  Neb.,  536;  Fuller  v.  Colfax 
County,  33  Neb.,  716;  Marsh  v.  Benton  County,  39  N.  W. 
Rep.  [la.],  713;  Maddox  v.  County  of  Randolph,  65  Ga.,  216; 
Poicdvr  River  Cattle  Co.  v.  Custer  County,  22  Pac.  Rep. 
[Mon.],  383;  Barbour  County  v.  Emm,  41  Ala.,  114;  Nor- 
wood  V.  Gonzales,  14  S.  W.  Rep.  [Tex.],  1057;  McCann  v. 
Sierra  County,  7  Cal.,  121;  Hohman  v.  County  of  Comal,  34 
Tex.,  36.) 

If  the  allegations  of  the  petition  are  true,  the  acts  com- 
plained of  were  without  the  jurisdiction  of  the  county 
commissioners,  and  therefore  void;  and  ratification  by 
the  county  would  be  impossible.  {Zottman  v.  City  and 
County  of  San  Francisco,  20  Cal.,  97;  Board  of  Supervisors 
of  Jefferson  County  v.  Arrighi,  54  Miss.,  668;  Newberry  v. 
Fox,  33  N.  W.  Rep.  [Minn.],  333;  Lancaster  County  v.  Fulton y 
18  Atl.  Rep.  [Pa.],  384;  Dillon,  Municipal  Corporations 
[3d  ed.],  sec.  465.) 

County  commissioners  have  only  such  powers  as  are  ex- 
pressly granted  by  statute,  or  are  essential  to  the  due  ex- 


638  NEBRASKA  REPORTS.  [Vol.  50 


Douglas  County  v.  Taylor. 


ercise  of  such  powers.  {Hamlin  v.  Meadville,  6  Neb.,  227; 
Walsh  V.  RogerSy  15  Neb.,  311;  State  v.  Lincoln  County y  18 
Neb.,  283;  Brotoning  v.  Owen  County y  44  Ind.,  11;  Wheeler 
V.  Wayne  County y  24  N.  E.  Kep.  [111.],  625;  Daley  v.  City  and 
County  of  San  FranciscOy  13  Pac.  Eep.  [Cal.],  321;  Rowland 
V.  City  of  Gallatiny  75  Mo.,  134.) 

A  county  cannot  be  bound  by  any  acts  of  its  commis- 
sioners not  regularly  enacted  by  the  board.  (Plislan  t\ 
San  FranciscOy  6  Cal.,  532;  Merrick  County  v.  Batty^  10 
Neb.,  176.) 

A  county  can  be  bound  by  its  board  upon  a  contract, 
only  by  an  aflarmative  act  within  the  scope  of  its  au- 
thority, evidenced  by  an  entry  on  its  minutes.  {Bridges  t?. 
Clay  County y  58  Miss.,  817;  Crump  v.  Colfax  County y  52 
Miss.,  107;  Dennispn  v.  County  of  St.  LouiSy  33  Mo.,  168; 
Mitcliell  V.  St,  Louis  County y  24  Minn.,  459;  Murphy  v.  Napa 
County y  20  Cal.,  498.) 

A  contract  made  by  county  commissioners,  to  be  bind- 
ing upon  the  county,  must  be  made  by  the  board  at  a 
regular  session.  {Potts  v.  Hendersony  2  Ind.,  327;  Camp- 
bell V.  Brackenridgey  8  Blackf.  [Ind.],  471;  County  of  Eldo- 
rado V.  Reedy  11  Cal.,  130;  County  of  La  Salle  v.  SinimonSy 
10  111.,  513;  Gardner  v.  Dakota  Countyy  21  Minn.,  33;  Lin- 
den V.  Casey  46  Cal.,  172.) 

,  A  county  is  not  chargeable  with  knowledge  possessed 
by  an  individual  member  of  a  county  board.  {Commis- 
sioners of  Leavenworth  County  v.  Hamliny  31  Kan.,  105; 
Bouton  V.  Supervisors  of  McDonough  Countyy  84  111.,  384; 
Merrill  v.  Inhabitants  of  Berkshirey  11  Pick.  [Mass.],  269; 
Treichler  v.  Berks  Countyy  2  Gr.  [Pa.],  445;  Madison  County 
V.  Burfordy  93  Ind.,  383;  Crawford  County  v.  ClerCy  4 
Chand.  [Wis.],  56;  Smith  v.  Barron  Countyy  44  Wis.,  686; 
Stamp  V.  County  of  CasSy  47  Mich.,  330;  Dennison  v.  County 
of  St.  LouiSy  33  Mo.,  168;  Riee  v.  Plymouth  Countyy  43  la., 
136.) 

C.  A.  Baldwiny  O.  W.  Doaney  and  Robert  W.  Patrickj 
contra. 
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Ragan,  C. 

Joseph  H.  Taylor  brought  this  suit  in  the  district  court 
of  Douglas  county  against  said  county,  the  individuals 
composing  its  board  of  commissioners,  and  the  city  of 
Omaha,  to  recover  damages  which  he  alleged  his  real 
estate  had  sustained  by  reason  of  the  grading  of  a  street 
or  highway  in  front  thereof.  At  the  close  of  the  evidence 
the  district  court  directed  a  verdict  returned  in  favor  of 
the  gentlemen  composing  the  board  of  commissioners 
and  the  city  of  Omaha,  which  was  done  and  a  judgment 
entered  dismissing  them  out  of  the  action.  The  case  pro- 
ceeded to  trial  against  Douglas  county  and  resulted  in  a 
verdict  and  judgment  in  favor  of  Taylor,  and  the  county 
brings  the  same  here  for  review  on  error. 

1.  The  first  argument  is  that  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against 
Douglas  county.  The  petition  alleges,  in  substance,  that 
in  the  year  1890  plaintiff  was  the  owner  of  a  small  tract 
of  land  lying  in  the  western  part  of  the  then  corporate 
limits  of  the  city  of  Omaha,  in  said  Douglas  county;  that 
running  east  and  west  on  the  north  side  of  plaintiff's  land 
was  a  public  highway;  that  prior  to  1887  this  highway 
on  the  north  side  of  plaintiff's  land  was  one  of  the  public 
roads  or  highways  of  Douglas  county;  that  at  that  time 
the  part  of  said  highway  east  of  plaintiff's  land  was 
known  as  Leavenworth  street,  in  said  city  of  Omaha;  that 
in  the  year  1887  the  western  boundary  of  said  city  was 
so  changed  as  to  put  plaintiff's  property  and  the  south 
half  of  said  highway  or  street  in  front  thereof  within  the 
limits  of  said  city  of  Omaha,  and  leave  the  north  half  of 
said  street  in  front  of  plaintiff's  property  outside  the 
limits  of  said  city  of  Omaha,  but  within  the  county  of 
Douglas;  that  in  the  autumn  of  1890  the  gentlemen  con- 
stituting the  board  of  commissioners  of  said  county, 
**while  pretending  to  act  in  their  official  capacity,  with 
a  strong  hand  unlawfully,  wrongfully,  forcibly,  and  with- 
out any  authority  of  law  entered  upon  plaintiff's  land 
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with  horses,  mules,  men,  and  machinery,"  and  made  a  cut 
and  fill  in  said  street  in  front  of  plaintiff's  property;  that 
said  cut  began  on  the  eastern  boundary  of  plaintiff's  land 
and  extended  west  250  feet,  was  constructed  the  full 
width  of  the  street,  and  was  from  eight  to  twelve  feet  in 
depth;  that  the  fill  began  at  the  west  end  of  the  cut  made 
and  extended  to  the  western  boundary  of  plaintiff's  land^ 
a  distance  of  600  feet,  was  constructed  the  width  of  the 
entire  street,  and  from  twelve  to  twenty  feet  in  height; 
that  the  said  cut  and  fill  so  constructed  depreciated  in 
value  and  damaged  plaintiff's  land;  that  in  the  prosecu- 
tion of  said  work  said  workmen  dug  and  carried  away  a 
portion  of  plaintift*'s  land  lying  outside  the  limits  of  said 
street,  and  used  and  appropriated  said  earth  so  dug  and 
carried  away  towards  the  construction  of  said  fill;  that 
in  making  said  fill  said  workmen  so  constructed  it  that 
several  feet  of  the  south  line  of  the  base  thereof  rested 
on  the  north  end  of  plaintiff's  land,  lying  outside  the 
limits  of  said  street;  that  in  the  prosecution  of  said  work 
said  workmen  entered  upon  plaintiff's  land,  tore  down 
his  fences,  cut  down  his  trees,  and  used  and  appropriated 
said  trees  and  fences  towards  the  construction  of  said  cut 
and  fill,  to  the  plaintiff's  damage. 

(a.)  The  first  contention  is  that  since  Taylor's  land  and 
the  south  half  of  the  street  or  highway  north  thereof  were 
in  the  limits  of  the  city  of  Omaha,  that  it,  and  it  alone, 
had  jurisdiction  and  authority  to  work  and  repair  the 
south  half  of  said  street  in  front  of  plaintiff's  property; 
that  the  county  had  no  jurisdiction  or  authority  to  work 
or  repair  the  south  half  of  said  street  in  front  of  plaintiff's 
property,  and  that  the  act  of  its  commissioners  in  con- 
structing the  grade  and  cut  in  the  south  half  of  said 
street  was  tiltra  vires,  was  void,  and  that  the  county  is  not 
bound  by  their  action.  The  property  of  Taylor  and  the 
south  half  of  the  street  in  front  thereof  was  in  the  city  of 
Omaha,  and  because  of  that  fact  the  city  had  jurisdiction 
and  control  over  the  south  half  of  said  street  in  front  of 
Taylor's  property,  and  it  was  the  city's  duty  to  work. 
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grade,  and  maintain  in  proper  repair  and  condition  for 
travel  said  part  of  s^id  street.  (Compiled  Statutes,  eh. 
78,  see.  33.)  The  north  half  of  said  street  in  front  of 
Taylor's  property  was  outside  the  limits  of  the  city  of 
Omaha,  but  in  Douglas  county.  The  county,  then,  had 
jurisdiction  and  control  over  the  north  half  of  said  street, 
and  it  was  its  duty  to  work  and  maintain  in  proper  con- 
dition for  travel  said  north  half  of  said  street.  (Compiled 
Statutes,  ch.  78,  sec.  1.)  Such  were  the  duties  of  the 
county  and  city,  respectively,  as  to  such  street  in  front  of 
plaintiff's  property;  but  section  la,  chapter  78,  Compiled 
Statutes,  passed  and  approved  March  30,  1889,  provides 
that  the  county  board  of  any  county  in  which  any  city 
of  the  metropolitan  class  is  situate  is  authorized  and  em- 
powered to  aid  in  the  grading,  paving,  or  otherwise  im- 
proving of  any  street  leading  into  said  city,  and  within 
the  corporate  limits  thereof,  by  providing  for  the  payment 
of  a  certain  portion  of  the  cost  of  such  labor.  A  city  of 
the  metropolitan  class,  namely,  the  city  of  Omaha,  at  the 
time  this  grading  was  done  was  situate  in  Douglas 
county.  The  street  in  front  of  plaintiff's  property  led 
into  said  city,  and  the  street,  or  at  least  a  part  of  it,  was 
within  the  corporate  limits  of  said  city.  As  we  read  this 
statute,  then,  Douglas  county  was  authorized  to  aid  in 
grading  this  street  in  front  of  plaintiff's  property,  and  we 
do  not  think  that  the  county  is  by  the  statute  limited  to 
paying  to  the  city  the  proportion  of  the  cost  of  such  grad- 
ing as  the  county  may  assume,  but  that  it  had  authority 
to  use  its  own  agents  and  machinery  in  doing  such  part 
of  the  grading  as  it  was  authorized  by  law  to  pay  the 
cost  of.  The  act  of  the  county,  then,  in  putting  th^  cut 
and  fill  in  the  south  half  of  this  street  in  front  of  plaint- 
iff's i)roperty  was  not  an  act  outside  its  jurisdiction.  It 
was  an  act  authorized  by  law.  While  the  law  made  it 
the  duty  of  the  county  to  work  and  maintain  the  north 
half  of  the  street,  and  made  it  the  duty  of  the  city  to  work 
and  maintain  the  south  half  of  the  street,  it  conferred  on 
the  county  and  city  a  concurrent  jurisdiction  or  authority 
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to  grade  or  pave  a  street  such  as  the  one  in  front  of 
plaintiff's  property. 

(6.)  A  second  argument  under  the  contention  that  the 
petition  does  not  state  a  cause  of  action  is  that  the  peti- 
tioner seeks  to  recover  damages  from  the  county  by  rea- 
son of  a  tort  committed  by  it,  and  that  an  action  of  tort 
will  not  lie  against  a  county  in  the  absence  of  an  express 
statute  authorizing  it,  and  that  no  such  statute  exists. 
To  sustain  this  contention  we  are  cited  to  Wehn  v.  Coni- 
missimiers  of  Gage  County^  5  Neb.,  494.  In  that  case  Gage 
county  had  constructed  a  jail  near  the  residence  of  Wehn, 
and  he  claimed  that  criminals  and  drunken  men  were 
permitted  "to  be  loose  and  go  at  large  around  said  prem- 
ises, whereby  ♦  ♦  ♦  offensive  and  frightful  noises, 
wald  and  terrible  yells,  shrieks,  and  ravings,  vile,  profane, 
obscene,  and  indecent  language  and  words,  noxious  and 
offensive  swills  and  stenches  were  permitted  therein, 
*  *  *  entered  the  dwelling  house  and  premises  of 
plaintiff  nightly  and  daily  and  rendered  the  same  un- 
wholesome and  uninhabitable,  and  incommoded  and  ex- 
posed to  insult  and  injury  the  plaintiff  and  his  family,  to 
his  great  damage."  In  other  words,  it  was  a  suit  of 
Wehn  against  the  county  for  damages  because  the  latter 
was  maintaining  a  nuisance,  and  the  court  held  that  the 
action  would  not  lie.  We  are  also  cited  by  counsel  for 
the  county  to  Woods  v.  Commissioners  of  Colfax  County^  10 
Neb.,  552.  It  was  held  in  that  case  that  a  county  was  not 
liable,  in  the  absence  of  an  express  statute,  for  injuries 
one  had  received  by  the  breaking  down  of  a  public  bridge 
negligently  constructed  by  authority  of  the  county.  But 
these  cases  are  not  in  point  here,  and  Woods  v.  Commis- 
sioners of  Colfax  County,  at  least,  is  no  longer  in  force  since 
the  enactment  of  section  4,  chapter  7,  Session  Laws  of 
1889,  which  made  counties  liable  for  damages  sustained 
by  any  person  resulting  from  a  defective  highway  or 
bridge.  (See,  also,  Hollingsworth  v.  Saunders  Cminty,  36 
Neb.,  141.)  Section  21  of  the  bill  of  rights  (Constitution, 
art.  1,  sec.  21)  provides  that  the  property  of  no  person 
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shall  be  taken  or  damaged  for  public  use  without  just 
compensation  therefor.  Taylor  in  his  petition  avers  that 
a  part  of  his  property  was  taken  by  the  county  for  a  pub- 
lic purpose,  and  that  the  part  of  his  property  not  taken 
was  damaged  by  the  construction  by  the  county  of  the 
public  improvement  in  front  thereof.  It  is  immaterial, 
then,  what  technical  name  may  be  given  to  this  action. 
By  force  of  the  constitutional  provision  just  quoted  the 
averments  of  the  petition,  if  true,  establish  a  cause  of 
action  in  favor  of  Taylor  and  against  the  county.  To 
give  effect  to  this  section  of  the  bill  of  rights  no  legis- 
lative enactment  was  or  is  necessary. 

(c.)  A  third  argument  in  support  of  the  contention  that 
the  petition  does  not  state  a  cause  of  action  is  that  Taylor 
does  not  aver  therein  that  he  filed  his  claim  for  damages 
with  the  county  clerk  of  Douglas  county,  and  that  it  had 
been  passed  upon  by  the  county  commissioners  thereof. 
To  sustain  this  contention  counsel  cite  us  numerous  au- 
thorities, among  which  is  Brotmi  v.  Commissioners  of  Otoe 
County^  6  Neb.,  111.  Brown's  claim  against  the  county 
in  that  case  was  for  publishing  the  delinquent  tax  list 
of  the  county,  and  it  was  held  that  the  jurisdiction  of  the 
district  court  over  Brown's  cause  of  action  against  the 
county  was  appellate  only;  that  his  claim  should  have 
been  filed  with  the  county  clerk  of  Otoe  county  and  passed 
upon  by  the  commissioners  thereof  in  order  to  invest  the 
district  court  with  jurisdiction.  Another  case  cited  is 
Board  of  Commissioners  of  Dixon  County  v.  Barnes,  13  Neb., 
294.  The  claim  of  Barnes  against  the  county  was  for 
services  which  he  claimed  he  had  rendered  for  the  county 
as  an  attorney  in  a  litigation  in  which  the  county  was 
interested,  and  it  was  held  that  such  claim  must  be  filed 
with  the  county  clerk  of  said  Dixon  county  and  passed 
upon  by  the  commissioners  of  said  county  in  order  to  iu: 
vest  the  district  court  with  jurisdiction  to  hear  it.  Rich- 
ardson County  i\  Hull,  24  Neb.,  536,  was  an  action  brought 
originally  in  the  district  court  of  Richardson  county  by 
Hull  against  the  county  to  recover  a  sum  of  money  he  had 
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paid  into  the  county  treasury  as  taxes  upon  certain  land 
which  was  not  subject  to  taxation,  and  it  was  held  that 
the  district  court  had  no  original  jurisdiction.  Such, 
also,  is  Fuller  v.  Colfax  County,  33  Neb.,  716.  It  is  to  be 
observed  that  in  the  cases  cited  the  claims  considered 
originated  in  contracts,  express  or  implied,  between  the 
claimants  and  the  counties;  or,  in  other  words,  they  were 
claims  which  arose  ex  contractu.  Nance  v.  City  of  Falls 
City,  16  Neb.,  85,  was  an  action  brought  by  an  adminis- 
trator against  the  city  for  damages  for  negligently  caus- 
ing the  death  of  his  intestate.  At  that  time  section  80, 
chapter  14,  Compiled  Statutes,  1885,  was  in  force,  and  it 
provided  that  all  claims  against  a  city  of  the  class  to 
which  Falls  City  belonged  must  be  presented  in  writing 
to  the  city  council,  with  a  full  account  of  the  items,  veri- 
fied by  the  oath  of  the  claimant  or  his  agent,  and  that 
no  costs  should  be  recovered  against  such  city  in  any 
action  brought  against  it  for  an  unliquidated  claim  un- 
less such  claim  had  been  first  so  presented  to  the  city 
council.  The  administrator  did  not  file  his  claim  for 
damages  with  the  city  council  and  the  district  court  held 
that  he  was  liable  for  the  costs  of  the  action.  On  error 
proceedings  to  this  court  this  judgment  was  reversed,  the 
court  holding  that  the  word  "claims"  used  in  the  statute 
just  quoted  referred  only  to  claims  ex  contractuy  and  not 
to  claims  ex  delicto.  To  the  same  effect  see  the  decision  in 
Tillage  of  Ponca  v.  Crawford,  18  Neb.,  551.  In  Hollings- 
worth  V.  Saunders  County,  36  Neb.,  141,  HoUingsworth  sued 
the  county  for  injuries  he  had  received  by  the  falling  of 
a  public  bridge  in  said  county,  and  which  damages,  he 
alleged,  were  the  result  of  the  negligence  of  the  county  in 
constructing  such  bridge  or  in  not  maintaining  it.  The 
county  interposed  a  general  demurrer  to  the  petition,  and 
one  of  the  points  made  was  that  the  petition  did  not  state 
a  cause  of  action,  because  HoUingsworth  did  not  aver 
that  he  had  filed  his  claim  for  damages  with  the  county 
clerk  of  said  Saunders  county  and  had  it  passed  upon 
by  the  county  authorities  of  that  county,  as  provided  by 
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aection  37,  article  1,  chapter  18,  Compiled  Statutes.  The 
district  court  sustained  the  demurrer  and  dismissed  the 
petition.  On  error  proceedings  to  this  court  this  judg- 
ment of  the  district  court  was  reversed,  the  court  holding 
that  the  said  section  37  only  required  claims  ex  contractu 
to  be  filed  with  the  county  clerk  and  passed  upon  by  the 
county  commissioners  of  the  county  in  order  to  invest  the 
district  courts  with  jurisdiction  to  try  such  claims.  Day- 
ion  V.  City  of  Lincolnj  39  Neb.,  74,  was  an  action  brought 
by  Dayton  against  the  city  for  damages  which  he  alleged 
his  property  had  sustained  by  the  change  of  grade  of 
certain  streets  on  which  his  property  abutted.  The  city 
of  Lincoln  at  that  time  was  a  city  of  the  first  class  having 
more  than  twenty-five  and  less  than  one  hundred  thou- 
sand inhabitants,  and  governed  by  chapter  13a,  Compiled 
Statutes.  Section  36,  article  1,  of  this  chapter  provided 
that  all  claims  against  a  city  must  be  presented  in  writing 
to  the  city  council.  It  was  insisted  by  the  city  that  the 
county  court,  to  which  the  action  was  originally  brought, 
i^vas  without  jurisdiction  to  try  the  case,  because  Dayton 
liad  not  first  presented  his  claim  for  damages  to  the  city 
council;  but  on  a  proceeding  in  error  to  this  court  the 
contention  of  the  city  in  this  respect  was  overruled,  the 
court  holding  that  the  section  of  the  statute  just  quoted 
did  not  contemplate  the  filing  of  claims  for  unliquidated 
damages  with  the  city  council.  Section  37,  article  1, 
chapter  18,  Compiled  Statutes,  is  to  the  effect  that  all 
claims  against  a  county  must  be  filed  by  the  county 
clerk  and  presented  to  and  passed  upon  by  the  board  of 
county  commissioners.  We  think  that  the  word  "claims" 
in  that  section  refers  only  to  claims  originating  in  con- 
tract, express  or  implied,  between  the  claimant  and  the 
county,  and  that  a  claim  against  a  county  for  damages 
caused  to  the  claimant's  property  by  the  county's  taking 
it  for  public  use,  or  damaging  it  by  the  construction  of 
a  public  improvement,  is  not  such  a  claim  as  need  be  first 
filed  with  the  county  clerk  and  parsed  upon  by  the  county 
authorities;  but  an  action  on  such  a  claim  may  be 
39 


546  NEBRASKA  REPORTS.  [Vol.50 

Douglas  Connty  v.  Taylor. 

brought,  in  the  first  instance,  in  any  court  having  juris- 
diction of  the  subject-matter.  {City  of  (Jliadron  v.  Glover^ 
43  Neb.,  732.) 

2.  It  is  insisted  that  the  district  court  erred  in  giving 
instructions  numbered  from  1  to  10,  both  inclusive,  and 
in  refusing  to  give  instructions  asked  by  the  county  num- 
bered 1  to  7,  both  inclusive.  We  have  examined  the  in- 
structions given  and  refused,  and  ascertained  that  the 

'  court  did  not  err  in  giving  all  the  instructions  given  nor 
in  refusing  all  the  instructions  refused;  and  since  the  as- 
signment is  that  it  erred  in  giving  all  and  refusing  all  the 
instructions,  it  will  not  be  further  considered. 

3.  Complaint  is  made  of  the  action  of  the  trial  court  in 
admitting  certain  evidence  on  the  trial.  We  have  scru- 
tinized the  action  of  the  court  in  this  respect  and  find  it 
without  error,  and  it  would  serve  no  useful  purpose  to 
give  these  assignments  further  attention  here. 

4.  A  final  argument  is  that  the  verdict  is  not  supported 
by  sufficient  evidence.  We  think  it  is.  The  contention 
of  Taylor  was,  and  the  evidence  in  his  behalf  tend;^  to 
support  it,  that  he  had  been  damaged  several  thousand 
dollars  by  the  action  of  the  county  in  grading  the  street 
in  front  of  his  property.  The  contention  of  the  county 
was,  and  the  evidence  in  its  behalf  tended  to  support  it, 
that  Taylor's  property  had  been  enhanced  in  value  by  the 
construction  in  front  thereof  of  a  cut  sixty-six  feet  wide, 
eight  to  ten  feet  deep,  and  two  hundred  and  fifty  feet 
long,  and  a  fill  six  hundred  feet  long,  sixty-six  feet  wide, 
and  twelve  feet  high.  The  jury  weighed  this  evidence 
and  reached  the  conclusion  that  Taylor  had  been  dam- 
aged in  the  sum  of  f  500.  This  conclusion  is  abundantly 
supported  by  the  evidence.  The  judgment  of  the  district 
court  is 

Affirmed. 
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W.  Q.  Bell,  Administrator,  v.  Anna  Rich  bt  al. 

Filed  Febbuabt  3, 1897.    No.  7071. 

!•  Parent  and  Child:  Sebvices:  Evidence.  Generally  where  a  child 
renders  services  for  a  parent,  the  family  relation  existing  at  the 
time,  the  law  presumes,  by  reason  of  the  kinship  of  the  parties 
and  such  famify  relation,  that  such  services  were  gratuitously  ren- 
dered. 


:  :  ,    Such  presumption  is  not  a  conclusive  one, 

and  the  child  may  recover  the  value  of  the  services  rendered  if  the 
evidence  shows  that  they  were  rendered  under  such  circumstances 
as  to  justify  the  inference  of  a  contract  on  the  part  of  the  parent 
to  pay  for  them. 

:  :  .    Whether  the  evidence  warrants  such  a  con- 


clusion is  a  question  for  the  jury. 

C :  Cabe  of  Imbecile:  Compensation:  Necessaries.  A  step- 
father residing  in  the  state  of  Illinois  became  an  Imbecile.  No  con- 
servator was  appointed  for  him.  At  the  request  of  those  who  had 
charge  of  his  property  and  business  his  stepdaughter  caused  him 
to  be  brought  to  the  home  of  herself  and  husband  in  the  state  of 
Nebraska,  where  he  remained  until  his  death,  some  ninety  weeks 
afterwards.  During  this  time  the  stepdaughter  furnished  him 
boarding,  lodging,  medicine  and  medical  attendance,  and  such  care 
as  his  demented  condition  required.  For  these  services  she  filed  a 
claim  against  his  estate.  Held,  That  the  services  rendered  to  the 
stepfather  were  necessaries  for  which  his  estate  was  liable. 

6.  Statute  of  Limitations:  Review.  The  defense  of  the  statute  of  limi- 
tations is  a  meritorious  one,  but  one  that  may  be  waived;  and  if 
it  is  not  insisted  upon  in  some  manner  in  the  trial  court  it  will 
not  be  considered  here  for  the  first  time. 

6.  Gift  of  Money  to  Father  From  Child:  Settlement  of  Estate: 
Interest.  A  brother  gave  to  his  sister  his  note  for  $1,000.  The 
brother  died  and  the  note  was  filed  and  allowed  as  a  claim  against 
his  estate,  and  his  administratrix,  on  settling  the  estate,  paid  said 
claim  in  full  to  the  father  of  her  intestate's  sister.  The  daughter 
was  at  the  time  living  with  her  father,  and  the  money  was  paid  to 
and  retained  by  him  with  her  knowledge  and  consent^  without  any 
agreement  on  his  part  to  pay  Interest  for  the  use  of  said  money 
or  to  repay  it  at  any  particular  time.  After  the  father's  death  the 
daughter  filed  a  claim  against  his  estate  for  this  money.  Held, 
(1)  That  the  evidence  warranted  the  conclusion  that  the  money 
was  not  a  gift  by  the  daughter  to  the  father;  (2)  that  it  was  not 
money  which  the  father  was  entitled  to  appropriate  to  himself  by 
reason  of  the  relation  existing  between  himself  and  daughter; 
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(8)  that  the  transaction  was  in  the  nature  of  a  gratuitous  loan  to 
the  father;  (4)  that  the  money  was  payable  to  the  daughter  on 
demand;  (5)  that  her  father's  estate  was  liable  to  her  for  the 
claim,  but  as  she  made  no  demand  for  its  payment  during  the  life- 
time of  her  father,  her  claim  should  only  draw  interest  from  the 
date  she  filed  it  against  the  estate. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Strode,  J.    Modified.^ 

Abbott,  Selleck  &  Lane,  for  plaintiff  in  error: 

The  estate  of  a  parent  is  not  chargeable  for  either 
services  rendered  by,  or  for  money  received  from,  a  child 
or  stepchild,  unless  it  is  shown  that  there  was  an  express 
promise  made  by  the  parent  to  pay  for  such  services  or 
to  refund  such  money.  (Woods  v.  Landj  30  Mo.  App.,  176; 
Barhite^s  Appeal,  126  Pa.  St.,  404;  Havens  v.  Havens,  3  N. 
Y.  Supp.,  219;  Wright  v.  Senn's  Estate,  48  N.  W.  Rep. 
[Mich.],  545;  Harris  v.  Currier ^  44  Vt.,  468;  Allen  v.  Allen, 
60  Mich.,  635;  O'KeUey  v.  Faulkner,  17  S.  E.  Rep.  [Ga.], 
847;  Puterbaugh  v.  Puterbaugh,  34  N.  E.  Rep.  [Ind.],  611; 
Ellis  V.  Gary,  42  N.  W.  Rep.  [Wis.],  252;  Smith  v.  Rogers,  24 
Kan.,  140;  W^ells  v.  Perkins,  43  Wis.,  164;  Keegan  v.  Malxme, 
17  N.  W.  Rep.  [la.],  461;  Tyler  v.  Burrington,  39  Wis.,  376; 
Janies  v.  Gillen,  30  N.  E.  Rep.  [Ind.],  7.) 

W,  E.  Stewart  and  Tipbets  Bros.,  Morey  &  Ferris,  contra. 

References:  Smith  v.  Meyers,  19  Mo.,  433;  Hall  v.  HcMj 
44  N.  H.,  293;  Ada^ns  v.  Adams,  23  Ind.,  50. 

Ragan,  C. 

In  the  county  court  of  Lancaster  county,  sitting  as  a 
court  of  probate,  Sophia  Mills  and  Anna  Rice  each  filed 
a  claim  against  the  estate  of  Thomas  H.  Rice,  deceased. 
From  the  judgment  of  the  county  court  allowing  these 
claims  the  administrator  of  the  estate  refused  to  appeal, 
whereupon  certain  heirs  of  the  estate,  in  pursuance  of  the 
provisions  of  the  statute,  appealed  from  the  judgments  of 
the  county  court  to  the  district  couri:.     The  two  claims 


Vol.  50]  JANUARY  TERM,  1897.  549 


Bell  V.  Rice. 


were  there  tried  without  pleadings.  They  were  tried 
together  to  the  court  without  a  jury.  The  district  court 
allowed  the  claims  of  Sophia  Mills  and  Anna  llice  against 
the  said  estate,  and  said  heirs  have  filed  here  a  petition  in 
error  to  review  the  action  of  the  district  court. 

1.  We  will  first  direct  our  attention  to  the  claim  of 
Sophia  Mills.  She  claimed  that  the  estate  was  indebted 
to  her  in  the  sum  of  $1,350  for  boarding,  lodging,  and 
caring  for  the  deceased  for  the  ninety  weeks  immediately 
preceding  his  death,  on  which  claim  she  admitted  that 
she  had  been  paid  |862.91,  leaving  a  balance  due  her  of 
f867.19.  By  the  judgment  of  the  district  court  she  was 
awarded  1311.95.  The  evidence  shows  that  Mrs.  Mills 
in  1887  resided  with  her  husband  in  Waverly,  Nebraska; 
that  she  was  the  stepdaughter  of  the  deceased,  who  at 
that  time  resided  in  Monmouth,  Illinois;  that  in  Septem- 
ber, 1887,  the  deceased  became  an  imbecile.  The  man- 
agement of  his  affairs  and  estate  was  taken  charge  of  by 
certain  of  his  friends  in  Illinois,  though  no  conservator  or 
guardian  was  appointed  for  him.  About  this  time,  at 
the  suggestion  of  those  having  charge  of  the  estate  and 
the  affairs  of  the  deceased,  Mrs.  Mills  caused  him  to  be 
brought  to  her  house  in  Nebraska,  where  he  remained 
until  he  died,  some  ninety  weeks  afterwards.  During 
this  time  Mrs.  Mills  boarded,  lodged,  and  cared  for  him, 
and  furnished  him  medicine  and  medical  attendance.  It 
was  necessary,  owing  to  his  lack  of  the  use  of  his  mental 
faculties,  to  keep  a  constant  watch  upon  him  to  prevent  his 
straying  away.  He  had  lost  power  to  control  and  direct 
the  functions  of  his  body  and  had  to  be  waited  upon  like 
an  infant;  and  the  evidence  shows  that  the  services  of 
Mrs.  Mills  in  the  premises  were  reasonably  worth  from 
f  10  to  f30  per  week.  It  is  urged  against  the  judgment 
of  the  district  court  that  its  finding  is  unsupported  by 
suflBcient  evidence.  It  is  first  said  that  the  evidence  does 
not  warrant  the  amount  awarded  Mrs.  Mills.  Adding 
the  amount  of  money  received  by  her  from  the  estate  of 
the  deceased  during  his  lifetime  to  the  amount  awarded 
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her  by  the  court,  we  have  a  total  of  f  1,174,  which  Mrs. 
Mills  has  received  for  her  services  in  the  premises.  This 
amount  the  evidence  justifies.  But  it  is  said  that  the 
evidence  does  not  disclose  an  express  promise  on  the 
part  of  the  deceased  to  pay  Mrs.  Mills  for  her  services, 
since  she  was  his  stepdaughter  and  the  deceased  lived 
with  her  in  her  family ;  that  a  family  relation  existed  be- 
tween them,  and  that  the  presumption  is  that  the  ser- 
vices rendered  by  Mrs.  Mills  were  gratuitously  rendered 
because  of  the  relation  existing  between  herself  and  the 
deceased.  But  this  evidence  does  not  bring  Mrs.  Mills' 
case  within  the  rule  that  where  services  are  rendered  by 
a  child  for  a  parent,  the  presumption  is  such  services 
were  rendered  gratuitously  because  of  the  relation  ex- 
isting between  the  parties.  The  deceased  was  not  a 
visitor  at  the  house  of  Mrs.  Mills,  nor  was  he  at  her  house 
because  he  had  been  invited  by  her  to  come  there  and 
make  it  his  home.  If  because  of  the  relationship  of  Mrs. 
Mills  to  the  deceased  the  law  presumes  that  the  services 
rendered  by  her  were  gratuitously  rendered,  still  this  was 
not  a  conclusive  presumption;  and  we  think  that  the  serv- 
ices of  Mrs.  Mills  were  rendered  under  such  circum- 
stances as  to  overthrow  this  presumption  and  justify  the 
a])plication  to  this  case  of  the  general  rule  that  where 
services  are  rendered  by  one  party  for  another,  and  know- 
ingly accepted  by  him,  the  law  will  imply  a  promise  on 
his  part  to  pay  what  such  services  are  reasonably  worth. 
(Smith  V.  Myers,  19  Mo.,  433.)  In  Koch  v.  Hebel,  32  Mo. 
A  pp.,  103,  a  daughter  filed  a  claim  against  her  father's 
estate  for  services  rendered  by  her  for  him  in  his  life- 
time. The  evidence  showed  that  while  the  daughter  was 
away  from  home  working  for  herself  her  mother  was 
taken  ill;  that  the  daughter  then  returned  to  the  home 
of  her  parents,  but  whether  at  their  request  did  not  ap- 
pear, and  remained  with  and  cared  for  them  until  the 
death  of  the  survivor,  and  that  her  father  had  on  certain 
occasions  spoken  of  compensating  her  for  these  services. 
The  court  held  that  because  of  the  family  relationship 
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existing  between  the  claimant  and  the  deceased  the  law 
presumed  that  the  daughter  had  rendered  the  services 
she  did  gratuitously,  but  nevertheless,  it  was  for  the  jury 
to  say  from  this  evidence  whether  the  services  were  in 
fact  rendered  gratuitously  by  the  daughter,  or  under 
such  circumstances  as  to  justify  the  inference  of  an  actual 
contract  of  hiring  the  daughter  by  the  deceased.  To  the 
same  effect  see  Janies  v.  Oillen,  30  N.  E.  Rep.  [Ind.],  7.  In 
Davidson  v.  Westchester  Oas  Light  Co.,  2  N.  E.  Rep.  [N.  Y.], 
892,  it  was  held  that  an  implied  promise  to  pay  for  serv- 
ices would  be  held  to  exist  where  the  services  were  ren- 
dered under  such  circumstances  as  justified  the  party 
rendering  them  in  entertaining  reasonable  expectation 
of  their  payment  by  the  party  soliciting  the  performance. 
In  Adams  v.  Adams,  23  Ind.,  50,  it  was  held  that  where  a 
child  continues  with  a  parent  after  being  of  age  the  pre- 
sumption is  that  no  wages  are  to  be  paid;  but  a  contract 
to  pay  a  reasonable  compensation  might  be  inferred  from 
circumstances  tending  to  rebut  such  presumption.  In 
O^Kelly  V.  Faulkner,  17  S.  E.  Rep.  [Ga.],  847,  it  was  held 
that  in  order  to  authorize  a  recovery  by  a  son  against  the 
estate  of  his  deceased  father  for  services  in  the  nature  of 
care  and  attention  to  the  latter  while  old  and  infirm,  it 
must  affirmatively  appear  either  that  the  services  were 
rendered  under  an  express  contract  that  the  son  was  to 
be  i)aid  for  them,  or,  the  surrounding  circumstances  must 
plainly  indicate  that  it  was  the  intention  of  both  parties 
that  compensation  should  be  made  and  negative  the  pre- 
sumption of  law  that  by  reason  of  the  family  relation  the 
services  were  gratuitously  rendered.  In  Byers  v.  Thomp- 
son, 66  111.,  421,  a  son  placed  a  house  on  his  father^s  land 
in  the  lifetime  of  the  latter.  After  the  father's  death 
the  son  filed  a  claim  against  his  estate  to  recover  the 
value  of  the  house.  The  court  held  that  the  son's  right 
to  recover  depended  upon  whether  he  expected  to  be 
paid  therefor  at  the  time  he  placed  the  house  on  the 
farm,  and  the  father  expected  to  pay  him,  and  that  this 
must  be  determined  from  all  the  evidence  in  the  case; 


652  NEBRASKA  REPORTS.  [Vol.  50 


Bell  Y.  Rice. 


and  the  court  expressly  held  that  it  was  not  necessary 
to  enable  the  son  to  recover  that  the  proofs  should  sliow 
an  express  contract  with  his  father  to  pay  for  the  house. 
We  conclude,  therefore:  (1)  That  where  a  child  rendere 
services  for  a  parent,  the  family  relation  existing  at  the 
time,  the  law  presumes  by  reason  of  the  kinship  of  the 
parties  and  such  family  relation  that  such  services  were 
gratuitously  rendered;  (2)  that  such  presumption  is  not 
conclusive,  and  that  the  child  may  recover  the  value  of 
the  services  rendered  if  the  evidence  shows  that  they 
were  rendered  under  such  circumstances  as  to  justifj^  the 
inference  of  a  contract  on  the  part  of  the  parent  to  pay 
for  them;  (3)  and  whether  the  evidence  warrants  such 
conclusion  is  for  the  jury.  {Hill  v.  Hilly  23  N.  E.  Rep* 
[Ind.],  87.)  In  the  case  at  bar  the  deceased  was  incapa- 
ble of  caring  for  himself.  The  services  rendered  for  him 
by  Mrs.  Mills,  the  boarding,  lodging,  medicine,  medical 
attendance,  and  clothing  furnished  to  him  by  her  were 
necessaries;  and  though  there  was  no  express  contract 
on  his  part  to  pay  for  these  necessaries,  and,  if  the  evi- 
dence was  insuificient  to  justify  the  inference  of  a  pre- 
sumption on  the  part  of  the  deceased  to  pay  for  the  serv- 
ices rendered,  still  the  judgment  of  the  district  court  was 
right.  {Reando  t?.  Mosplay,  2  S.  W.  Rep.  [Mo.],  405.)  The 
judgment  of  the  district  court  in  favor  of  Mrs.  Mills  is 
affirmed. 

2.  The  district  court  by  its  judgment  awarded  Anna 
Rice  a  claim  against  the  estate  in  the  sum  of  $1,686.50. 
Her  contention  seems  to  have  been  that  the  estate  was 
indebted  to  her  for  various  sums  of  money  which  she 
had  loaned  the  deceased  in  his  lifetime,  or  which  had 
come  into  his  hands  for  her  use,  and  it  was  for  these  sums 
of  money  and  interest  thereon  that  she  based  her  claim. 
It  is  evident  that  the  award  made  by  the  district  court 
consists  of  an  item  of  $500  and  an  item  of  $555.33,  and 
interest  on  those  items.  No  evidence  was  given  or  of- 
fered on  the  trial  of  any  other  items  embraced  in  the 
claim  of  Anna  Rice,  and  our  consideration  of  the  case 
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will  be  directed  entirely  to  the  question  whether  the  dis- 
trict court  was  right  in  allowing  the  amount  of  these 
two  items  and  interest  thereon.  It  is  first  insisted  that 
the  judgment  is  erroneous  because  not  supported  by  suf- 
ficient evidence.  The  evidence  is  somewhat  unsatisfac- 
tory, and,  as  is  usual  in  this  class  of  cases,  very  meager, 
but  we  think  it  sustains  the  finding  of  the  court  that  the 
estate  of  the  deceased  was  indebted  to  Miss  Rice  in  the 
sum  of  the  two  items  of  |500  and  $555.33,  and  interest 
thereon.  This  evidence  tends  to  show  that  Anna  Rice 
was  the  daughter  of  the  deceased,  and  in  March,  1883^ 
had  a  brother  living,  named  William  A.  Rice.  On  the 
26th  of  this  month  William  executed  his  promissory  note^ 
payable  to  the  order  of  Anna,  for  |1,000,  due  one  year 
after  date.  Early  in  the  year  1884  William  died  intestate 
in  the  state  of  Missouri  and  his  widow  was  appointed  his 
administratrix.  At  the  time  of  William's  death  the  note 
to  Anna  remained  unpaid,  as  also  certain  other  notes 
which  William  owed  his  father.  The  notes  belonging  to 
Anna's  father  and  the  note  belonging  to  herself  were  sent 
to  Missouri  by  a  messenger,  with  instructions  to  file  them 
against  the  estate  of  William  Rice.  The  notes  were  so 
filed  against  the  estate  of  William  Rice,  but  by  mistake 
were  all  filed  and  allowed  as  notes  of  Anna's  father. 
When  the  administratrix  of  William  Rice  was  ready  to 
settle  she  discovered  this  fact,  and  then  caused  Anna  to 
indorse  her  own  note  to  her  father.  The  amount  of 
Anna's  note  allowed  against  her  brother's  estate  was 
11,055.33,  and  on  the  3d  of  October,  1884,  |500  of  this 
money  was  by  William's  administratrix  placed  to  the 
credit  of  Anna's  father  in  a  bank  at  Monmouth,  Illinois, 
witk  which  he  did  business;  and  on  the  10th  of  February, 
1885,  f555.33,  being  the  remainder  of  Anna's  note,  was 
placed  to  her  father's  credit  in  the  Monmouth  bank,  with 
her  knowledge  and  consent.  Anna  and  her  father  at  that 
time  resided  in  fhe  state  of  Illinois  and  he  was  then  trans- 
acting business.  About  September,  1887,  Anna's  father 
lost  the  use  of  his  mental  faculties  and  he  was  brought  to 
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the  state  of  Nebraska  and  cared  for  by  his  stepdaughter 
until  his  death  in  1889.  It  seems,  also,  that  Anna  came 
with  him  to  the  state  of  Nebraska  and  remained  here 
until  his  death.  Anna  made  no  request  of  her  father 
during  his  life  to  repay  her  the  money  put  into  his  account 
by  the  administratrix  of  his  deceased  son,  William.  No 
express  agreement  existed  between  them  that  he  should 
repay  this  money,  nor  that  he  should  pay  interest  upon  it 
No  attempt  was  made  by  the  estate  to  show  that  this 
money,  or  any  part  of  it,  had  ever  been  repaid  to  Anna. 
It  is  inferable  from  the  evidence  that  the  |1,000  note 
given  to  Anna  by  her  brother  was  money  that  his  father 
had  put  in  his  hands  or  loaned  to  him,  and  which  was 
intended  for  Anna  as  a  share  or  a  part  of  her  father's 
estate.  This  evidence  then  shows  that  Anna  possessed 
in  her  own  right  $1,055.33  of  money;  that  this  money, 
with  her  knowledge  and  consent,  went  into  the  hands  of 
her  father;  but  we  do  not  think  that  the  money  of  Anna 
went  into  her  father's  possession  under  such  circum- 
stances as  to  warrant  the  conclusion  that  it  was  a  gift 
by  Anna  to  her  father.  It  was  not  money  that  she  had 
earned  when  a  minor,  and  to  which  by  reason  thereof  he 
might  have  been  entitled;  nor  was  it  money  which  she 
had  given  him  to  be  used  for  the  support  of  himself  and 
the  family.  Technically  speaking,  the .  father  did  not 
hold  this  money  as  bailee,  and  perhaps  he  was  not  a 
trustee  of  an  express  trust.  The  placing  of  this  money  in 
the  father's  possession  by  Anna  was  in  the  nature  of  a 
gratuitous  loan  to  him;  a  ^^commodatumj^^  as  it  is  some- 
times  called. 

3.  A  second  argument  is  that  the  claim  of  Anna  for 
this  money  was  barred  by  the  statute  of  limitations. 
We  will  not  consider  this  point,  because  not  made 
in  the  court  below.  Contestants  in  the  district  court, 
neither  by  demurrer  nor  answer,  raised  any  question  as 
to  the  statute  of  limitations,  nor  did  they  object  to  the 
introduction  of  evidence  in  support  of  claims  upon  that 
ground.     The  statute  of  limitations  is  a  meritorious  de- 
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fense,  but  it  is  one  that  may  be  waived,  and  if  it  is  not 
insisted  upon  in  some  manner  in  the  trial  court  it  will  not 
be  considered  here  for  the  first  time.  {Scroggin  v.  National 
Lumber  Co.y  41  Neb.,  195,  and  cases  there  cited.) 

4.  A  final  contention  is  that  the  amount  of  recovery 
perinitted  by  the  court  is  too  large.  We  think  this  con- 
tention correct.  The  court  allowed  the  two  items  men- 
tioned above,  with  interest  on  the  same  from  the  date 
that  the  money  went  into  the  hands  of  the  decedent.  We 
think  this  was  wrong.  This  money  being  in  the  hands 
of  Anna's  father  with  her  knowledge  and  consent,  she 
having  loaned  it  to  him  gratuitously, — tha't  is,  without 
any  agreement  upon  his  part  to  pay  interest  for  the  use 
of  it, — ^it  was  payable  to  her  only  on  demand.  The  first 
and  only  demand  she  ever  made  for  this  money  was  when 
she  filed  her  claim  against  the  estate  for  it  on  the  12th 
day  of  March,  1890,  and  from  that  date,  we  think,  the 
interest  should  have  been  computed.  (Duncan  v.  Magette^ 
25  Tex.,  245;  Morse  v.  Rice,  36  Neb.,  212.)  The  judgment 
is  accordingly  f385.02  too  large.  Miss  Rice  will  have 
permission  to  remit  that  amount  from  the  judgment 
within  thirty  days,  and  if  she  does  so  the  judgment  of  the 
district  court  in  her  favor  for  $1,301.48  will  be  aflfirmed; 
the  costs  of  this  proceeding  in  this  court  to  be  taxed  to 

Anna  Bice. 

Judgment  accordinglt. 


Union  Pacific  Eailroad  Company  v.  Patrick  Doylb. 

Filed  Febbuart  3, 1897.    No.  7070. 

1.  Haster  and  Servant:  Vice-Principal;  Railroad  Companies:  In- 
jury TO  Employe.  The  defendant  in  error  was  a  section  hand  in 
the  employ  of  the  railway  company.  He  and  others  were  hired  by 
one  Cochran,  a  section  boss  in  the  employ  of  the  railway  company, 
and  they  were  under  his  control  and  direction  while  working  on 
their  section  of  the  railway,  and  Cochran  had  authority  to  dis- 
charge the  men  hired  by  him.    Cochran  and  his  section  men  were 
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put  to  work  on  a  gravel  train  of  the  railway  company.  This  gravel 
train,  the  crew  thereof,  and  all  the  men  working  thereon,  includ* 
ing  Cochran  and  his  section  men,  while  at  work  with  the  gravel 
train,  were  under  the  control,  direction,  and  subject  to  the  orders 
of  a  foreman  named  Forrest.  Forrest  was  not  invested  with  au- 
thority to  hire  or  dischar£:e  the  defendant  in  error.  The  defendant 
in  error,  while  working  on  this  gravel  train,  was  injured,  as  he 
alleged,  through  the  negligence  of  an  order  given  by  Forrest,  and 
sued  the  railway  company  for  damages.  Held,  That  as  to  the  de- 
fendant In  error,  Forrest  was  not  a  fellow-servant,  but  a  vice- 
principal. 


: .    Whether  one  of  several  employes  of  the  same  master 

is  a  vice-principal  as  to  his  co-employes,  or  whether  all  are  fellow- 
servants,  is  not  always  a  question  of  fact,  nor  always  a  question  of 
law.  Generally  it  is  a  mixed  question  of  law  and  fact,  and  to  be 
determined  in  any  case  by  the  particular  facts  and  circumstances 
in  evidence  in  the  case  in  which  it  is  presented. 


:  .    The  fact  that  one  employe  is  vested  with  authority 

to  hire  and  discharge  a  co-employe  is  not  conclusive  evidence  that 
as  to  such  co-employe  he  is  a  vice-principal;  nor  does  it  follow 
that  one  employe  is  not  a  vice-principal  as  to  his  co-employes  be- 
cause not  vested  with  the  authority  to  hire  and  discharge  them. 


:  :  Evidence.    The  most  satisfactory  evidence  that  one 

is,  as  to  his  co-employes,  a  vice-principal  is  that  his  co-employes 
are  under  his  supervision,  his  control,  and  subject  to  his  orders 
and  directions. 


5.  :  :  .    Evidence  examined,  and  held  (1)  to  sustain 

the  finding  of  the  Jury  that  the  negligence  of  the  defendant  In 
error  was  not  the  proximate  cause  of  his  injury;  (2)  not  to  sustain 
the  finding  of  the  Jury  that  the  negligence  of  the  railway  company 
was  the  proximate  cause  of  the  defendant  in  error's  injury. 

Error  from  the  district  court  of  Deuel  county.    Tried 
below  before  Holcomb,  J.    Reversed. 

See  opinion  for  references  to  cases. 

J.  M.  Thurston,  W.  R.  Kelly,  and  E.  P.  Smith,  for  plaint- 
iff in  error. 

John  R.  Brotherton  and  McClanahan  d  Halligan,  contra. 

Eagan,  C. 

Patrick  Doyle  brought  this  suit  in  the  district  court  of 
Deuel  county  against  the  Union  Pacific  Railway  Com- 
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panv  (hereinafter  called  the  "railway  company")  for  dam- 
ages which  he  alleged  he  ha(J  sustained  by  reason  of  the 
nej>  ligence  of  the  railway  company.  Doyle  had  a  verdict 
and  judgment  and  the  railway  company  brings  the  same 
here  for  review  on  error. 

1.  We  have  carefully  examined  the  complaints  made 
by  the  railway  company  as  to  the  action  of  the  district 
court  in  permitting  certain  questions  to  be  propounded 
to  and  answered  by  its  witnesses  on  their  cross-examina- 
tion, and  have  reached  the  conclusion  that  the  court  did 
not  err  in  that  respect.  It  would  subserve  no  useful  pur- 
pose to  set  out  these  questions  in  this  opinion. 

2.  At  the  time  the  accident  sued  for  herein  occurred, 
and  before  that  time,  Doyle  was  a  section  hand  in  the 
employ  of  the  railway  company.  He  and  a  number  of 
other  men  were  employed  by  one  Cochran,  who  was  what 
ifi  called  a  section  foreman  or  boss  in  the  employ  of  the 
railway  company.  All  these  men  were  hired  by  Cochran, 
the  section  boss,  were  subject  to  discharge  by  him,  and 
were  under  his  direction  and  control  while  engaged  in 
working  upon  their  section  of  the  railway.  At  this  time 
the  railway  company  had  a  gravel  or  work  train  on  its 
road  hauling  earth  and  gravel  and  placing  them  on  the 
track.  Cochran  and  his  gang  of  men  were  put  at  work 
on  this  train,  and  the  train  crew  and  some  other  laborers 
of  the  railway  company  on  the  train,  and  Cochran  and 
all  his  men,  while  working  on  the  gravel  train  were  un- 
der the  control,  direction,  and  supervision  of  a  foreman 
named  Forrest,  but  the  latter  had  no  authority  to  hire 
Doyle  nor  to  discharge  him.  The  railway  company  com- 
plains because  the  district  court  refused  to  instruct  the 
jury  to  the  effect  that  the  facts  above  narrated  made 
Forrest  and  Doyle  fellow-servants.  Whether  one  of  sev- 
eral employes  of  the  same  master  is  a  vice-principal  as 
to  his  co-employes,  or  whether  all  are  fellow-servants,  is 
not  always  a  question  of  law  nor  always  a  question  of 
fact.  Generally  it  is  a  mixed  question  of  law  and  fact, 
and,  as  was  said  in  Unim  P.  R.  Co.  r.  Ericksotij  41  Neb.,  1, 
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we  are  not  prepared  to  lay  down  any  set  rule  as  a  test 
for  determining  when  two  or  more  employes  are  fellow- 
servants  or  one  of  them  a  vice-principal.  The  relation- 
ship existing  between  the  employes  of  a  common  master 
is  to  be  det<"rmined  by  the  particular  facts  and  circum- 
stances in  evidence  in  the  case  in  which  it  is  presented. 

In  Chicago^  St  P.,  M.  &  O,  R.  Co.  v,  Lundstrom^  16  Neb., 
254,  Lundstrom  was  a  day  laborer  in  the  employ  of  the 
railroad  company  and  was  one  of  a  number  of  men  em- 
ployed on  and  about  a  construction  train.  This  train 
and  its  crew  were  engaged  in  the  business  of  clearing 
snow  from  the  railway  track.  The  train  crew  and  all 
the  men,  including  Lundstrom,  engaged  in  working  with 
the  construction  train  were  under  the  direction  and  sub- 
ject to  the  control  and  orders  of  the  conductor  of  that 
train.  Lundstrom  was  injured  by  obeying  an  order  of 
the  conductor,  the  giving  of  which,  he  alleged,  was  negli- 
gence, and  this  court  held  that  the  relation  existing  be- 
tween Lundstrom  and  the  conductor  of  the  train  was  not 
that  of  fellow-servants  of  a  common  master,  but  that  as 
to  Lundstrom  the  conductor  was  a  vice-principal.  The 
court  said  that  the  conductor  repr(»sented  the  railway 
company,  with  all  its  authority  and  power. 

In  Ihivlhigfon  d  M.  R.  R.  Co.  v.  Crockett,  19  Neb.,  138, 
the  husband  of  the  administratrix  was  boss  or  foreman 
of  a  gang  of  trackmen  in  the  employ  of  the  railroad 
company,  and  with  his  men  was  put  to  work  on  a 
gravel  train  hauling  gravel  and  earth  for  repairing  and 
strengthening  the  railway  track.  The  gravel  train  and 
the  section  foreman  and  his  men  were  all  under  the  con- 
trol and  direction  of  the  conductor  of  the  gravel  train. 
Crockett  was  killed  by  obeying  an  order  of  the  conductor, 
which,  it  was  alleged,  was  negligently  given,  and  the 
court  held  that  the  conductor  of  the  train  and  Crockett, 
.the  boss  of  the  section  gang,  were  not  fellow-servants, 
but  that  as  to  Crockett  the  conductor  of  the  train  was  a 
vice-principal. 

In  Sioux  City  d  P.  R.  Co.  v.  Smith,  22  Neb.,  775,  Smith 
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was  an  employe  of  the  railway  company  and  engaged 
in  the  business  of  repairing  bridges,  water  tanks,  and 
telegraph  lines.  He  and  a  number  of  other  men  were 
under  the  charge  of  a  foreman  named  King.  King  and 
his  men  had  possession  of  a  hand  car,  which  they  used 
to  ride  on  from  their  boarding  place  to  the  work,  and 
after  the  day's  work  to  ride  back  on  to  their  boarding 
house.  One  evening  after  their  work  was  finished  King 
and  his  men  got  aboard  this  hand  car  for  the  purpose  of 
going  to  their  boarding  house,  and  by  the  direction  of 
King  the  car  Avas  pushed  up  to  the  rear  of  the  caboose  of 
a  freight  train  and  some  of  the  men  held  to  the  rear  car 
of  the  freight  train,  and  thus  the  hand  car  was  carried 
forward  on  the  track  as  rapidly  as  the  freight  train  pro- 
ceeded. The  freight  train  ran  on  a  curve  and  King  gave 
an  order  to  his  men  to  let  go  the  freight  train,  but  Smith 
did  not  hear  this  order  and  held  on  to  the  way  car  in 
front.  King  then  applied  the  brake  to  the  hand  car, 
which  caused  it  to  instantaneously  stop,  and  Smith  wa& 
thrown  off  the  hand  car  and  injured.  He  sued  the  rail- 
way company  for  damages,  alleging  that  the  act  of  King 
in  applying  the  brake  to  the  hand  car  caused  his  injury^ 
and  that  such  act  was  negligence.  The  railway  company 
insisted  that  Smith  and  King  were  fellow-servants,  but 
the  court  held  that  King  was  a  vice-principal. 

In  Chicago^  B.  &  Q.  R.  Co.  v.  Sullivan^  27  Neb.,  673,  a 
man  named  McCarty  was  a  car  repairer  for  the  railroad 
company.  He  gave  notice  to  the  company  that  he  in- 
tended to  quit  at  a  day  named  in  the  future,  and  there- 
upon the  company  employed  Sullivan  to  take  his  place 
and  put  Sullivan  to  work  under  McCarty's  orders  and 
directions,  so  that  he  might  learn  the  duties  of  a  car  re- 
pairer before  McCarty's  time  expired,  Sullivan  went  in 
between  or  under  some  cars  standing  on  a  track  at  Falls 
CJity  to  make  some  repairs  at  the  direction  of  McCarty^ 
and  while  there  at  work  a  train  backed  up  against  the 
cars  under  which  Sullivan  was  at  work  and  injured  him. 
He  sued  the  company  for  damages,  alleging  that  his  in- 
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jury  was  the  result  of  obeying  a  direction  of  McCarty's, 
and  that  such  direction  was  negligently  given.  This 
court  reversed  the  judgment  because  of  an  instruction 
given  by  the  trial  court,  but  said  that  the  evidence  quoted 
above  constituted  McCarty  a  vice-principal  as  to  Sullivan. 

It  is  to  be  observed  that  in  each  of  these  cases  the  em- 
ploye was  held  to  be  a  vice-principal  because  of  the  fact 
that  he  had  the  control,  supervision,  and  direction  of  the 
man  injured;  and  the  latter  was  subject  tq  and  bound 
to  obey  the  orders  of  the  party  held  to  be  a  vice-principal. 
These  cases  control  the  question  under  consideration. 
Doyle  was  under  the  control  and  direction  and  subject 
to  the  orders  of  Forrest;  it  was  his  duty  to  obey  what- 
ever order  or  direction  Forrest  might  give;  Forrest  and 
Doyle  were,  therefore,  not  fellow-servants. 

Palmer  v.  Michigan  G.  R.  Co.,  53  N.  W.  Kep.  [Mich.],  397, 
is  strikingly  like  the  case  at  bar.  In  that  case  Palmer 
was  a  section  hand  on  the  Michigan  Central  railroad; 
had  been  employed  by  one  Cavanaugh,  who  was  a  section 
foreman  on  said  road.  Cavanaugh  and  his  men,  includ- 
ing Palmer,  were  put  to  work  loading  steel  rails  on  a 
moving  train  of  flat  cars  owned  by  the  railroad  company. 
This  train  of  cars,  its  crew,  and  Cavanaugh  and  his  men, 
while  engaged  in  loading  these  rails,  were  all  under  the 
direction  of  the  assistant  roadmaster.  Palmer  was  in- 
jured, as  he  alleged,  through  the  negligence  of  the  assist- 
ant roadmaster,  and  the  railway  company  contended  that 
Palmer  and  the  roadmaster  were  fellow-servants;  but 
the  court  held  that  the  assistant  roadmaster  was  a  vice- 
principal  as  to  Palmer.  The  court  said:  "It  is  too  clear 
to  admit  of  argument  that  the  assistant  roadmaster  had 
the  exclusive,  unconditional  control  of  all  the  men  en- 
gaged upon  this  work  at  the  time  of  the  accident.  He 
had  charge  of  and  directed  the  method  of  its  perform- 
ance, and  while  it  does  not  appear  that  he  personally 
had  anything  to  do  with  employing  plaintiff  in  the  first 
instance,  yet  his  authority  was  so  great  that  at  least 
while  engaged  in  this  particular  work  he  even  had  control 


Vol.  50]  JANUARY  TERM,  1897.  561 


Union  P.  R.  Co.  y.  Doyle. 


and  direction  over  the  section  foreman."  To  the  same 
effect  see  liloyd  t\  St.  Louis  &  8.  F.  R.  Co.,  58  Ark.,  66. 

In  Chicago,  M.  &  St.  P.  R.  Co.  v.  Ross,  112  U.  S.,  377,  the 
supreme  court  of  the  United  States  held  that  a  conductor 
of  a  railroad  train,  who  has  the  right  to  command  the 
movements  of  the  train  and  to  control  the  persons  em- 
ployed upon  it,  represents  the  company  while  performing 
those  duties  and  does  not  bear  the  relation  of  fellow- 
servant  to  the  engineer  and  other  employes  of  the  corpo- 
ration on  the  train.  The  court  said:  The  conductor  of 
a  railway  train,  who  commands  its  movements,  directs 
when  it  shall  start,  at  what  stations  it  shall  stop,  at  what 
speed  it  shall  run,  and  has  the  general  management  of  it 
and  control  over  the  persons  employed  upon  it,  repre- 
sents the  company,  and,  therefore,  that  for  injuries  result- 
ing from  his  negligent  acts  the  company  is  responsible. 
If  such  a  conductor  does  not  represent  the  company,  then 
the  train  is  operated  without  any  representative  of  its 
owner. 

It  is  insisted  in  argument  here  that  because  Forrest 
was  not  invested  with  authority  to  hire  and  to  discharge 
Doyle,  that,  therefore,  he  cannot  be  considered  a  vice- 
principal  as  to  Doyle.  It  is  to  be  observed  that  in  none 
of  the  cases  cited  was  an  employe  held  a  vice-principal 
as  to  his  co-employes  because  of  the  fact  that  he  had  au- 
thority to  hire  or  discharge  such  employes.  All  the 
cases  cited  make  the  employe  a  vice-principal  because  of 
his  power  of  direction  and  control  over  his  co-employes. 
If  an  employe  be  vested  with  authority  to  hire  and  dis- 
charge, that  is  evidence  which  tends  pretty  strongly  to 
show  that  as  to  such  employe  he  is  a  vice-principal,  but 
we  do  not  think  it  would  be  conclusive  evidence  that  such 
relation  existed;  nor  does  it  follow  that  one  employe  is 
not  a  vice-principal  as  to  his  co-employes  because  he  is 
not  vested  with  authority  to  hire  and  discharge  them. 
The  most  satisfactory  evidence  that  one  is,  as  to  his  co- 
employes,  a  vice-principal,  is  that  his  co-employes  are 
40 
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under  his  supervision,  his  control,  subject  to  his  ordv»rB 
and  direction. 

But  it  is  insisted  that  the  supreme  court  of  the  United 
States  has  overruled  Chicago^  M.  &  St.  P.  R.  Co,  v.  Ross,, 
snpra^  and  that,  therefore,  that  case  should  no  longer  be 
followed.  We  have  not  been  able  to  find  any  case  in 
which  the  supreme  court  of  the  United  States  has  ex- 
pressly said  that  it  overruled,  or  intended  to  overrule, 
the  Koss  case.  In  Baltimore  &  0.  R.  Co.  r.  Bangh,  149 
U.  S.,  368,  an  engineer  and  fireman  were  running  on  a 
locomotive  not  attached  to  any  train  and  not  in  charge 
of  any  other  employe  of  the  road.  A  rule  of  the  company 
provided  that  when  an  engine  was  running  without  a 
conductor  that  the  engineer  should  be  regarded  as  con- 
ductor and  acted  accordingly.  The  fireman  was  injured 
through  the  negligence  of  the  engineer  and  sued  the  com- 
pany for  damages;  but  the  court  held,  distinguishing 
the  Ross  case,  that  the  engineer  and  fireman  were  fellow- 
servants;  that  the  engineer  was  not  as  to  his  fireman  a 
vice-principal.  It  seems  to  us  that  the  decisions  in  the 
Ross  case  and  the  Baugh  case  cannot  be  reconciled. 

In  Northern  P.  R.  Co.  v.  Peterson,  51  Fed.  Rep.,  182,  16 
Sup.  Ct.  Rep.,  843,  Peterson  was  a  section  hand  in  the 
employ  of  the  railroad  company  and  was  at  a  station 
called  Old  Superior,  on  the  railroad.  Work  became 
scarce  and  he  applied  to  the  roadmaster  for  employment. 
The  latter  gave  him  a  pass  to  a  station  on  the  road  named 
Poplar  in  order  that  he  might  go  there  and  obtain  work 
on  the  road.  At  that  station  was  a  number  of  men  un- 
der a  foreman  named  Holverson.  These  men  were  called 
an  "extra  gang,"  and  their  duty  was  to  go  over  some  two 
or  three  sections  of  the  road  and  assist  the  regular  sec- 
tion gang  in  keeping  the  track  in  repair.  Holverson 
employed  Peterson  in  his  "extra  gang."  All  the  men 
under  Holverson  were  hired  by  him,  were  subject  to  his 
orders,  and  he  had  authority  to  discharge  them.  While 
Peterson  was  at  work  on  the  track  with  other  section 
men,  all  under  the  control  and  direction  of  Holverson^ 
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he  was  injured,  as  he  alleged,  through  Holverson's  negli- 
gence. He  sued  the  railroad  company  for  damages;  it 
defended  on  the  ground  that  Holverson  and  Peterson 
were  fellow-servants.  But  the  court  of  appeals  held  that 
Holverson  as  to  Peterson  was  a  vice-principal.  The  su- 
preme court  of  the  United  States  reversed  this  judgment 
and  held  that  Holverson  and  Peterson  were  fellow-serv- 
ants. Mr.  Chief  Justice  Fuller  and  Justices  Field  and 
Harlan  dissented,  and  it  is  to  be  regretted  that  they  did 
not  file  dissenting  opinions.  The  court  based  its  decision 
upon  the  ground  that  Holverson  was  not  a  "chief  of  a 
separate  and  distinct  department  or  branch  of  the  busi- 
ness of  the  railroad  company.  This  decision  in  effect 
not  only  overrules  the  Eoss  case  but  practically  destroys 
the  doctrine  of  vice-principal  in  railroad  cases.  The  log- 
ical effect  of  this  decision  is  that  all  section  men,  track 
repairers,  section  bosses,  bridge  repairers  and  their 
bosses,  construction  trains,  work  trains,  and  their  con- 
ductors and  foremen,  are  fellow-servants;  and  the  road- 
master,  and  he  only,  as  to  them  is  a  vice-principal,  be- 
cause he  is  the  "chief  in  charge  of  that  branch  or 
department  of  the  railroad  company's  business,"  namely, 
the  care  and  repair  of  the  track.  We  do  not  assume  to 
criticise  this  opinion  but  we  are  at  liberty  to  point  out 
the  result  which  must  flow  from  it  if  it  shall  stand. 
The  opinion  attempts  a  classification  for  the  operation 
of  a  railroad  that  no  general  manager  would  counte- 
nance for  a  moment  The  managers  of  railroad  corpo- 
rations have  not  made  the  trackmen  and  the  section 
men,  the  foremen  of  gravel  and  construction  trains  and 
the  crews  thereof,  fellow-servants.  They  have  divided 
their  roads  into  sections,  and  on  each  section  they  have 
placed  a  number  of  men  to  repair  and  care  for  the  track, 
and  over  these  men  they  have  placed  a  superintendent, 
a  boss,  or  foreman,  with  authority  to  hire  and  to  dis- 
charge these  men,  with  supervision  and  control  over 
them.  This  boss  is  not  required  to  labor  and  is  paid  a 
higher  wage  than  a  common  laborer;  and  to  the  road- 
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master,  and  to  him  alone,  is  this  boss  responsible.  They 
have  placed  upon  their  roads  certain  construction  and 
gravel  trains.  On  these  trains  there  is  a  conductor,  an 
engineer,  a  fireman,  a  brakeman,  and  with  these  trains 
go  a  number  of  laborers,  each  gang  under  immediate 
charge  of  one  or  more  bosses,  and  all  these  men,  includ- 
ing the  train  crew,  the  bosses,  and  the  common  laborers, 
are  placed  in  charge  of  a  foreman  who  superintends, 
manages,  controls,  and  directs  when,  how,  and  where  the 
work  shall  be  done,  and  this  foreman  is  not  made  by  the 
rules  of  the  railroad  company  a  fellow-servant  with  the 
men  under  his  direction,  but  he  is  responsible  for  his  con- 
duct to  the  roadmaster. 

We  repeat  that  we  have  not  examined  these  opinions 
of  the  supreme  court  of  the  United  States  for  the  pur- 
pose of  criticism.  For  our  part  we  are  satisfied  to  follow 
the  Ross  case.  The  decisions  of  our  own  court  in  the 
16, 19,  22,  and  27  Neb.  are  all  based  upon  the  principles 
which  control  the  Ross  case,  and  whether  it  be  consid- 
ered as  distinguished  or  overruled  by  the  tribunal  which 
rendered  it,  we  still  think  it  is  law;  and  we  are  not  pre- 
pared to  adopt  the  doctrine  that  an  employe,  to  become  a 
vice-principal  as  to  his  co-employe,  must  be  the  "chief  of 
a  separate  and  distinct  department  or  branch  of  the 
business  of  his  employer."  The  court  did  not  err  in 
refusing  to  instruct  the  jury  that  Forrest  and  Doyle  were 
fellow-servants. 

3.  Another  argument  is  that  the  finding  of  the  jury 
that  Doyle's  injury  was  not  the  result  of  his  own  contrib- 
utory negligence  is  not  sustained  by  sufficient  evidence. 
The  evidence  shows  that  this  gravel  train  consisted  of 
an  engine  and  tender  next  to  which  was  a  tool  car. 
These  were  equipped  with  an  air  brake.  Following  the 
tool  car  were  twelve  flat  cars  and  an  ordinary  caboose, 
connected  together  by  means  of  links  and  pins,  the  space, 
or  slack,  between  any  two  cars  being  about  two  feet 
The  train  was  standing  upon  the  track.  Forrest,  the  fore- 
man in  charge,  was  standing  on  the  ground  north  of  the 
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train  and  north  of  a  ditch  on  the  north  side  of  the  track. 
The  men  had  finished  shoveling  the  dirt  from  the  car 
next  to  the  caboose,  to  the  ground.  Forrest  then  said  to 
Doyle:  "Come  down  and  shovel  this  earth  between  the 
rails."  Doyle  prepared  to  obey  the  order  by  stepping 
from  the  flat  car  to  the  platform  of  the  caboose;  at  that 
moment  Doyle  heard  Forrest  call  to  the  engineer  to  pull 
up  a  car  length.  The  bell  rung,  the  whistle  sounded, 
the  train  moved,  Doyle  standing  on  the  platform  either 
intending  to  alight  from  the  car  while  in  motion  or  to 
alight  after  it  stopped.  The  train  moved  at  a  rate  of 
speed  not  to  exceed  a  mile  and  a  half  an  hour.  Without 
warning  to  Doyle,  Forrest  gave  a  signal  to  the  engineer 
for  an  instantaneous  stop  of  the  engine.  The  order  was 
obeyed.  The  engine  stopped  instantaneously.  The  ca- 
boose on  which  Doyle  was  standing  struck  against  the 
car  in  front  of  it  and  Doyle  was  thrown  against  the 
brake  and  injured.  The  jury,  by  its  verdict,  has  said 
that  Doyle  was  not  guilty  of  contributory  negligence  in 
standing  upon  the  platform  of  the  caboose  as  he  did 
while  the  train  was  moving,  and  we  think  the  evidence 
sustains  that  finding.  It  may  have  been  evidence  of 
negligence  for  Doyle  to  stand  there.  When  the  engine 
stopped  Doyle  may  have  heard  the  clashing  together  of 
the  cars  in  time  to  have  braced  himself  to  prevent  a  fall. 
He  may  have  taken  such  precaution  to  brace  himself  as 
he  thought  necessary  to  his  protection.  Under  the  cir- 
cumstances we  do  not  think  his  not  going  into  the  ca- 
boose and  taking  a  seat  was  conclusive  evidence  of  negli- 
gence on  his  part.  But  whether  Doyle's  conduct,  under 
the  circumstances,  was  negligence  upon  his  part  was  for 
the  jury,  and  we  cannot  say  that  they  reached  a  wrong 
conclusion  in  finding  that  he  was  in  the  exercise  of  ordi- 
nary care.  In  Jeffrey  v.  Keokuk  d  D.  R.  Co.,  9  K.  W.  Kep. 
[la.],  884,  Jeffrey  was  employed  as  a  shoveler  upon  a 
construction  train.  This  train  was  equipped  very  much 
like  the  one  in  the  case  at  bar.  It  had  an  engine,  a  num- 
ber of  flat  cars,  and  a  caboose.     In  the  caboose  the  men 
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kept  their  dinner  pails  and  coats.  It  was  the  custom  of 
the  men,  when  the  work  was  finished  and  the  train 
started  in  to  the  station,  while  the  train  was  in  motion, 
to  put  their  tools  into  a  tool  box  on  a  car  on  the  train 
and  to  get  their  coats  and  dinner  pails  and  be  ready  to 
leave  the  train  immediately  on  its  reaching  the  station. 
The  construction  train  started  to  the  station.  The  con- 
ductor was  on  the  platform  of  the  caboose  and  Jeffrey 
on  the  rear  of  the  flat  car  in  front  thereof.  As  the  train 
neared  the  station  Jeffrey,  having  deposited  his  tools  in 
the  tool  box,  started  back  to  the  caboose  to  get  his  coat, 
and  as  he  reached  the  rear  end  of  the  car  next  the  ca- 
boose, and  while  standing  there,  he  saw  the  conductor 
pull  the  pin  which  coupled  the  caboose  to  the  train  and 
give  the  engineer  a  signal.  The  train  started  forward 
with  an  accelerated  speed.  Jeffrey  was  thrown  from 
the  end  of  the  car  where  he  was  standing,  to  the  track, 
and  run  over  by  the  caboose.  The  jury  found  that  Jef- 
frey was  in  the  exercise  of  ordinary  care  when  he  was 
injured  and  the  supreme  court  of  Iowa,  reviewing  the 
evidence,  held  that  Jeffrey  had  the  right  to  assume  that 
the  speed  of  the  train  would  continue  the  same  after- 
wards as  before  the  caboose  was  uncoupled,  and  that  he 
was  not  bound  to  suppose  because  he  had  seen  the  signal 
given  to  the  engineer  and  seen  the  caboose  uncoupled, 
that  the  car  on  which  he  was  standing  would  be  pulled 
forward  with  an  "unusual  jerk."  In  that  case  five  sec- 
onds only  intervened  between  the  time  when  Jeffrey  saw 
the  signal  and  the  occurrence  of  the  jerk  which  threw 
him  from  the  car  on  which  he  was  standing. 

4.  But  is  there  any  evidence  here  to  show  that  Doyle's 
injury  resulted  from  the  negligence  of  this  railway  com- 
pany, or  any  one  connected  with  it?  Doyle  knew  that 
the  train  was  in  motion.  He  knew  that  it  was  being 
moved  up  about  a  car^s  length  so  that  he  and  others 
might  get  off  and  shovel  the  earth  between  the  rails,  and 
he  was  charged  with  notice  that  when  the  car  on  which 
he  stood  had  moved  up  about  a  car's  length  that  it  would 
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Stop.  The  evidence  that  Forrest  called  out  to  the  en- 
gineer to  pull  up  a  car's  length  does  not  justify  a  con- 
clusion of  negligence.  The  fact  that  the  train  moved  at 
a  mile  and  a  half  an  hour  does  not  justify  a  conclusion  of 
negligence.  The  fact  that  the  train  stopi>ed  instantane- 
ously does  not  justify  a  conclusion  of  negligence.  Had 
Doyle  and  his  co-laborers  been  at  work  shoveling  earth 
from  this  train'  and  Forrest  had  given  a  signal  to  start 
it  without  any  warning  thereof  that  would  have  been 
evidence  of  negligence.  Had  the  train  been  in  motion 
and  these  men  shoveling  the  earth  from  the  train  and 
Forrest  had  given  a  signal  to  stop  the  train  without  any 
warning,  that  would  have  been  evidence  of  negligence; 
but  these  are  not  the  facts  in  this  case.  The  work  had 
been  done.  The  order  had  been  openly  and  notoriously 
given  and  heard  by  Doyle  for  the  train  to  pull  up  about 
a  car's  length.  The  whistle  had  been  sounded  and  tlie 
bell  rung  and  Doyle  knew  not  only  that  the  train  was 
moving  but  he  knew  that  it  was  to  move  about  a  car's 
length,  and  when  it  had  gone  about  that  distance  he 
knew  that  it  was  to  stop.  The  negligence  charged  to  the 
railway  company  here  is  not  the  starting  of  this  train; 
not  the  speed  at  which  it  was  moving,  but  its  being 
stopped  instantaneously  without  warning  to  Doyle.  He 
knew  when  he  first  reached  the  platform  of  the  car,  and 
while  he  was  standing  there  he  knew  that  the  train  was 
being  pulled  up  to  a  particular  place  and  was  likely  to 
stop  the  moment  it  reached  it.  It  i^  not  for  us  to  say 
whether  Doyle  was  guilty  of  contributory  negligence  in 
standing  on  the  platform  as  he  did  while  the  train  was 
in  motion.  It  is  not  for  us  to  say  that  he  was  guilty  of 
negligence  in  not  watching  and  bracing  himself  and  pre- 
paring for  the  stopping  of  the  train.  All  that  was  for 
the  jury  and  they  have  said  that  he  was  not  guilty  of 
contributory  negligence  under  the  circumstances,  and  we 
have  no  disposition  to  interfere  with  that.  But  the  fact 
remains  that  if  he  was  injured  such  injury  was  not  the 
result  of  any  negligent  act  or  omission  of  this  railway 
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company  or  any  of  its  servants.  Doyle's  theory  is  that 
the  train  was  moving  very  rapidly  and  that  it  was 
stopped  instantaneously  without  notice  to  him,  which 
threw  him  against  the  brake  and  hurt  him.  With  all 
due  respect  to  the  jury,  one  of  two  things  is  not  true. 
Either  that  train  was  not  moving  rapidly  or  it  was  not 
stopped  instantaneously.  A  heavy  locomotive  engine,  if 
moving  rapidly,  cannot  be  stopped  instantaneously  by 
an  air  break  or  any  other  appliance  known.  If  it  was 
not  stopped  instantaneously  then  there  was  no  violent 
jamming  of  the  caboose  against  the  car  in  front  of  it,  and 
to  sanction  the  verdict  of  the  jury  finding  both  ways  on 
that  proposition  is  to  judicially  determine  that  the  laws 
of  nature  which  control  the  universe  have  no  application 
in  Nebraska.  The  judgment  of  the  district  court  is  re- 
versed. 

Beversed  and  remanded. 


Charles  O.  Lobeck  v.  Elbert  T.  Duke. 

Filed  February  3, 1897.    No.  7020. 

L  Guaranty:  Sale  of  Stock  in  Corporation:  Terms:  CoNSTRrcnow. 
L.  sold  stock  in  a  corporation  to  D.,  guarantying  that  it  could  be 
sold  for  $8,000  within  one  year,  D.  agreeing  not  to  sell  within  a 
year  without  L.'s  consent  for  less  than  $3,000,  and  that  in  case  of 
sale  without  such  consent  D.  should  lose  the  difference  between 
$3,000  and  the  amotint  of  the  sale,  D.  agreeing  to  use  due  diligence 
in  procuring  a  larger  price.  The  stock  was  not  sold  within  a  year 
and  was  thereafter  sold  for  much  less  than  $3,000.  Held,  (1)  There 
having  been  evidence  tending  to  show  exchanges  of  property  for 
other  stock  in  the  same  corporation  during  the  year,  it  was  proper 
to  instruct  the  Jury  that  the  agreement  contemplated  a  sale  for 
money,  and  that  D.  was  not  required  to  make  any  efforts  to  ex- 
change it  for  other  property;  (2)  whether  or  not  D.  had  been  neg- 
ligent in  failing  to  make  a  sale  within  the  year  was  a  question  of 
fact,  and  it  was,  therefore,  not  erroneous  to  refuse  to  instruct  the 
jury  that  a  failure  to  make  certain  specified  efforts  constituted 
negligence;  (3)  that  D.  was  not  required  by  the  terms  of  the  con- 
tract to  submit  to  L.  for  acceptance  or  rejection  all  offers  received 
by  D.  during  the  year. 
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a.  Action  on  Guaranty:  Recovery  by  Plaintiff.  Evidence  held  to 
sustain  the  verdict,  and  instructions  not  to  be  conflicting  or  preju* 
didal  to  defendant. 

Error  from  the  district  court  of  Douglas  county* 
Tried  below  before  Hopewell,  J.    Affirmed. 

Janies  W.  Carr,  for  plaintiff  in  error. 

E.  Wakeley  and  A.  C.  Wakeleyy  contra. 

Irvine,  C. 

On  the  5th  of  May,  1891,  Lobeck,  in  exchange  for  a 
stock  of  hardware,  transferred  to  Duke,  as  part  of  the 
consideration,  stock  in  a  corporation  known  as  the 
Omaha  Hardware  Company,  of  the  par  value  of  |5,000. 
At  the  same  time  Lobeck  executed  to  Duke  the  follow- 
ing instrument: 

"For  value  received,  I  hereby  guarantee  that  the  shares 
of  stock  this  day  assigned  to  Elbert  T.  Duke,  known  and 
designated  as  numbers  78,  79,  80,  81,  and  82  (ten  share* 
each),  inclusive,  of  the  Omaha  Hardware  Company,  can 
be  sold  at  and  for  the  sum  of  $3,000  within  one  year  from 
the  date  hereof.  The  said  E.  T.  Duke  binding  himself 
not  to  sell  the  same  within  said  year  without  my  consent,. 
in  writing,  for  less  than  $3,000,  and  in  the  event  of  such 
sale  without  such  written  consent  he  shall  lose  the  dif- 
ference between  the  amount  of  such  sale  and  the  said 
93,000,  and  in  the  event  of  a  failure  to  sell  the  same  for 
at  least  |3,000  by  the  end  of  said  year,  I  hereby  agree  to 
make  good  any  difference  arising  from  the  sale  thereof^ 
the  said  Duke  hereby  agreeing  to  use  due  diligence  in 
procuring  a  larger  price  for  the  same. 

"Omaha,  May  5, 1891.  0.  O.  Lobeck. 

"Witness: 

«Jas.  W.  Carr." 

Duke  not  having  sold  the  stock  within  a  year,  pro- 
ceeded, after  the  expiration  of  that  time,  to  offer  it  at 
public  auction,  and  thereby  sold  it  for  $750.     He  then 
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brought  this  action  against  Lobeck  on  the  written  guar- 
anty for  the  difference  between  f3,000  and  the  amount 
realized  on  the  sale  of  the  stock.  It  is  claimed  that  the 
sale  was  not  bona  /?d€,  but  under  the  instruction  as  to  the 
measure  of  damages  and  the  finding  of  the  jury  this  issue 
becomes  immaterial.  Duke  had  judgment  and  Lobeck 
prosecutes  error. 

At  the  request  of  the  plaintiff  the  court  instructed  the 
jury  that  "the  agreement  between  the  parties  had  refer- 
ence to  a  sale  of  the  stock  for  money,  and  Mr.  Duke  was 
not  required  to  use  due  diligence  or  make  any  efforts 
to  exchange  the  stock  for  property,  and  he  would  have 
no  right  to  make  any  trade  of  that  character  without 
making  some  new  arrangement  with  Lobeck."  It  is 
claimed  that  this  instruction  is  erroneous,  as  conflicting 
with  other  instructions  given,  whereby  the  case  was  sub- 
mitted to  the  jury  on  the  theory  that  the  plaintiff,  in 
order  to  recover,  was  bound  to  prove  that  he  had  used  due 
diligence  within  the  year  to  effect  a  sale.  For  the  pur- 
pose of  ascertaining  the  value  of  the  stock  and  the  prac- 
ticability of  making  a  sale  during  the  year,  considerable 
testimony  had  been  introduced  as  to  actual  transactions 
between  other  parties,  and  there  was  evidence  tending 
to  show  that  some  stock  had  been  transferred  within  the 
jear  at  an  agreed  valuation  sufficient  to  meet  the  terms 
of  this  guaranty,  but  that  such  transactions  were  in  the 
way  of  exchanges  for  real  estate  'and  other  property,  and 
were  not  cash  sales.  It  is  a  well  known  fact  that  in  ex- 
changing one  species  of  property  for  another  the  partie.5 
to  the  exchange  are  not  unlikely  to  place  a  valuation 
upon  their  respective  holdings  beyond  their  cash  value, 
and  beyond  what  the  parties  themselves  consider  to  be 
their  value.  We  think,  therefore,  this  instruction,  in 
view  of  the  evidence,  was  a  proper  caution  to  the  jury, 
and  in  nowise  conflicted  with  the  other  instructions  re- 
quiring due  diligence  to  procure  an  actual  sale. 

The  court  also,  at  plaintiff's  request,  instructed  that 
-^^due  diligence  in  trying  to  dispose  of  the  stock  did  not 
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require  Duke  to  make  efforts  for  that  purpose  beyond 
such  as  in  the  judgment  of  reasonable  men  of  experience 
in  such  matters  would  have  been  adopted  to  that  end." 
It  is  claimed  that  this  instruction  contradicts  and  ren- 
ders nugatory  an  instruction  given  at  the  request  of  the 
defendant,  to  the  effect  that  due  diligence  means  that  the 
plaintiff  must  be  active  in  his  endeavors  to  dispose  of  the 
stock,  and  must  use  all  means  at  his  command  and  which 
a  reasonably  prudent  business  man  would  use.  We  are 
unable  to  perceive  the  conflict  The  two  instructions  to- 
gether amount  to  this:  that  the  plaintiff  must  be  active 
in  his  endeavors  and  must  use  all  means  which  a  reason- 
ably prudent  business  man  would  use,  but  is  not  required 
to  make  any  effort  which  would  not  be  made  by  a  reasona- 
ble man  of  experience  in  such  matters.  If  the  court  in  the 
instruction  complained  of  had  said  "reasonably  prudent 
business  man,"  instead  of  "reasonable  man  of  experience 
in  such  matters,"  the  instructions  would  be  alike  in  their 
effect,  one  being  positive  and  the  other  negative.  The  only 
qualification  peculiar  to  the  instruction  complained  of 
is  its  requiring  such  efforts  to  be  made  as  would  be  made 
by  a  person  experienced  in  such  matters.  This  rather 
added  strictness  to  the  rule  laid  down,  and  thereby  oper- 
ated more  favorably  to  the  defendant  than  the  instruction 
requested  by  him  standing  alone. 

The  court  refused  an  instruction  requested  by  the  de- 
fendant to  the  effect  that  if  the  plaintiff  failed  to  list  his 
stock  in  the  hands  of  those  agencies  which  made  it  a 
business  to  deal  for  others  in  such  matters,  or  to  properly 
advertise  the  same  in  the  usual  mediums  therefor,  such 
failure  would  be  negligence  on  his  part.  This  instruction 
was  properly  refused.  The  court  had  correctly  defined 
the  rule  of  diligence  and  what  that  rule  required,  and 
whether  or  not  the  plaintiff  had  satisfied  it  were  questions 
of  fact  under  the  circumstances  of  this  particular  case. 
They  were  not  questions  of  law.  Therefore  the  court 
properly  refused  to  enter  upon  the  domain  of  the  jury. 

The  court  also  refused  to  instruct  that  it  was  the  plaint- 
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iflf's  duty  to  submit  any  offers  he  might  receive  to  the 
defendant  for  his  approval.  It  is  somewhat  doubtful 
whether  the  evidence  would  permit  a  finding  that  any 
bona  fide  offer  was  made  to  the  plaintiff  during  the  year. 
But,  however  that  may  be,  we  do  not  think  the  contract 
placed  any  such  burden  on  the  plaintiff.  It  provided 
that  if  he  sold  at  less  than  $3,000  during  the  year  without 
defendant's  consent  he  must  bear  the  loss;  but  it  did  not 
require  him  to  make  any  sale  for  less,  nor  did  it  give  to 
the  defendant  any  option  to  require  any  particular  sale 
to  be  made.  The  stock  was  the  plaintiff's,  for  sale  ac- 
cording to  his  own  judgment,  with  the  sole  restriction 
that  the  guaranty  could  not  be  enforced  in  case  a  sale 
was  made  without  Lobeck's  consent  at  less  than  $3,000 
during  the  year. 

Finally,  it  is  claimed  that  the  evidence  does  not  sustain 
the  verdict.  It  would  be  useless  to  review  the  evidence* 
We  are  satisfied  that  it  was  sufficient. 

Affirmed. 


John  Steen,  appellee,  v.  Thomas  Stretch  bt  al., 
appellants. 

Filed  February  3, 1897.    No.  7043. 

i.  Usury.  A  was  indebted  to  B  in  a  certain  sum  and  to  C  in  a  further 
sum.  The  contract  with  C  was  usurious.  A  obtained  a  larger 
loan  from  B  and  from  its  proceeds  discharged  both  debts.  C  acted 
as  the  agent  of  B  in  examining  the  title  and  drawing  the  instru- 
ments, and  in  paying  the  money;  but  C*s  debt  was  entirely  sepa- 
rate from  B's,  and  B  was  not  aware  that  the  additional  money  bor- 
rowed from  him  was  to  be  used  in  satisfying  C's  usurious  loan. 
Held,  That  the  last  transaction  was  not  tainted  by  the  usury  in- 
herent in  the  debt  to  C. 

2. :    Bank  Discount.    Under  our  statute  any  rate  of  interest 

agreed  upon  not  exceeding  ten  per  cent  per  annum  is  valid,  and 
interest,  if  the  parties  so  agree,  may  be  taken  yearly  or  for  any- 
shorter  period,  or  in  advance.  Held,  That  under  this  statute  it  is 
not  usurious  to  compute  the  interest  according  to  the  process 
known  as  "bank  discount;"  that  is,  to  deduct  interest  at  the  rate 
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of  ten  per  cent,  if  that  rate  be  agreed  upon,  calculated  on  the  face 
of  the  note  or  other  evidence  of  indebtedness,  and  to  pay  the  bor- 
rower the  difference. 

Uortgages:  Consideration.  A  mortgage  given  to  secure  the  guar- 
antor of  the  mortgagor's  note  is  not  void  for  want  of  consideration, 
although  given  after  the  debt  accrued  without  new  consideration, 
and  given  before  the  surety  paid  the  debt. 


4. :  :  CoNSTRircTrvE  Notice.    A  mortgage  was  executed  to 

A  for  the  purpose  of  indemnifying  him  against  loss  on  a  note  of 
the  mortgagor,  the  payment  of  which  he  had  guarantied.  The 
mortgage  on  its  face  was  conditioned  absolutely  to  pay  the  note 
referred  to,  and  did  not  disclose  the  relation  of  the  parties  as  prin- 
cipal and  surety.  Held,  That  a  subsequent  incumbrancer  was 
charged  with  notice  by  the  record  of  A's  mortgage,  and  was  not 
entitled  to  priority  because  it  did  not  truly  state  its  conditions. 

Appeal  from  the  district  court  of  Saunders  county. 
Heard  below  before  Wibeieler,  J.    Reversed  in  part. 

M.  B.  ReesCj  for  appellant  Sanford. 

Simpson  &  Somborgery  for  appellants  May  and  Stretch. 

E.  F.  Gray  and  D.  B.  Carey y  for  appellee  Steen. 

0.  0.  Tarpenning  and  Chuttery  &  Silvery  for  other  ap- 
pellees. 

Irvine,  C. 

Steen  instituted  this  action  for  the  purpose  of  foreclos- 
ing a  mortgage  executed  by  Thomas  Stretch  and  wife 
on  land  in  Saunders  county.  A  number  of  persons  were 
made  defendants  and  a  decree  was  rendered  establishing 
the  several  amounts  and  relative  priority  of  the  various 
liens  and  awarding  foreclosure.  There  is  no  controversy 
as  to  some  of  these  liens  and  it  is  unnecessary,  therefore, 
to  state  their  nature  or  the  facts  relating  thereto.  Of 
the  contested  liens  priority  was  awarded  that  of  Whit- 
field Sanford.  He  claimed  under  a  mortgage  to  secure 
a  note  of  |3,800  executed  by  Stretch.  Stretch  urged  in 
defense  that  the  transaction  was  usurious.  The  court 
so  found  and  awarded  Sanford  merely  the  amount  by 
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him  advanced,  without  interest.  From  this  part  of  the 
decree  Sanford  appeals.  The  next  lien  was  awarded  the 
plaintiff  Steen,  on  the  mortgage  first  referred  to.  The 
following  was  awarded  James  C.  May  on  a  later  mort- 
gage. Stretch  defended  against  Steen's  mortgage  on  the 
ground  that  it  was  without  consideration.  Stretch  ap- 
peals from  that  part  of  the  decree  awarding  Steen  a  lien. 
May  also  appeals  from  this  part  of  the  decree,  claiming 
that  the  court  erred  in  giving  the  Steen  mortgage  priority 
over  his.  We  shall  treat  these  three  appeals  in  their 
order. 

There  is  no  substantial  conflict  in  the  evidence.  The 
facts  surrounding  the  Sanford  claim  are,  in  brief,  aa  fol- 
lows: Sanford  held  two  notes  of  Stretch,  one  for  |1,500, 
the  other  for  ?1,100.  Both  notes  bore  interest  at  the  rate 
of  ten  per  cent  per  annum.  The  interest  on  the  |1,100 
note  was  made  payable  in  advance  and  was  represented 
by  coupons.  Stretch  was  also  indebted  to  C.  W.  Sanford, 
the  son  of  Whitfield  Sanford,  on  two  notes,  one  for  $313 
the  other  for  |418.  Both  of  these  notes  were  usurious. 
C.  W.  Sanford  in  many  matters  acted  as  agent  for  Whit- 
field Sanford,  his  father,  but  the  evidence  is  uncontra- 
dicted that  with  regard  to  Stretch  their  transactions 
were  entirely  separate,  although  a  portion  of  Stretch-s 
business  with  Whitfield  Sanford  was  transacted  through 
C.  W.  Sanford's  agency.  Stretch  applied  for  a  further 
loan.  Whitfield  Sanford  inspected  the  property,  and 
finding  it  in  his  opinion  to  afford  sufficient  security, 
agreed  to  make  a  loan  of  f  3,800  thereon,  the  two  notes 
which  he  already  held  to  be  paid  from  the  loan.  He  di- 
rected G.  W.  Sanford  to  make  the  necessary  examination 
and  draw  the  papers.  Accordingly  the  f3,800  note  and 
mortgage  were  drawn  by  C.  W.  Sanford  and  executed 
by  Stretch.  The  note  was  made  for  five  years,  bearing 
ten  per  cent  interest  per  annum.  One  year's  interest  was 
deducted  at  the  time  of  making  the  note,  and  four  coupon 
notes  were  executed  payable  in  one,  two,  three,  and  four 
years  respectively,  each  for  $380,  and  each  providing  that 
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if  not  paid  at  maturity  it  should  itself  draw  interest  at 
ten  per  cent  from  maturity.  At  that  time  there  was  due 
on  the  two  notes  already  held  by  Whitfield  Sanford, 
12,763.40.  0.  W.  Sanford  made  a  charge  against  Stretch 
of  ?6  for  making  and  examining  an  abstract  of  title  and 
drawing  the  instruments.  He  surrendered  the  two  Whit- 
field Sanford  notes  which  were  in  his  possession  for  col- 
lection and  applied  the  remainder  of  the  |3,800  by  agree- 
ment with  Stretch  upon  the  notes  held  by  O.  W.  Sanford. 
The  account  was  made  up  as  follows: 

Due  Whitfield  Sanford  on  his  two  notes |2,763  40 

One  year's  interest  thereon 380  00 

Paid  C.  W.  Sanford  for  abstract,  etc * 6  00 

Paid  C.  W.  Sanford  on  |313.00  note 352  80 

Paid  C.  W.  Sanford  on  |418.00  note 297  80 

Total  13,800  00 

There  is  evidence  tending  to  show  that  in  the  compu- 
tation of  the  sum  due  on  the  $1,100  note  interest  was  com- 
puted on  delinquent  interest,  and,  as  already  stated,  the 
coupons  attached  to  the  $3,800  note  on  their  face  pro- 
vide for  the  payment  of  interest  after  maturity.  This 
transaction  Stretch  claims,  and  the  district  court  held, 
was  usurious.  It  would  seem  at  first  that  this  claim 
would  be  best  supported  by  the  fact  that  interest  had 
been  reserved  on  delinquent  interest  already  computed 
at  the  highest  rate  permitted  by  law.  It  seems  to  be  the 
doctrine  of  this  court  that  interest  may  not  be  reserved 
upon  delinquent  interest  where  the  amount  would 
thereby  be  greater  than  simple  interest  at  the  highest 
legal  rate.  But  while  the  court  will  not  allow  such  com- 
pounding of  interest,  it  does  not  render  the  transaction 
usurious.  {Eager  v.  Blake y  16  Neb.,  12;  Matheics  v.  Too- 
good,  23  Neb.,  536,  25  Neb.,  99;  Rwhardsm  v.  Campbell,  27 
Neb.,  644,  34  Neb.,  181;  Rose  v.  Munford,  36  Neb.,  148.) 
Indeed,  we  understand  counsel  for  Stretch  to  concede 
this  point.  They  state  in  their  brief  that  they  do  not  con- 
tend, first,  that  an  agreement  to  take  ten  per  cent  annu- 
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ally  in  adyance  is  usurious;  or,  second,  an  agreement  to 
pay  interest  on  overdue  interest;  or,  third,  to  pay  the 
lender  reasonably  for  abstracting  and  drawing  papers; 
or,  fourth,  an  agreement  to  pay  interest  on  interest  after 
maturity. 

The  brief  abounds  in  mathematics  and  subtle  reason- 
ing; but  we  gatlier  that  Stretch's  contention  is  twofold: 
First,  that  C.  W.  Sanford  being  the  agent  of  Whitfield 
Sanford,  the  $3,800  note  was  in  effect  a  renewal  of  the 
two  notes  of  C.  W.  Sanford,  and  that  these  being  usu- 
rious, the  whole  transaction  was  tainted;  and,  second, 
that  while  the  statute  permits  taking  interest  in  adyance, 
such  interest  must  be  computed  on  the  amount  actually 
paid  over  to  the  borrower  and  not  by  making  a  note 
which  by  deducting  from  its  face  one  year's  interest  on 
the  face  thereof,  yields  the  borrower,  presently,  the 
amount  desired. 

As  to  the  first  argument  we  do  not  think  it  is  borne 
out  by  the  record.  While  C.  W.  Sanford,  in  many  mat- 
ters, and  to  a  certain  extent  in  this,  acted  as  the  agent 
of  his  father,  Whitfield  Sanford,  it  still  appears,  by  the 
undisputed  evidence,  that  the  two  notes  to  C.  W.  Sanford, 
which  are  conceded  to  have  been  usurious,  were  his  own 
property.  They  represented  a  debt  from  Stretch  to  him 
and  not  to  his  father.  They  were  paid  and  discharged 
out  of  the  proceeds  of  the  loan,  the  elder  Sanford  not 
even  knowing  how  the  surplus  after  discharging  his  own 
notes  was  used.  It  is  inferable  from  the  testimony  that 
no  money  was  actually  paid  to  Stretch;  that  C.  W.  San- 
ford kept  a  separate  bank  account  embracing  his  trans- 
actions with  his  father,  and  drew  checks  thereon;  that 
he  kept  a  running  account  of  transactions  between  his 
father  and  himself,  and  that  the  payment  to  him  was  by 
way  of  an  exchange  of  credits  on  this  account  The  fact 
remains,  however,  that  Stretch  obtained  the  benefit  of 
this  money;  that  Whitfield  Sanford  became  in  no  man- 
ner a  party  to  the  usurious  loans,  and  that  the  transac- 
tion was  not  essentially  different  from  what  it  would 
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bave  been  had  Whitfield  Sanford  or  a  stranger  lent 
Stretch  money,  paying  it  over  to  him  and  taking  his  note, 
and  Stretch  had,  with  that  money,  paid  outstanding 
notes  usurious  in  their  character.  Such  a  transaction 
would  not  taint  the  new  loan  with  usury. 

The  second  argument  resolves  itself  to  this:  Where 
interest  is  reserved  at  ten  per  cent,  is  it  lawful  to  com- 
pute that  interest  on  the  amount  to  be  paid  at  maturity, 
deduct  the  interest  so  computed  from  that  amount,  and 
pay  the  borrower  the  difference?  In  other  words,  does 
our  statute  forbid  what  is  known  as  "bank  discount?" 
The  statute  is  as  follows:  "Any  rate  of  interest  which 
may  be  agreed  upon,  not  exceeding  ten  dollars  per  year 
upon  one  hundred  dollars,  shall  be  valid  upon  any  loan 
or  forbearance  of  money,  goods,  or  things  in  action; 
which  rate  of  interest  so  agreed  upon,  may  be  taken 
yearly  or  for  any  shorter  period,  or  in  advance,  if  so  ex- 
pressly agreed.  (C!ompiled  Statutes,  ch.  44,  sec.  1.)  This 
statute  was  adopted  in  1879.  By  the  established  custom 
of  bankers  existing  when  the  statute  was  adopted,  and 
emphatically  impressed  on  the  mind  of  every  schoolboy 
in  his  arithmetic  under  the  title  of  "bank  discount,"  a 
loan  of  f  100  for  one  year  meant  the  making  of  a  note  pay- 
able in  one  year  without  interest,  the  deducting  of  one 
yearns  interest  at  the  rate  agreed  from  |100,  and  the  pay- 
ment of  the  difference  to  the  borrower.  The  statute  was 
passed  undoubtedly  with  a  view  to  that  custom,  and  we 
think  that  the  provision  permitting  the  taking  of  interest 
in  advance  had  reference  thereto.  The  statute,  therefore, 
did  not  invalidate  such  a  transaction  as  we  have  before 
us.  We  can  find  no  evidence,  therefore,  tending  to  sup- 
port the  plea  of  usury  in  the  Sanford  mortgage,  and  the 
decree  must  in  that  respect  be  reversed. 

AA'e  next  direct  our  attention  to  the  appeal  of  Stretch 
against  the  decree  on  behalf  of  Steen.  The  pleadings 
allege,  and  the  evidence  shows,  that  Stretch  had  exe- 
cuted a  note  to  Steen  for  $1,005,  due  in  January,  1889. 
Soon  after  the  execution  of  this  note  Steen  sold  it  to 
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Lyle  &  Collins,  guarantying  payment.     It  was  not  paid 
at  maturity,  and  thereafter  Stretch  and  wife  executed  a 
mortgage  to  Steen  to  secure  the  note,  on  Steen's  agree- 
ment, as  averred  in  his  cross-petition,  to  forbear  proceed- 
ings for  six  months,  and,  as  disclosed  by  the  evidence,  to 
forbear  "until  next  fall."     Thereafter  judgment  was  re- 
covered on  the  note  against  both  Stretch   and  Steen. 
Steen  paid  the  judgment  and  thereafter  brought  this 
action.     Stretch  contends  that  the  mortgage  so  executed 
was  without  consideration,  chiefly  on  the  ground  that 
Steen  had  no  power  to  prevent  proceedings  against  the 
maker,  and  that  his  agreement  to  extend  the  time  of  pay- 
ment "until  fall"  was  too  indefinite  for  enforcement.    We 
need  not  inquire  veiy  closely  into  these  questions.    While 
Steen  was  not  at  the  time  the  mortgage  was  executed 
the  holder  of  the  note,  he  was  obligated  for  its  payment. 
As  between  him  and  the  maker,  he  occupied  the  position 
of  a  surety.     We  have  never  heard  that  a  mortgage  exe- 
cuted for  the  indemnification  of  a  surety  was  without 
consideration;  nor  do  we  think  that  a  new  consideration 
is  necessary  to  support  a  conveyance  made  to  secure  the 
payment  of  an  existing  debt.     Questions  may  arise,  and 
have  arisen,  as  to  the  effect  of  such  conveyances,  between 
the  grantee  and  other  creditors  or  holders  of  intervening 
equities;  but  these  are  questions  which  do  not  go  to  the 
validity  of  the  transaction  as  between  the  parties.    Every 
assignment  for  the  benefit  of  creditors  is  a  conveyance 
of  this  character.     A  large  proportion  of  the  mortgages 
in  fact  executed  have  been  executed  solely  to  secure  pre- 
existing debts.     We  are  cited  in  support  of  this  appeal  to 
the  case  of  Kansas  Mfg.  Co.  v.  Oandy,  11  Neb.,  448.     In 
that  case  it  was  held  that  a  mortgage  executed  by  a  mar- 
ried woman  on  her  separate  estate  to  secure  the  pre- 
existing debt  of  her  husband,  was  without  consideration. 
While  the  language  of  the  opinion  is  somewhat  general, 
it  is  quite  clear  that  the  fact  that  the  mortgage  was  by 
a  stranger  to  the  debt  was  the  controlling  consideration, 
and  this  seems  to  have  been  the  interpretation  placed  on 
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the  case  in  Barii^^s  v.  Van  Keuren^  31  Neb.,  165.  On  the 
other  hand,  our  reports  are  so  full  of  eases  supporting 
mortgages  whose  sole  purpose  was  the  securing  of  a  pre- 
existing debt,  that  it  would  be  tedious  and  supereroga- 
tory to  cite  them. 

The  appellant  May  contends  that  even  if  the  Steen 
mortgage  be  good  as  between  the  parties,  it  should  be 
subordinated  to  his  mortgage,  which  is  later  in  time.  In 
addition  to  the  arguments  against  the  Steen  mortgage 
advanced  by  Stretch,  May  argues  that  the  consideration 
of  this  mortgage  was  not  truly  expressed,  and  that  for 
that  reason  its  record  did  not  charge  him  with  notice  of 
its  nature.  The  condition  of  the  Steen  mortgage,  as  ex- 
pressed, is  the  payment  of  the  note  for  |1,005.  The  mort- 
gage does  not  recite  that  the  note  had  been  transferred 
and  that  Steen's  obligation  was  then  that  of  a  guarantor 
only.  But  the  distinction  is  not  substantial.  The  true 
condition  was  the  indemnification  of  Steen.  The  lia- 
bility could  not  be  greater  than  that  expressed  in  the 
mortgage.  It  turned  out  to  be  the  same.  It  might  have 
been  less;  but  this  would  have  operated  in  May's  favor. 
There  was  no  misrecital  in  the  mortgage  which  made  it 
appear  as  a  less  formidable  incumbrance  than  it  really 
was,  and  May  could  not  have  been  misled  to  his  disad- 
vantage. Indeed,  he  does  not  claim  that  he  was  so  mis- 
led in  fact.  No  estoppel  in  pais  was  either  pleaded  or 
proved.  There  was  no  estoppel  by  deed  in  favor  of  May, 
and  to  hold  the  record  of  an  instrument  not  in  all  respect 
accurately  describing  the  real  contract  of  the  parties  to 
be  invalid  and  not  to  charge  subsequent  purchasers  with 
notice,  would  be  as  disastrous  in  its  consequences  as  it 
is  unfounded  in  reason.  It  would  displace  all  deeds 
-where  the  exact  consideration  is  not  recited.  It  would 
displace  every  absolute  deed  by  way  of  mortgage. 

The  decree  is  reversed  as  to  Sanford  and  the  cause 
remanded  with  instructions  to  take  an  account  of  the 
amount  due  him  on  the  basis  of  a  legal  contract,  not  al- 
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lowing,  however,  interest  on  delinquent  interest  install* 
ments.    In  other  respects  the  decree  is  affirmed. 


Judgment  accokdinqly. 
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Omaha  Fire  Insurance  Company  v.  Peter  P. 
Thompson  et  al. 

Filed  Febbuabt  8, 1897.    No.  8137. 

1.  Equity:  Tbial  of  Issue  of  Fact:  Jubt.  The  power  of  a  court  of 
equity  to  obtain  the  verdict  of  a  Jury  on  any  issue  or  issues  is  pre- 
served by  the  Code,  and  in  actions  equitable  in  their  nature  tlie 
trial  court  may,  in  its  discretion,  impanel  a  Jury  and  submit  to  its 
determination  such  issues  of  fact  as  it  deems  expedient 

2. : :  Vebdict:  Judgment.    When  such  a  course  is  taken 

the  verdict  is  at  most  a  determination  of  the  issues  of  fact  sub- 
mitted. The  Judgment  need  not  strictly  conform  thereto,  but  the 
court  may,  on  determining  the  other  issues,  enter  such  Judgment 
as  the  whole  case  demands. 

8.  Insurance:  Mechanic's  Lien.  The  filing  of  a  claim  for  a  mechanic's 
lien  does  not  in  itself  establish  such  lien,  even  prima  facie.  It  li 
merely  the  performance  of  a  condition  essential  to  consummate  the 
lien. 

4. : :  Evidence.  Therefore,  in  an  action  on  a  policy  of  In- 
surance, one  of  the  defenses  being  that  the  insured  had  permitted 
the  property  to  become  incumbered,  contrary  to  a  provision  in  the 
policy,  it  was  not  error  to  exclude  from  evidence  the  record  of  a 
claim  for  a  mechanic's  lien,  no  facts  being  offered  to  establish  the 
substantive  facts  creating  such  lien. 

S. :  Chattel  Mobtgaqes.    A  policy  of  insurance  contained  the 

following:  "It  is  agreed  that  if  any  false  statements  are  made  in 
said  application  this  policy  shall  be  void;  ^  ^  *  or  if  the  prop- 
erty be  sold  or  transferred  or  incumbered,  or  upon  the  commence- 
ment of  foreclosure  proceedings;  or  In  case  any  change  shall  take 
place  in  the  title,  possession,  or  interest  of  the  assured  in  the  above 
mentioned  property;  or  if  the  assured  shall  not  be  the  sole  and 
unconditional  owner  in  fee  of  said  property;  *  ^  •  then  in 
each  and  every  one  of  the  above  cases  this  policy  shall  be  null  and 
void."  It  did  not  appear  that  any  application  had  been  made  or 
required,  or  that  any  representations  had  been  made  with  regard 
to  the  title.    Held,  That  the  existence  of  a  chattel  mortgage  on  a 
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part  of  the  property  at  the  time  the  policy  was  written  did  not, 
under  the  clause  quoted,  ayoid  the  policy. 

6.  Chattel  Mortgages.    A  chattel  mortgage  in  this  state  creates  merely 

*  a  lien,  and  does  not  pass  title  to  the  mortgagee.    Muuer  v,  Ki»g, 
40  Neb.,  892,  followed. 

7.  Insurance:  Bill  of  Sale:  Change  of  Possession.    The  voluntary 

execution  by  the  insured  of  a  bill  of  sale  of  a  portion  of  the  prop- 
erty, without  consideration,  without  delivery  to  the  vendee,  with- 
out the  vendee's  knowledge,  without  any  prior  contract,  and  with- 
out change  in  possession,  does  not  create  such  a  change  in  interest 
as  to  avoid  the  policy. 


:  AcGOBD  AND  SATISFACTION.  To  an  Ectlou  ou  a  policy  of  in- 
surance the  defendant  pleaded  that  after  the  loss  it  had  made  a 
ccttlement  with  the  Insured,  whereby  it  agreed  to  pay  a  certain 
sum  in  sixty  days,  and  that,  relying  on  such  settlement,  it  had  ac- 
cepted orders  of  the  insured  in  favor  of  third  persons  for  a  portiCHi 
oL  the  amount,  and  had  admitted  indebtedness  in  garnishment  pro- 
ceedings which  resulted  In  a  Judgment  against  it  for  another  por- 
tion, the  aggregate  amount  assumed  being  less  than  the  amount  of 
the  settlement.  It  was  not  alleged  that  these  obligations  had  been 
paid.  Held,  That  this  neither  operated  as  an  accord  and  satisfac- 
tion, nor  did  it  estop  the  plaintiff  from  rescinding  the  agreement 
on  the  ground  of  fraud. 

Burden  of  Pboof.    To  such  answer  the  plaintiff  re- 


plied denying  the  settlement  pleaded,  and  then  affirmatively  alleg- 
ing that  he  had  agreed  to  accept  the  sum  of  money  named  on  con- 
dition that  it  be  paid  in  four  days.  Held,  That  under  these 
pleadings  the  burden  was  on  the  defendant  to  establish  the  settle- 
ment as  it  alleged  it  to  be. 

10.  Damages:   Prejudice  of  Jury.    The  mere  fact  that  a  verdict  for 

12,865.30  was  |105  in  excess  of  the  amount  recoverable  is  not  suf- 
ficient to  show  that  the  Jury  was  influenced  by  passion  or  preju- 
dice. 

11.  Insurance:  Attorney's  Fee.    Under  Compiled  Statutes,  chapter  48, 

section  45,  the  court  may,  in  an  action  on  a  policy  covering  both 
real  and  personal  property,  allow  a  reasonable  attorney's  fee, 
based  on  the  amount  recovered  on  account  of  the  real  property. 

EiiROR  from  the  district  court  of  Holt  county.    Tried 
below  before  Kinkaid,  J.    Affirmed. 

W.  D.  Oldham  and  J.  M.  Easterlingy  for  plaintiff  in  error. 

H.  E.  Murphy^  M.  F.  Harringtoriy  and  R.  R.  Dickson^ 
contra. 
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Irvine,  C. 

This  action  was  begun  by  Thompson  against  the 
Omaha  Fire  Insurance  Company  to  recover  on  a  policy 
of  insurance  covering  certain  buildings  and  also  personal 
property,  it  being  alleged  that  all  of  said  property  had 
been  totally  destroyed  by  fire.  The  insurance  company 
answered  admitting  the  issuing  of  the  policy  and  alleging 
aflBrmative  matters  which  may  be  grouped  as  stating,  cfr 
attempting  to  state,  three  defenses:  First,  that,  contrary 
to  the  provisions  of  the  policy  and  while  it  was  in  force, 
the  plaintiflf  permitted  a  mechanic's  lien  to  accrue  against 
the  real  estate,  and  that  thereafter  the  plaintiflf  had 
executed  and  delivered  to  his  wife  a  bill  of  sale  of  all 
the  personal  property.  In  short,  these  are  allegations  of 
a  transfer  and  incumbrance  of  the  property  while  the 
policy  was  in  force.  Second,  that  prior  to  the  issuance  of 
the  policy  the  plaintiflf  had  executed  a  chattel  mortgage 
on  a  portion  thereof.  Third,  that  after  the  fire  the  loss 
had  been  settled  and  adjusted  between  the  parties  for 
|1,717,  which  the  defendant  agreed  to  pay  within  sixty 
days,  and  that,  relying  on  such  adjustment,  the  defendant 
had  accepted  two  orders  drawn  by  the  plaintiflf  against 
the  company  for  portions  of  the  money,  one  for  $825,  the 
other  for  ?292,  and  that  still  later,  relying  on  the  adjust- 
ment, the  defendant  having  been  summoned  in  garnish- 
ment, had  admitted  an  indebtedness  of  f  600  to  the  plaint- 
iflf and  was  adjudged  to  pay  into  court  the  sum  of  |129.80. 
This  defense,  if  it  be  one,  is,  in  short,  either  a  plea  of  an 
adjustment  or  a  plea  of  accord  and  partial  satisfaction, 
by  becoming  obligated  to  third  persons  in  reliance  on  the 
accord.  The  reply,  after  a  general  denial,  and  a  special 
denial  of  the  settlement  pleaded,  proceeded  to  aver  that 
plaintiflf  had  made  an  agreement  with  the  defendant  to 
settle  the  loss  for  $1,717,  but  upon  condition  that  said 
sum  of  money  should  be  paid  immediately  upon  the  re- 
turn of  the  adjuster  to  Omaha,  and  within  four  days 
from  the  date  of  the  agreement,  and  that  the  defendant 
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had  failed  to  pay  any  portion  thereof  within  the  time 
fixed.  Further,  that  plaintiff  had  been  induced  to  enter 
into  such  agreement  by  certain  representations,  which 
were  false.  E.  H.  Hubbard  intervened,  and  by  way  of 
crosh-petition  alleged  an  indebtedness  from  the  plaintiff 
to  himself  of  |825,  the  making  of  an  order  by  the  plaintiff 
upon  the  defendant  for  said  sum,  and  its  acceptance  by 
the  defendant.  He  prayed  for  judgment  against  the  de- 
fendant for  that  sum.  O.  O.  Snyder  &  Co.  also  inter- 
vened, alleging  an  indebtedness  of  $292  and  an  order  and 
acceptance  similar  to  that  of  Hubbard.  The  Sharpless 
Company  intervened  and  pleaded  a  judgment  against 
plaintiff,  and  a  garnishment  of  the  defendant  and  judg- 
ment in  the  garnishment  proceedings  for  |129.80.  The 
insurance  company  then  filed  an  application  whereby  it 
asked  that,  because  of  the  multiplicity  of  interests  in  dis- 
pute, the  cause  be  determined  by  the  court  in  the  exercise  . 
of  its  equity  jurisdiction.  Instead,  however,  of  proceed- 
ing in  accordance  with  this  application,  a  jury  was  im- 
paneled and  the  court  submitted  to  the  determination  of 
the  jury  the  issues  made  between  the  plaintiff  and  the 
insurance  company,  reserving  for  its  own  determination 
the  issues  presented  by  the  pleadings  of  the  intervenors. 
The  jury  trial  resulted  in  a  verdict  for  the  plaintiff  for 
f 2,8(55.30.  The  plaintiff  remitted  $105  from  the  verdict. 
The  cause  then  coming  on  for  hearing  upon  the  untried 
issues,  the  court  found  in  favor  of  the  three  intervenors, 
and  accordingly  entered  judgment  in  favor  of  Hubbard 
for  $825,  in  favor  of  Snyder  &  Co.  for  $292,  in  favor  of 
the  Sharpless  Company  for  $129,  and  in  favor  of  the 
plaintiff  for  the  remainder  of  the  verdict,  after  deducting 
the  amount  remitted.  The  insurance  company  brings  the 
<*ase  here  by  petition  in  error. 

The  first  question  raised  relates  to  the  refusal  of  the 
court  to  try  the  cause  without  the  intervention  of  a  jury. 
This  was  not  error.  Assuming  that  by  the  several  peti- 
tions of  intervention,  and  by  the  nature  of  the  answer 
of  the  insurance  company,  a  case  was  finally  presented 
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which,  under  the  old  procedure,  would  properly  be 
brought  in  equity,  still  the  trial  of  any  or  all  the  issues  to 
a  jury  was  a  matter  within  the  discretion  of  the  trial 
court  While  it  has  become  elementary,  it  seems  that  it 
is  impossible  to  too  often  remind  the  bar  that  by  virtue 
of  the  Code  the  distinctions  formerly  existing  between 
proceedings  at  law  and  in  equity  have  been  abolished. 
The  constitutional  guaranty  of  trial  by  jury  (Constitution^ 
art.  1,  sec.  6)  is  that  "The  right  of  trial  by  jury  shall  re- 
main inviolate."  That  is,  the  right  was  not  extended  by 
the  constitution;  it  was  merely  preserved.  On  the  other 
hand,  it  was  not  curtailed.  By  section  280  of  the  Code 
it  is  provided  that  "issues  of  fact  arising  in  actions  for 
the  recovery  of  money  or  of  specific  real  or  personal  prop- 
erty shall  be  tried  by  a  jury,  unless  a  jury  trial  is  waived 
or  a  reference  be  ordered  as  hereinafter  provided."  Sec- 
tion 281  provides:  "All  other  issues  of  fact  shall  be  tried 
by  the  court,  subject  to  its  power  to  order  any  issue  or 
issues  to  be  tried  by  a  jury  or  referred  as  provided  in  this 
Code."  These  sections  were  plainly  intended  to  be  pre- 
servative of  the  right  of  trial  by  jury  as  it  had  formerly 
existed,  and  are  in  effect  nothing  more  than  a  declaration 
of  the  former  law  as  to  the  mode  of  trial.  Under  the 
old  procedure  the  chancellor  might  obtain  the  verdict 
of  a  jury  by  permitting  an  action  at  law  to  be  insti- 
tuted, by  a  feigned  issue,  or  by  directing  an  issue.  (2 
Daniel  1,  Chancery  Pleading  &  Practice,  1070  et  svq.)  The 
verdict  so  reached  was  merely  for  the  information  of  the 
chancellor.  Our  Code  preserves  the  same  right  to  obtain 
verdicts  on  issues  in  proceedings  equitable  in  their  na- 
ture, but  under  the  reformed  procedure  the  method  is 
merely  by  impaneling  a  jury  in  the  original  action  and 
submitting  to  its  determination  the  issues  desired.  In 
an  equity  case  the  court  may,  but  is  not  bound  to,  so  give 
a  jury  trial.  {Roggencamp  v.  Converse^  15  Neb.,  105.)  The 
course  taken  in  this  case  was  perfectly  appropriate.  As 
the  case  was  begun,  it  was  in  its  nature  one  in  which 
under  the  constitution  either  party  had  a  right  to  demand 
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a  jury.  It  was  simply  a  proceeding  ex  contractu  to  recover 
money.  It  became  complicated  by  petitions  of  interven- 
tion by  parties  claiming  assignments  or  liens  upon  por- 
tions of  the  fund  in  dispute.  The  court  very  properly 
preserved  the  original  right  to  a  jury  trial  by  trying  the 
direct  issues  in  that  way,  and  with  equal  propriety 
avoided  complications  by  reserving  the  case,  so  far  as  it 
was  in  its  nature  equitable,  for  determination  by  the  court 
alone. 

Under  three  assignments  of  error  the  insurance  com- 
pany argues  questions  relating  to  the  defenses  based  on 
alleged  incumbrances  and  conveyances  of  the  property. 
The  insurance  company  offered  in  evidence  a  claim  or 
statement  for  a  mechanic's  lien  recorded  in  the  county 
clerk's  oflflice.  On  objection  by  the  plaintiff  this  was  ex- 
cluded. The  object  was  to  show  that  in  violation  of  a 
provision  of  the  policy  the  property  had  been  incumbered 
after  the  policy  was  issued.  The  record  offered  did  not 
establish  such  a  defense.  No  offer  was  made  to  prove 
any  of  the  substantive  facts  which  under  our  law  give  rise 
to  a  mechanic's  lien.  The  claim  of  lien  alone  is  not  evi- 
dence of  the  existence  of  the  lien,  even  as  between  the 
parties  thereto.  The  statement  does  not  establish  a  lien, 
but  the  claimant  must,  in  addition  thereto,  prove  the 
performance  of  labor  or  the  furnishing  of  material  for  the 
erection,  reparation,  or  removal  of  a  house  or  other  build- 
ing, and  other  facts  necessary  to  constitute  a  lien.  The 
introduction  of  the  statement  in  evidence  merely  proves 
the  performance  of  a  condition  essential  to  consummate 
the  lien.  It  is  an  instrument  prepared  and  filed  by  the 
claimant,  to  which  the  owner  is  not  a  party,  and  by  which 
he  is  not  bound  in  the  absence  of  the  substantive  facts 
creating  the  lien. 

The  defendant  also  offered  in  evidence  a  chattel  mort- 
gage executed  by  Thompson  on  certain  live  stock  covered 
by  the  policy.  This  was  excluded.  It  was  executed  be- 
fore the  policy  was  written.  It  was  in  force  at  that  time, 
but  we  are  unable  to  find  any  provision  of  the  policy 
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whereby  it  was  avoided  for  that  reason.  Without  quot- 
ing provisions  manifesth^  inapplicable,  we  quote  the  fol- 
lowing as  being  the  only  portions  of  the  policy  upon  which 
the  defendant  can  possibly  base  its  contention:  "It  is 
agreed  that  if  any  false  statements  are  made  in  said  ap- 
plication, this  policy  shall  be  void;  *  *  *  or  if  the 
property  be  sold  or  transferred  or  incumbered,  or  upon 
the  commencement  of  foreclosure  proceedings;  or  in  case 
any  change  shall  take  place  in  the  title,  possession,  or  in- 
terest of  the  assured  in  the  above  mentioned  property; 
or  if  the  assured  shall  not  be  the  sole  and  unconditional 
owner  in  fee  of  said  property;  ♦  ♦  ♦  then  in  each 
and  every  one  of  the  above  cases  this  policy  shall  be  null 
and  void.'^  It  is  not  averred  in  the  answer  that  in  the 
application  the  plaintiflf  misrepresented  or  concealed  the 
fact  of  the  incumbrance.  Nor  is  there  any  proof  to  that 
effect.  Indeed,  it  does  not  appear,  except  by  a  recital  in 
the  policy,  that  any  formal  application  was  made.  None 
was  introduced  in  evidence.  So  that  the  mortgage  did 
not  tend  to  prove  any  defense  under  the  first  clause 
quoted.  The  following  clause  manifestly  refers  to  a 
future  sale,  transfer,  incumbrance,  or  change  of  interest, 
and  not  to  an  incumbrance  existing  at  the  time  the  policy 
was  written.  This  appears  generally  by  the  language 
and  particularly  by  that  clause  whereby  the  commence- 
ment of  foreclosure  proceedings  avoids  the  policy.  This 
clearly  indicates  that  existing  incumbrances  were  within 
the  contemplation  of  the  parties,  and  that  the  policy  was 
not  to  be  avoided  unless  foreclosure  proceedings  should 
be  begun  upon  them.  Finally,  notwithstanding  the  mort- 
gage, the  assured  was  the  sole  and  unconditional  owner 
in  fee  of  the  property,  as  a  chattel  mortgage  does  not  pass 
title.  (Miisser  v.  King^  40  Neb.,  892;  Bedford  v.  Van  Voit, 
42  Neb.,  229;  Murray  v.  Loushmanj  47  Neb.,  256;  Randall 
V.  PersonSy  42  Neb.,  607;  Sharp  v.  Johnson^  44  Neb.,  165; 
Gamp  V.  Pollock,  45  Neb.,  771;  Strahle  v.  First  Nat,  Batik, 
47  Neb.,  319.)  The  proof  of  the  mortgage,  therefore,  did 
not  tend  to  establish  any  defense  and  was  properly  ex- 
cluded. 
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(Complaint  is  made  of  the  sixth  instruction.  It  is  too 
long  for  profitable  quotation  in  the  opinion.  It  was,  how- 
ever, to  the  effect  that  the  burden  of  proof  was  on  the 
insurance  company  to  establish  its  defense  relating  to  the 
transfer  of  the  personal  property  by  the  plaintiff  to  his 
wife,  and  that  in  order  to  establish  such  defense  it  was 
essential  to  prove  not  only  the  making  of  the  bill  of  sale 
pleaded,  but,  in  addition  thereto,  its  delivery  to  Mrs. 
Thompson,  or  her  knowledge  of  its  existence  and  acqui- 
escence therein.  It  goes  without  saying  that  a  transfer 
of  personal  property  may  be  proved  without  a  bill  of  sale, 
either  made  or  executed.  But  the  defendant,  both  by  its 
pleadings  and  proof,  relied  solely  on  the  bill  of  sale  as 
establishing  the  transfer.  It  was  not  claimed  that  there 
had  been  any  change  of  possession,  actual  or  constructive. 
There  was  evidence  tending  to  prove  that  Thompson  had 
voluntarily  executed  a  bill  of  sale  to  his  wife  and  had 
caused  it  to  be  recorded;  but  that  this  was  without  the 
knowledge  of  his  wife,  that  it  was  not  in  pursuance  of 
any  contract  made  with  her,  that  it  was  without  consid- 
eration, and  that  she  obtained  no  knowledge  thereof  until 
the  time  of  the  adjustment,  or  attempted  adjustment,  of 
tlio  ^ss.  Certainly  the  court  construed  the  law  as  favor- 
ably as  possible  to  the  insurance  company  when  it 
adopted  the  view  that  the  making  and  delivery  of  a  bill 
of  sale,  or  the  making  of  one  and  Mrs.  Thompson's  acqui- 
escence therein  without  delivery,  were  without  other  cir- 
cumstances sufficient  to  prove  a  transfer  or  change  of 
interest.  We  think  the  burden  was  upon  the  company  to 
establish  these  facts,  if  not  more.  We  are  aware  that 
the  delivery  of  an  instrument  for  record  has  sometimes 
been  held  a  constructive  delivery  to  the  vendee;  but  we 
know  of  no  provision  requiring  or  authorizing  the  record- 
ing of  an  absolute  and  unconditional  bill  of  sale  of  chat- 
tels, and  its  delivery  for  record  can  no  more  be  taken  as 
constituting  a  delivery  to  the  vendee  than  its  delivery 
to  any  third  person  for  the  purpose  of  having  a  copy  made. 

An  assignment  of  error  upon  which  considerable  stress 
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is  laid  in  the  argument  relates  to  the  modification  of  in- 
struction No.  2  given  at  the  request  of  the  plaintiff.  The 
language  complained  of  does  not  appear  in  that  instruc- 
tion, but  does  appear  in  instruction  No.  3.  It  does  not, 
however,  appear  that  this  language  was  introduced  by 
way  of  a  modification  of  the  instruction;  nor  does  it  ap- 
pear that  any  exception  was  taken  either  to  the  instruc- 
tion or  to  its  modification.  The  assignment,  therefore, 
cannot  be  considered. 

Complaint  is  made  of  the  seventh  instruction.  This 
instruction  is  very  long  and  relates  to  the  issues  tendered 
by  what  we  have  styled  the  third  defense.  Its  effect  is 
that  the  burden  of  proof  was  upon  the  insurance  company 
to  establish  the  settlement  pleaded,  the  inference  being 
that  the  burden  was  not  upon  the  plaintiff  to  establish 
the  condition  upon  which  the  settlement  was  based  as 
pleaded  in  the  reply.  Further,  the  instruction  proceeds 
to  charge  the  jury  that  if  the  settlement  was  made,  the 
plaintiff  was  not  bound  provided  it  was  procured  by  the 
false  representations  pleaded  in  the  reply,  and  because  of 
plaintiff's  reliance  on  such  representations.  It  was  ad- 
mitted that  the  representations,  if  made,  were  false.  The 
insurance  company  now  contends  that  this  instruction  is 
erroneous  in  the  first  place  for  casting  the  bui'den  upon 
the  defendant  to  establish  the  agreement,  it  being  urged 
that  the  plaintiff  in  the  reply  admits  this  fact.  We  do 
not  think  so.  The  defendant  pleaded  an  agreement  to 
settle  the  loss  at  |1,717,  to  be  paid  in  sixty  days.  The 
plaintiflP  denied  this,  and  pleaded  an  agreement  to  set- 
tle at  fl,717,  on  condition  that  it  should  be  paid  im- 
mediately upon  the  adjuster's  return  to  Omaha,  and 
within  four  days.  The  reply  in  this  respect  is,  in  sub- 
stance, similar  to  the  special  traverse  of  the  common 
law.  The  denial  of  the  contract  alleged  was  in  itself 
suflScient  to  cast  upon  the  defendant  the  burden  of  prov- 
ing it.  The  affirmative  pleading  of  a  different  con- 
tract was  merely  an  argumentative  denial,  the  induce- 
ment of  the  special  traverse  at  common  law,  and,  not 
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itself  traversable.  The  case  is  in  this  respect  similar 
to  McEroy  v.  Swayze^  34  Neb.,  315,  where  under  a  similar 
state  of  the  issues  it  was  held  that  the  burden  was  upon 
the  party  claiming  under  the  contract  to  prove  it  as  he 
alleged  it  to  be.  It  is  further  contended  that  the  instruc- 
tion under  consideration  was  erroneous  because  it  disre- 
garded facts  operating  as  an  estoppel  against  the  plaint- 
iff. On  this  point  the  theory  of  the  insurance  company 
is  that  the  insurance  company,  having  accepted  the  orders 
in  favor  of  Hubbard  and  Snyder,  and  having  answered 
as  garnishee  in  the  Sharpless  case,  admitting  an  indebted- 
ness to  the  plaintiflf,  and  all  in  reliance  on  the  settlement, 
the  plaintiff  was  thereby  estopped  to  rescind  the  same. 
But  in  these  facts  we  see  none  of  the  elements  of  an  estop- 
pel. The  so-called  settlement,  if  it  were  enforceable, 
would  not  discharge  the  insurance  company  without  sat- 
isfaction by  payment  of  the  sum  agreed  upon.  It  would 
still  owe  that  sum,  which  was  greater  than  the  aggregate 
of  the  liabilities  charged  upon  it  by  the  orders  and  gar- . 
nishment.  Had  the  jury  by  its  verdict  found  that  the 
plaintiflf  was  entitled  to  recover  less  than  this  aggregate, 
then  the  company  might  Well  urge  that  it  had  changed 
its  possession  to  its  disadvantage  in  reliance  on  the  settle- 
ment But  an  accord  without  satisfaction  is  not  a  de- 
fense, and  the  assumption  of  obligations  to  third  persons 
of  a  portion  of  the  amount  agreed  upon  without  the  pay- 
ment of  such  obligations  was  not  a  satisfaction.  The 
company  was  in  nowise  prejudiced  by  assuming  the  obli- 
gations, whether  or  not  the  settlement  was  fairly  reached. 

It  is  contended  that  the  verdict  was  the  result  of  pas- 
sion and  prejudice.  In  support  of  this  counsel  refer  sim- 
ply to  the  verdict  itself.  This  was  for  a  sum  less  than  the 
face  of  the  policy,  with  interest.  For  some  reason,  not 
disclosed  on  the  face  of  the  record,  the  plaintiflf  felt  bound 
to  remit  |105.  It  may,  therefore,  be  assumed  that  the 
verdict  was  to  that  extent  excessive,  but  this  is  insuflS- 
cient  in  itself  to  disclose  passion  or  prejudice. 

It  is  urged  that  the  court  erred  in  allowing  an  attor- 
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ney's  fee  for  $120.  By  what  is  known  as  the  "Valued 
Policy  Law"  (Compiled  Statutes,  ch.  43,  sec.  45),  it  is  pro- 
vided "that  the  court,  upon  rendering  judgment  against 
an  insurance  company  upon  such  policy  of  insurance, 
shall  allow  the  plaintiflf  a  reasonable  sum  as  an  attorney's 
fee,  to  be  taxed  as  part  of  the  costs."  In  Hanover  Fire 
Ins.  Co.  V.  Chistin,  40  Neb.,  828,  it  was  held  that  the  term 
"such  policy"  in  the  statute  refers  to  policies  written 
upon  real  property,  which  is  the  subject  of  the  preceding 
sections,  and  we  think  this  construction  is  correct.  But 
we  cannot  concede  the  argument  of  plaintiff  in  error  that 
where  a  policy  covers  both  real  estate  and  personal  prop- 
erty the  section  is  inapplicable.  This  was  a  policy  writ- 
ten to  insure  real  property,  although  it  also  includes  per- 
sonalty. It  is  probable  that  in  such  a  case  the  court 
should  fix  the  fee  with  regard  to  the  loss  on  the  real  prop- 
erty alone.  But  judged  by  that  standard,  the  allowance 
was  in  this  case  reasonable.  The  total  insurance  on  the 
buildings  was  |1,310.  The  loss  was  total,  so  that  the 
sum  insured  fixed  the  amount  of  recovery  on  account  of 
the  buildings.  We  cannot  say  that  there  was  an  abuse 
of  discretion  in  allowing  an  attorney's  fee  of  |120  on  a 
recovery  of  $1,310  in  a  case  as  sharply  contested  as  this 
seems  to  have  been. 

Finally  it  is  urged  that  the  finding  and  judgment  are 
conflicting  and  not  in  accordance  with  the  verdict.  In 
support  of  this  contention  it  is  argued  that  the  jury  by 
their  verdict  having  found  that  there  had  been  no  valid 
settlement,  the  court  gave  effect  to  such  settlement  by 
awarding  judgments  in  favor  of  the  intervenors  and  did 
not  enter  judgment  in  conformity  with  the  verdict.  In 
discussing  the  seventh  instruction  we  indicated  our  view 
that  there  was  no  essential  connection  between  the  so- 
called  settlement  and  the  claims  of  the  intervenors.  The 
validity  of  the  settlement  in  nowise  depended  upon  tlie 
validity  of  those  claims,  nor  did  the  validity  of  the  claims 
depend  upon  that  of  the  settlement.  Therefore,  by  al- 
lowing the  claims  of  the  intervenors,  the  court  did  not 
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disregard  the  verdict,  and,  treating  the  action  as  one  in 
equity,  as  the  plaintiff  in  error  contends  it  was,  the  court 
was  not  bound  to  enter  judgment  in  conformity -with  the 
verdict  So  treated,  the  verdict  was  taken  simply  to  in- 
forln  the  conscience  of  the  court  upon  the  issues  submit- 
ted to  the  jury,  and  operated  at  most  as  a  determination 
of  those  issues.  It  was  not  decisive  of  the  general  result 
of  the  case.  Payments  were  computed  and  judgment 
rendered  on  the  basis  of  the  verdict,  with  entire  regard 
to  the  facts  found  by  the  jury  and  the  damages  by  it 
assessed. 

Affirmed. 


Sblden  K.  Emerson  v.  Michael  Kilrot. 

Filed  Februaby  3, 1897.    No.  7060. 

Beview.    No  question  of  law  is  presented  in  this  case.    Evidence  held 
sufficient  to  sustain  tlie  verdict. 

Error  from  the  district  court  of  Lancaster  county^ 
Tried  below  before  Tibbets,  J.    Affirmed. 

Clark  d  Allen^  for  plaintiff  in  error. 

Thomas  Damall  and  John  8.  Kirkpatricky  contra. 

Irvine,  C. 

Kilroy  brought  this  action  against  Emerson  to  recover 
rent  for  a  farm  and  also  to  recover  for  a  small  quantity 
of  rye  sold  and  delivered.  Emerson  filed  a  counter-claim 
asking  damages  against  Kilroy  for  failure  to  perform  a 
covenant  to  furnish  a  well  on  the  farm,  and  also  for  the 
breach  of  an  alleged  contract  to  sell  and  deliver  to  the 
defendant  120  acres  of  corn-stalks.  On  the  undisputed 
evidence,  the  plaintiff  was  entitled  to  recover  on  both 
counts  of  his  petition.     The  jury  allowed  the  defendant 
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damages  on  the  counter-claim  relating  to  the  well,  but 
evidently  found  against  the  defendant  as  to  the  corn- 
stalks. The  only  question  presented  by  the  briefs  is  the 
sufficiency  of  the  evidence  to  sustain  the  verdict  in  thia 
last  particular.  No  question  of  law  is  involved,  and  it 
would  be  useless  to  set  out  the  evidence.  We  think  it  is 
sufficient  to  sustain  the  verdict 

Affirmed. 


Frbmont,  Elkhorn  &  Missouri  ValiiBy  Railroad  Com- 
pany V.  John  Waters. 

Filed  Febbuaby  16, 1897.    No.  6999. 

1.  Oarrien:  Freight:  Connecting  Lines.  It  is  the  duty  of  a  railroad 
company  in  this  state,  subject  to  such  reasonable  rules  as  may  be 
adopted  in  the  transaction  of  its  business  as  a  common  carrier,  to 
receive  and  transport  goods  offered  for  shipment  to  the  terminus 
of  its  line,  and  in  case  such  goods  are  consigned  to  a  point  beyond 
its  line,  to  safely  deliver  them  to  a  connecting  carrier. 

X :  Liability  Beyond  Line  of  Cabrieb.    A  railroad  company 

receiving  for  shipment  goods  consigned  to  a  point  on  the  line  of  a 
connecting  carrier,  under  an  agreement  to  .transport  them  to  the 
terminus  of  its  own  road,  is  neither  at  common  law  nor  by  statute 
of  this  state  answerable  therefor  after  their  safe  delivery  to  the 
connecting  line  named  in  the  bill  of  lading  or  contract  of  ship- 
ment. 

t.  :  Bill  of  Lading.    Bill  of  lading  examined,  and  construed  as 

an  agreement  for  the  carriage  of  goods  over  the  defendant's  line 
of  road  only. 

4.  Instructions.  An  instruction  unwarranted  by  the  evidenoe,  although 
an  accurate  statement  of  the  law,  is  ground  for  reversal,  provided 
it  has  a  tendency  to  mislead  the  Jury. 

Error  from  the  district  coivt  of  Seward  county.  Tried 
below  before  Wheeler,  J.    Reversed. 

William  B.  Sterling,  B.  T.  White,  and  JD.  C.  McKilKp,  for 
plaintiff  in  error: 

A  common  carrier  of  goods  may  by  special  contract 
confine  its  liability  to  its  own  line,  though  the  goods  are 
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consigned  to  a  place  on  a  connecting  line.  (Myrick  v. 
Michigan  C.  R.  Co.,  107  U.  S.,  102;  Ogdeiishurg  d  L.  G.  R. 
Co.  V.  Pratt,  22  Wall.  [U.S.],  123;  McCarn  v.  International 
rf  G.  N.  R.  Co.,  19  S.  W.  Rep.  [Tex.],  547;  Wichita  V.  R.  Co. 
V.  Swenson,  25  S.  W.  Rep.  [Tex.],  47;  Mulligan  v.  Illinois  C. 
R.  Co.,  36  la.,  181;  Detroit  &  M.  R.  Co.  v.  Farmers  &  Millers 
Bank  of  Milwankee,  20  Wis.,  130;  Pender gast  v.  Adayns  Ex- 
press Co.,  101  Mass.,  120;  Berg  v.  Atchison,  T.  &  S.  F.  R.  Co., 
30  Kan.,  561;  American  Express  Co.  v.  Second  Nat.  Bank  of 
Titvsville,  69  Pa.  St.,  394;  Taylor,  Cleveland  d  Co.  v.  Little 
Rock,  M.  R.  d  T.  R.  Co.,  32  Ark.,  399;  Central  R.  Co.  v. 
Avnnt,  5  S.  E.  Rep.  [Ga.],  78;  Savannah,  F.  d  W.  R.  Co.  v. 
Han^is,  7  So.  Rep.  [Fla.],  544;  Goodman  v.  Oregon  R.  d  N. 
Co.,  49  Am.  &  Eng.  R.  Gas.  [Ore.],  87;  Nines  v.  St.  Louis, 
I.  M.  d  8.  R.  Co.,  18  S.  W.  Rep.  [Mo.],  26.) 

Norval  Bros,  and  George  W.  Lowley,  contra: 

A  carrier  must  furnish  suitable  vehicles  for  transporta- 
tion, and  if  it  furnishes  unfit  or  unsafe  vehicles  it  is  not 
exempt  from  responsibility  because  the  shipper  knew  of 
the  defects.  {Ogdensburg  d  L.  C.  R.  Co.  v.  Pratt,  22  Wall. 
[U.  S.],  123;  Gulf,  C.  d  S.  F.  R.  Co.  v.  Trawick,  15  S.  W. 
Rep.  [Tex.],  568;  Hunt  v.  Nutt,  27  S.  W.  Rep.  [Tex.],  1031; 
Welsh  V.  Pittsburg,  F.  W.  d  C.  R.  Co.,  10  O.  St.,  65;  19  Gen- 
tral  Law  Journal^  164, 165;  27  Gentral  Law  Journal,  80.) 

Where  the  damage  to  goods  was  caused  by  negligence 
in  furnishing  an  unsuitable  car,  the  fact  that  damage 
actually  occurred  on  another  line  is  immaterial.  {Hunt  v. 
Nutt,  27  S,  W.  Rep.  [Tex.],  1031;  Alabama  d  V.  R.  Co.  v. 
Searles,  16  So.  Rep.  [M5ss,],  255.) 

Instructions  must  be  construed  together,  and  if  when 
considered  as  a  whole  they  properly  state  the  law,  it  is 
all  that  is  required.  {Surux  City  d  P.  R.  Co.  v.  Finlayson, 
16  Neb.,  578;  Gray  v.  Farmer,  19  Neb.,  69;  BartUng  v. 
Behrends,  20  Neb.,  211;  City  of  Lincoln  v.  Smith,  28  Neb., 
762;  Barton  v.  McKay,  36  Neb.,  633.) 

A  station  agent  of  a  railroad  company  can  bind  it  by 
a  verbal  contract  to  furnish  cars  at  a  given  time  for  the 
42 
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shipment  of  freight,  unless  the  shipper  knows  that  the 
agent  has  no  such  authority.  Inability  of  a  carrier  to  fur- 
nish cars  contracted  for,  owing  to  unusually  heavy  traffic 
at  the  time,  is  no  defense  to  an  action  for  failure  to  fur- 
nish such  cars.  {Gulf,  C.  £  S.  F.  R.  Co.  v.  Hunie,  27  S.  W. 
Ifep.  [Tex.],  110;  Gulf,  C.  d  8.  F.  R.  Co.  v.  Uodge,  30  S.  W. 
Rep.  [Tex.],  829.) 

Defendant  below  is  liable  in  case  at  bar.  {Union  P.  R. 
Co,  V.  Marston,  30  Neb.,  248;  Missouri  P.  R.  Co.  v.  Twiss^ 
35  Neb.,  267.) 

Post,  C.  J. 

This  was  an  action  below  in  the  district  court  for  Sew- 
ard county,  wherein  the  defendant  in  error,  John  Waters^ 
recovered  judgment  against  the  plaintiff*  in  errdP,  the 
Fremont,  Elkhorn  &  Missouri  Valley  Railroad  Company 
(hereafter  called  the  "railroad  company"),  and  from 
which  the  latter  prosecutes  proceedings  in  error  to  this 
court. 

The  cause  of  action  alleged  in  the  petition  below  is  (1) 
that  the  defendant  company  neglected  and  refused,  upon 
the  plaintiff's  demand,  to  furnish  him,  the  said  plaintiff^ 
cars  for  the  transportation  of  com  from  Goehner  station, 
in  this  state,  to  Chicago,  between  November  12  and  28, 
1891,  although  notified  in  advance  that  he  would  require 
twelve  cars  for  the  shipment  of  his  grain,  amounting  to 
5,000  bushels  and  over,  then  on  hand,  which  was,  as  the 
defendant  well  knew,  worth  in  the  Chicago  market,  if  de- 
livered during  the  month  of  November,  eighty  cents  per 
bushel,  but  which  was  when  subsequently  delivered 
worth  forty-five  (»ents,  or  less,  per  bushel;  (2)  that  on  and 
after  November  28, 1891,  plaintiff  delivered  to  the  defend- 
ant company,  in  good  condition,  eight  car  loads  of  shelled 
corn,  which  the  latter  undertook  to  transport  from  the 
station  above  named  to  Chicago,  but  that  through  the 
negligence  of  the  defendant,  sixty  bushels  of  said  c*orn, 
of  the  value  of  eighty  cents  per  bushel,  was  lost,  a:  1 
5,014  bushels  thereof  was,  on  account  of  the  bad  condi- 
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tion  of  the  cars  furnished  by  the  defendant,  damaged  in 
transit  to  the  amount  of  twenty  cents  per  bushel.  The 
answer  admits  the  receipt  by  the  defendant  company  of 
eiglit  cars  of  com,  which  it  undertook  to  transport  from 
(jroehner  station  to  its  terminal  point  at  Missouri  Valley, 
in  the  state  of  Iowa,  where  said  corn  was,  by  agreement 
with  the  plaintiff,  delivered  in  as  good  condition  as  when 
received,  to  the  Chicago  &  Northwestern  Railroad  Com- 
pany, a  connecting  carrier,  and  was  by  the  last  named 
company  in  like  condition  delivered  to  the  plaintiff's  con- 
signee in  the  city  of  Chicago.  It  is  in  the  answer  further 
alleged  that  there  was  during  the  period  mentioned  in  the 
petition,  an  unusual  and  extraordinary  demand  for  cars 
to  be  used  in  the  shipment  of  corn  to  the  Chicago  market, 
and  that  the  defendant  company  made  a  just  and  equita- 
ble distribution  of  cars  among  its  patrons,  including  the 
plaintiff.  Accompanying  the  foregoing  statements  of  the 
answer  is  a  denial  which  puts  in  issue  the  other  allega- 
tions of  the  petition.     The  reply  is  a  general  denial. 

The  assignment  of  the  petition  in  error  to  which  espe- 
cial prominence  is  given  by  the  argument  of  counsel  for 
the  railroad  company  relates  to  the  giving  of  the  seventh 
instruction,  as  follows:  "Vou  are  instructed,  as  a  matter 
of  law,  that  where  two  or  more  carriers  by  agreement 
unite  to  complete  a  line  of  transportation,  the  freight  to 
be  divided  between  them  in  definite  proportions,  and  one 
of  them  receives  goods  for  one  freight  for  the  whole  line, 
and  gives  a  through  bill  of  lading,  then  each  carrier  is  the 
agent  of  the  other,  and  each  is  liable  for  damages  done  to 
the  goods,  or  any  unreasonable  delay  in  transporting  the 
same,  on  whatever  part  of  the  line  the  same  may  occur; 
and,  in  this  case,  you  are  further  instructed  that  the  bills 
of  lading  introduced  in  evidence  recite  that  the  cars  of 
corn  therein  mentioned  were  received  by  the  defendant 
corporation  at  Goehner  to  be  carried  to  Missouri  Valley, 
and  thence  to  Chicago  over  the  Chicago  &  Northwestern 
railway,  and,  if  you  believe  from  the  evidence  that  the 
defendant  corporation,  at  the  time  the  corn  was  received. 
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had  an  arrangement  or  agreement  with  the  Chicago  & 
Northwestern  railway,  by  which  they  were  each  to  unite 
and  form  a  complete  line  of  transportation  between 
Goehner  and  Chicago,  and  each  of  the  connecting  com- 
panies to  have  an  agreement  or  definite  part  of  the 
freight,  as  between  themselves,  then  the  defendant  would 
be  liable  for  any  damage  or  loss  happening  to  the  com  on 
any  part  of  the  entire  route/^  This  instruction  is,  it  is 
contended,  erroneous,  for  the  reason  that  it  assumes  the 
existence  of  facts  as  to  which  there  is  an  entire  failure  of 
proof;  a  criticism  in  our  judgment  altogether  warranted 
by  the  record.  There  is  in  the  bill  of  exceptions  no  evi- 
dence tending  to  prove  that  the  defendant  undertook  to 
transport  the  corn  beyond  the  terminus  of  its  own  line,  or 
an  agreement  between  the  said  defendant  and  the  Chi- 
cago &  Northwestern  Company  with  respect  to  through 
traffic  over  their  respective  lines,  while  by  the  contract 
of  shipment,  as  evidenced  by  the  several  bills  of  lading, 
it  was  expressly  stipulated  that  the  liability  of  the  de- 
fendant company  should  cease  upon  the  delivery  at  its 
depot  at  Missouri  Valley  of  the  property  which  is  the 
subject' of  this  controversy,  in  as  good  condition  as  when 
received,  to  the  Chicago  &  Northwestern  Company  as  a 
connecting  carrier.  We  insert  here  so  much  of  the  con- 
tract mentioned  as  relates  to  the  subject  under  discus- 
sion: 

"READ  THIS   CONTRACT. 

^^Reeeipt  for  Freight  Received  at  Ooehnery  Neb.y  Dec.  5,  1891. 

"Received  from  John  Waters  in  apparent  good  order 
by  the  Fremont,  Elkhorn  &  Missouri  Valley  Railroad  Co., 
the  following  described  packages  marked  and  numbered 
as  per  margin,  subject  to  the  conditions  and  regulations 
of  the  published  tariff  of  said  company,  to  be  transported 
over  the  line  of  this  railway  to  Mo.  Valley,  la.,  and  de- 
livered, after  payment  of  freight,  in  like  good  order  to  C. 
&  N.  W.  Ry.,  a  connecting  or  carrier  (if  the  same  are  to 
be  forwarded  beyond  the  lines  of  the  company's  road)  to 
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be  carried  to  the  place  of  destination,  it  being  expressly 
agreed  that  the  responsibility  of  this  company  shall  cease 
at  this  company's  depot,  at  which  the  same  are  to  be  de- 
livered by  such  carrier,  but  this  company  guarantees  that 
the  rate  of  freight  for  the  transportation  of  said  packages 
from  the  place  of  shipment  to  Chicago  shall  not  exceed 
tariff  per  cwt.  and  charges  advanced  by  this  company 
subject  to  the  following  conditions: 


Description  of  Articles* 
Bulk  Com,  40,000  lb. 


"Marks  and  Consignee. 

"Order  of  H.  T.  Jones. 
"Notify  Bartlett,  Prazier  & 

Co.,  Ch'go. 
"Car  initial,  F,,  E.  &  M.  V. 
'*Car  No.  3026. 

"J.  M.  MoPaddhn, 
''Agent.'' 

McFadden,  the  defendant's  station  agent  at  Goehner, 
testifies  on  his  cross-examination  as  follows: 

Q.  Is  that  (the  C.  &  N.  W.  Company)  a  part  of  the  Elk- 
horn? 

A.  It  is  under  a  different  management. 

Q.  It  is  the  same  system? 

A.  I  guess  it  is. 

There  was  also  introduced  in  evidence  by  the  plaintiff 
below  a  map,  upon  the  upper  margin  of  which  appears  in 
bold  type  the  words:  "Chicago  &  North- Western  System. 
The  Elkhom  Valley  Line.  Fremont,  Elkhom  &  Mo.  Val- 
ley R.  R.,  and  Connections,'*  and  in  another  place,  in 
smaller  type,  the  following:  "The  North- Western  Line, 
F.,  E.  &  M.  v.,  and  S.  C.  &  P.  R.  R."  There  appears  also 
upon  said  map,  in  different  colors,  the  lines  of  the  Chicago 
&  Northwestern,  the  Fremont,  Elkhorn  &  Missouri  Val- 
ley, the  Sioux  City  &  Pacific,  and  the  Chicago,  St.  Paul, 
Minneapolis  &  Omaha  Railroad  Companies.  This  evi- 
dence was,  it  may  be  assumed,  admissible  as  tending  to 
prove  the  relationship  to  each  other,  in  some  manner  or 
for  some  purpose,  of  the  several  railroad  companies  above 
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named.  But  the  character  of  such  relation,  whether  that 
of  a  common  management,  a  common  ownership,  or  the 
not  unusual  agreement  for  the  interchange  of  business, 
is  not  indicated  hj  the  words  "system"  as  there  employed, 
and  such  evidence,  with  the  inferences  deducible  there- 
from, is  certainly  insufficient  to  overcome  the  positive 
agreement  contained  in  the  bills  of  lading. 

As  to  the  common-law  liability  of  the  initial  carrier 
upon  a  through  bill  of  lading  on  account  of  loss  or  dam- 
age to  goods  bj'  a  connecting  line  to  which  they  have  been 
delivered  for  transportation,  the  authorities  are  not  har- 
monious. The  question  of  the  carrier's  liability  in  such 
(*ase  has,  in  this  state,  been  made  the  subject  of  both  con- 
stitutional and  statutory  regulation.  Section  4,  article 
11,  constitution  of  1875,  provides:  "The  liability  of  rail- 
road corporations  as  common  carriers  shall  never  be  lim- 
ited." Section  111,  chapter  16,  Compiled  Statutes,  en- 
titled "Railroads,"  declares  that  "any  railroad  company 
receiving  freight  for  transportation  shall  be  entitled  to 
the  same  rights  and  be  subject  to  the  same  liabilities  as 
rommon  carriers;"  and  by  section  5  of  article  1,  chapter 
72,  Compiled  Statutes, entitled  "Railroads,"  it  is  provided 
that  "No  notice,  either  express  or  implied,  shall  be  held 
to  limit  the  liabilities  of  any  railroad  company  as  com- 
mon carriers,  unless  it  shall  make  it  appear  that  such 
limitation  was  actually  brought  to  the  knowledge  of  the 
opposite  jjarty  and  assented  to  by  him  or  them,  in  exi)re88 
terms  before  such  limitation  shall  take  effect."  These 
restrictions  were  examined  in  <Sf.  Joseph  &  G.  I.  R.  Co.  v. 
Palmer,  38  Neb.,  463,  and  held  applicable  to  contracts 
made  in  this  state  for  the  transportation  of  goods  be- 
yond the  carrier's  own  line.  Irvine,  C,  in  the  case  cited, 
after  a  review  of  the  earlier  decisions  of  this  court,  says: 
"The  contract  of  the  shipper  was  with  the  carrier  first 
receiving  the  goods,  and  if  such  carrier  undertook  to 
d(  liver  the  goods  at  their  destination,  even  though  it 
contemplated  doing  so  through  intermediate  carriers, 
it  assumed  a  liability  of  such  character  for  every  part 
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of  the  route."  But  the  rule  thus  stated  can  have  no 
application  to  the  facts  of  the  case  at  bar,  since  the  limi- 
tation here  involved  relates  to  the  obligation  of  the  de- 
fendant company  to  accept  the  corn  in  question  for  trans- 
portation beyond  the  terminus  of  its  own  road,  and  not  to 
its  liability  as  a  carrier  under  the  contract  as  actually 
made.  It  was  the  duty  of  the  defendant  company,  sub- 
ject to  such  reasonable  rules  as  may  have  been  adopted 
in  the  transaction  of  its  business  as  a  common  carrier,  to 
receive  the  plaintiff's  corn  and  transport  the  same  from 
the  point  of  shipment  to  the  terminus  of  its  line  at  Mis- 
souri Valley,  and  there  safely  deliver  it  to  a  connecting 
carrier.  But  upon  the  delivery  of  goods  in  such  case  to 
the  connecting  carrier  designated  in  the  bill  of  lading,  or 
contract  of  shipment,  the  common-law  liability  of  the 
initial  carrier  ceases,  and  any  duty  on  its  part  respecting 
the  transportation  of  such  goods  over  connecting  lines 
results  from  contract  obligations.  It  was  accordingly 
competent  for  the  defendant  company  to  contract  for  the 
transportation  of  plaintiff's  corn  from  Goehner  station  to 
Missouri  Valley,  and  to  stipulate  that  its  responsibilitj^ 
therefor  should  cease  upon  the  delivery  of  said  corn  to  the 
Chicago  &  Northwestern  Company.  It  is  possible  that 
the  contract  of  shipment  might,  notwithstanding  the  lan- 
guage of  the  bills  of  lading,  have  been  shown  by  extrinsic 
evidence  to  contemplate  the  through  carriage  of  the  com. 
That  question  is,  however,  not  presented  by  the  record  or 
the  arguments  of  counsel  and  will  not  be  further  noticed 
in  this  connection.  It  is  sufficient  that  the  contract,  unex- 
plained, is  for  the  transportation  of  the  corn  to  Missouri 
Valley  only;  that  said  contract  is  in  no  proper  sense  a 
limitation  of  the  liability  of  the  defendant  company  as  a 
common  carrier,  and  that  there  is  no  competent  evidence 
of  an  agreement  between  the  defendant  and  the  North- 
western Omipany  for  the  issuing  of  through  bills  of  lad- 
ing or  for  the  "division  in  definite  proportions,"  or  ollier- 
wise,  of  freight  charges  for  grain  forwarded  by  the 
former.     The   instruction   above   set  out  being   unwar- 
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ranted  by  the  evidence,  is,  as  has  often  been  held,  errone- 
ous. (Newton  Wagon  Co.  v.  Diersj  10  Neb.,  284;  Enterlij  i\ 
Van  SlykCj  21  Neb.,  611;  Esterly  Harvesting  Machine  Co.  i\ 
Frolkey,  34  Neb.,  110.) 

It  is,  however,  contended  that  the  transaction  between 
the  plaintiff  and  McFadden,  the  station  agent,  at  the  time 
the  cars  in  question  were  "ordered,"  amounted  to  a  con- 
tract by  the  latter  in  behalf  of  the  defendant  company 
which  could,  under  the  statute  quoted,  be  modified  only 
upon  proof  of  actual  notice  to  the  plaintiflf  and  his  assent 
in  express  terms  thereto.  It  is  not  doubted  that  a  rail- 
road company  is  prima  facie  liable  for  the  failure  to 
furnish  cars  in  accordance  with  the  verbal  agreement  of 
a  station  agent  acting  within  the  scope  of  his  authority. 
{Gulf,  a  <S  8.  F.  K  Co.  V.  Hume,  87  Tex.,  211;  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Hodge,  30  S.  W.  Rep.  [Tex.],  829.)  And  the  same 
principle  was  recognized  by  the  court  in  Union  P.  It,  Co.  v. 
Marston,  30  Neb.,  241.  But  the  claim  with  respect  to  a 
verbal  contract  for  the  transportation  of  the  corn  is  un- 
supported by  the  record.  The  plaintiff,  according  to  his 
own  te?!timony  on  November  12  and  16,  notified  McP^ad- 
den  that  he  would  require  cars  for  the  shipment  of  his 
corn  to  Chicago,  whereupon  the  latter  promised  to  pro- 
vide cars  but  without  naming  a  definite  number  or  time 
for  their  delivery  at  Goehner.  There  was,  so  far  as  the 
evidence  discloses,  nothing  said  respecting  the  def(»nd- 
ant's  undertaking,  whether  for  the  transportation  to  Chi- 
cago or  to  the  terminus  of  its  own  line,  nor  are  there  any 
facts  from  which  we  can  infer  an  agreement  on  that  oc- 
casion for  a  through  shipment  of  the  plaintiff's  grain. 
The  transaction  in  question  certainly  lacks  the  element 
of  certainty  which  is  essential  to  all  valid  contracts. 

There  are  other  propositions  discussed  by  counsel,  but 
which  are  mainly  incidental  to  the  question  here  decided, 
and  will  not  be  noticed  in  this  opinion. 

For  reasons  above  stated  the  judgment  is  revers^^d  and 
the  cause  remanded. 

Keversed. 
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Niels  Sbierob,  appblIiEB,  v.  William  R.  Homan,  Im- 
pleaded WITH  Central  Loan  &  Trust  Company 

BT  AL.,  appellants. 

Filed  Febbuaby  16, 1897.    No.  7014. 

1*  Sabrogation:  Payment  of  Stjperiob  Mortoaqe:  Mistake.  The- 
right  of  subrogation  exists  in  favor  of  a  creditor  who  has  paid  the 
amount  of  a  mortgage  or  other  incumbrance  in  order  to  protect 
his  own  subordinate  lien,  or  when  as  the  holder  of  such  subordi* 
nate  lien  he  has,  through  mistake  or  inadvertence,  satisfied  a  prior 
lien  upon  the  property  covered  thereby. 


60    687 


S. :   Existence  op  Right.    The  right  of  subrogation  must  la 

every  case  rest  upon  some  recognized  principle  of  equity  Jurispru- 
dence, such  as  a  mistake  of  fact,  an  agreement  or  understanding 
that  the  money  advanced  was  for  the  express  purpose  designated^ 
or  the  like.    {Bohn  Sash  d  Door  Co.  v.  Case,  42  Neb.,  281.) 

S. : .    Evidence  examined »  and  held  to  sustain  the  findings- 

of  the  referee  and  the  decree  based  thereon. 

Appeal  from  the  district  court  of  Douglas  county^ 
Heard  below  before  Ferguson,  J.    Afftrrned. 

The  opinion  contains  a  statement  of  the  case. 

Wharton  &  Baird,  for  appellants: 

The  court  erred  in  applying  to  the  case  at  bar  the  doc- 
trine announced  in  Bohn  Mfg.  Co.  v.  KountZj  30  Neb.,  719. 
{Hmry  d  Coatsworth  Go.  v.  FisherdicJCy  37  Neb.,  207;  Holmes 
V.  HutchinSj  38  Neb.,  601;  Pickens  v.  Plattsmouth  Invest- 
ment Co.,  37  Neb.,  272;  Hoagland  v.  Lowe,  39  Neb.,  397.) 

References  as  to  right  of  subrogation:  Johnson  r.  Bar- 
rett, 117  Ind.,  551;  Oilhert  v.  Gilbert,  39  la.,  657;  Fears  v. 
Albea,  69  Tex.,  437;  Walker  v.  King,  44  Vt,  601;  Wheeler 
V.  Willard,  44  Vt.,  640;  Robinson  v.  Erquhart,  12  N.  J.  Eq., 
524;  Tradesmen's  Building,  etc.,  Ass'n  v.  Thompson,  32  N.  J. 
Eq.,  133;  Ghithrw  v.  Kay,  36  Neb.,  612;  Blodgett  v.  Hitt,  29 
Wis.,  169;  Valle's  Heirs  v.  Fleming's  Heirs,  29  Mo.,  152j 
Lei-y  V.  Martin,  48  Wis.,  198;  Wilton  v,  Mayberry,  75  Wis.^ 
191;  Payne  v.  Hathaway,  3  Vt.,  212;  Bruse  v.  Nelson,  35 
la.,  157. 
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R.  G.  Burhank,  F.  O.  Strickhr,  W.  H.  Be  France,  Km- 
mdji  d  Learned,  J.  W.  West,  B.  A.  Robetison,  E,  Tl\  Simeral^ 
Lynle  /.  Abbott,  Montgomery ^  Charlton  db  Hall^  Elnier  iv. 
Thoma^j  Parke  Godwin^  Tiffany  d  Vinsonhakry  and  B.  F. 
ThonvaSj  contra. 

Post,  C.  J. 

Suit  was  commenced  in  the  district  court  for  Donglaa 
county  by  Niels  Seieroe  against  William  R.  Homan  for 
the  foreclosure  of  a  mechanic's  lien  upon  lot  1,  in  block 
562,  in  the  city  of  Omaha,  the  facts  alleged  as  the  plaint- 
iflPs  cause  of  action  being  substantially  as  follows:  On 
the  1st  day  of  April,  1890,  the  plaintiff  entered  into  a 
<!ontract  with  Homan,  as  owner  of  the  premises  above 
described,  whereby  he  agreed  to  furnish  certain  material 
and  perform  certain  labor  in  the  erection  of  six  three- 
story  brick  and  frame  apartment  houses  upon  said  prem- 
ises for  the  sum  of  $10,221,  payable  upon  estimates  of 
the  architect.  It  was  further  provided  in  said  contract 
that  for  all  extra  brickwork  plaintiff  should  receive  f 9.50 
per  thousand,  wall  measure,  for  extra  work  in  excavating 
20  cents  per  cubic  yard,  and  for  extra  concrete  work  f5 
per  cubic  yard;  that  plaintiff,  prior  to  March  30,  1891, 
furnished  all  of  the  material  and  performed  all  of  the 
labor  provided  for  in  said  contract,  and  in  accordance 
with  the  terms  and  conditions  thereof,  and  that  he  fur- 
nished extra  material  and  performed  extra  labor  under 
said  contract,  upon  the  demand  of  the  owner  and  the 
architect,  amounting  to  |1,672.50,  making  a  total  charge 
of  $11,893.50,  which  is  reduced  by  payments  credited 
$9,002.50,  leaving  a  balance  of  $2,291,  for  which  decree 
was  sought.  It  was  further  alleged  that  the  plaintiff, 
on  the  28th  day  of  July,  1891,  and  within  foiir  months 
after  the  furnishing  of  such  material  and  labor,  made  an 
account  in  writing  of  the  items  of  the  labor  and  material 
«o  furnished  under  said  contract,  and,  after  making  oath 
thereto  as  required  by  law,  filed  the  same  in  the  oflSce  of 
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the  register  of  deeds  for  Douglas  county,  claiming  a  lien 
upon  the  property  above  described.  To  said  petition 
Clarence  A.  Starr,  the  Central  Loan  &  Trust  Company, 
the  Home  Investment  Company,  the  Insurance  Company 
of  North  America,  William  D.  Windsor,  James  D.  Wind- 
sor, James  Morton  &  Son,  John  J.  Hannighen,  John  A. 
Lindquist,  Charles  Hill,  W.  H.  Bell,  John  Upton,  Edward 
Ericksen,  J.  A.  Fuller  &  Co.,  and  Milton  Bodgers  &  Sons 
were  also  made  defendants. 

The  pleadings  subsequently  to  the  petition  are  exceed- 
ingly voluminous,  covering  more  than  one  hundred  and 
thirty  printed  pages,  hence  a  statement  of  their  contents 
must  be  confined  to  a  bare  outline  of  the  issues  presented. 
Homan,  the  owner,  answered  admitting  the  plaintiflf\s 
claim  in  part,  but  alleging  defective  workmanship  and 
a  failure  to  complete  the  buildings  within  the  specified 
time,  and  praying  judgment  in  the  sum  of  f 2,400,  but 
since  he  has  failed  to  appeal  from  the  decree  in  plaintiff's 
favor,  it  is  unnecessary  to  notice  the  issues  tendered  by 
him.  The  Central  Loan  &  Trust  Company,  which  will 
hereafter  be  referred  to  as  the  "trust  company,'"  filed  an- 
swer, in  which,  after  a  denial  of  the  essential  allegations 
of  the  petition,  it  alleges  that  Homan  and  wife,  on  the 
1st  day  of  April,  1890,  executed  in  its  favor  two  mort- 
gages upon  the  property  in  controversy,  to-wit,  one  for 
f  30,000,  to  secure  the  bond  of  the  said  William  B.  Homan, 
payable  June  1, 1897,  with  interest  from  date  at  the  rate 
of  six  per  cent,  and  one  for  |2,100,  to  secure  the  note  of 
the  said  William  B.  Homan,  payable  in  fourteen  semi- 
annual installments  of  |150  each,  without  interest,  and 
which  said  mortgages  were  filed  for  record- April  21, 
1890;  that  on  the  11th  day  of  June,  1890,  the  plaintiff 
executed  the  following  waiver: 

"We,  the  undersigned,  taking  full  notice  of  the  fact 
that  the  Central  Loan  t&  Trust  Company,  of  Des  Moines, 
Iowa,  are  making  a  loan  of  f32,100  to  Wm.  B.  Homan, 
secured  by  mortgage  on  the  following  described  prop- 
erty, to-wit,  lot  1,  block  3«2,  city  of  Omaha,  and  a  strip 
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twenty  feet  wide  adjoining  on  east,  do  hereby  consent 
and  agree  that  any  right  we  now  have,  or  which  may 
accrue  up  to  6  o'clock  P.  M.  of  November  1, 1890,  to  file  a 
mechanic's  lien  against  said  property  shall  be,  and  the 
same  is  hereby,  junior  and  subject  to  the  lien  of  the  mort- 
gages to  said  Central  Loan  &  Trust  Company.  Expect- 
ing to  receive  a  part  of  the  proceeds  of  said  loan,  we  make 
the  above  agreement  in  order  to  enable  said  Wm.  R. 
Homan  to  proceed  with  the  negotiations  with  said  com- 
pany. It  being  understood  and  agreed  that  this  agi'ee- 
ment  in  no  manner  divests  us  of  our  rights  to  file  me- 
chanic's liens  against  said  property,  except  as  above 
stated. 

"Dated  at  Omaha,  Neb.,  this  11th  day  of  June,  1890. 

"N.  Seieroe, 
^^Brick  Contracfor.^^ 

It  is  further  alleged  by  the  said  trust  company  that  on 
December  1, 1890,  it  loaned  to  Homan  the  further  sum  of 
f3,000,  and  canceled  and  acknowledged  satisfaction  of 
the  two  mortgages  above  described,  taking  in  lieu  thereof 
three  first  mortgages  upon  several  equal  portions  of  the 
premises  in  controversy  for  $10,000,  f  11,000,  and  f  12,000, 
respectively,  also  second  mortgages  upon  said  several 
tracts  for  |700,  |770,  and  $840,  respectively,  and  which 
mortgages  were  all  filed  for  record  December  9,  1890, 
that  the  release  of  the  mortgages  first  above  described 
was  an  act  of  inadvertence  on  the  part  of  the  said  trust 
company,  and  that  plaintiff  and  all  persons  furnishing 
labor  and  material  for  the  erection  of  said  buildings  had 
notice  that  the  mortgage  debts  were  not  in  fact  paid. 
Accompanying  said  answer  is  a  prayer  for  an  accounting 
and  decree  of  foreclosure  in  favor  of  the  said  trust  com- 
pany as  trustee  for  its  co-defendant,  the  Insurance  Com- 
pany of  North  America,  of  the  $10,000  mortgage  above 
described,  an  accounting  and  decree  of  foreclosure  in  its 
favor,  as  trustee  for  defendant  James  D.  Windsor,  of  the 
$11,000  mortgage  above  described,  and  an  accounting 
and  decree  of  foreclosure  in  its  favor,  as  trustee  for  de- 
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fendant  William  D.  Windsor,  of  the  aforesaid  |12,000 
mortgage;  also  for  an  accounting  and  decree  of  foreclos- 
lu-e  in  its  own  right  of  the  three  second  or  commission 
mortgages  above  described,  and  for  the  additional  sum 
of  $247.27,  being  taxes  paid  by  it  upon  the  mortgaged 
property.  There  is  also  a  further  prayer  for  a  decree 
adjudging  the  |30,000  mortgage  above  described  to  be  a 
valid  first  lien  in  favor  of  said  trust  company  as  trustee 
of  the  Insurance  Company  of  North  America,  James  D. 
Windsor,  and  William  D.  Windsor,  and  that  the  aforesaid 
<f2,100  mortgage  be  declared  to  be  a  valid  second  lien  in 
its  favor  in  its  own  right. 

To  this  answer  and  cross-bill  the  plaintiff  replied  ad- 
mitting the  execution  of  the  two  mortgages  by  Homan 
and  wife  for  $30,000  and  $2,100,  respectively,  and  alleging 
that  said  mortgages  were  paid  in  full  on  or  prior  to  Jan- 
uary 17,  1891,  on  which  day  they  were  by  the  trust  com- 
pany canceled  and  satisfied  of  record;  that  the  plain tiflf^s 
signature  to  the  written  waiver  above  set  out  was  pro- 
cured by  means  of  false  representations  of  the  said  trust 
company  to  the  effect  that  it,  the  said  company,  was 
about  to  advance  to  Homan  the  sum  of  $30,000  to  be 
used  in  the  construction  of  the  buildings  herein  described, 
and  that  plaintiff  would  be  paid  therefrom  the  full 
amount  due  by  virtue  of  said  contract,  including  extras, 
whereas  the  sum  of  $10,000  and  more  of  said  amount  was 
by  said  company  and  Homan  diverted  from  said  use  and 
expended  for  purposes  entirely  foreign  to  the  improve- 
ments contemplated  in  said  waiver;  that  on  the  date  of 
the  execution  of  said  waiver,  to- wit,  June  11,  1890,  there 
was  due  plaintiff,  under  his  contract  with  Homan,  the 
sum  of  $7,250,  and  that  if  the  full  sum  of  $30,000  had  been 
expended  in  the  construction  of  said  buildings  it  would 
have  satisfied  the  lawful  claims  of  contractors  and  la- 
borers, including  the  plaintiff.  It  is  also,  in  effect,  alleged 
that  the  waiver  in  question  applied  to  mortgage  liens, 
aggregating  $32,100,  upon  the  lot  as  an  entirety,  and 
that  the  plaintiff  has  never  been  willing  that  his  claim 
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should  be  subordinated  to  mortgage  liens  aggregating 
f35,350  upon  fractional  parts  thereof. 

The  Windsors  and  the  Insurance  Company  of  North 
America  filed  answers,  each  alleging  the  purchase  of  one 
of  the  three  notes  executed  by  Homan  to  the  trust  com- 
pany, December  1, 1890;  that  by  agreement  with  the  said 
company  the  latter  was,  in  its  capacity  as  trustee,  au- 
thorized in  their  bejialf  to  prosecute  any  action  or  actions 
for  the  foreclosure  of  the  mortgages  given  to  secure  said 
notes.  They  also  allege  that  the  prior  mortgages  were 
canceled  and  discharged  of  record  through  inadvertence 
of  the  trust  company,  and  ask  that  the  said  mortgagee 
may  be  foreclosed  in  accordance  with  the  prayer  of  the 
said  trustee.  The  other  defendants,  with  the  exception 
of  Starr,  to  whom  reference  will  hereafter  be  made,  an- 
swered alleging  liens  superior  to  the  several  mortgages 
herein  described,  but  as  the  vital  question  of  the  contro- 
versy appears  from  the  issues  made  by  the  plaintiff  and 
the  defendants  claiming  under  the  mortgages,  it  will  not 
be  necessary  to  prolong  this  statement  by  further  refer- 
ence to  the  pleadings. 

I'pon  the  completion  of  the  issues,  the  cause  was,  by 
agreement,  submitted  to  Hon.  D.  D.  Gregory,  upon  whose 
report  and  finding  a  decree  was  entered  for  the  plaintiff, 
and  also  for  defendants  Lindquist,  Ericksen,  Fuller  & 
Co.,  Morton  &  Son,  and  Hannighen,  who  were  adjudged 
entitled  to  first  liens  and  to  prorate  with  each  other,  and 
from  which  the  said  trust  company,  in  its  own  right  and 
as  trustee  for  the  Windsors  and  the  insurance  company, 
have  prosecuted  an  appeal  to  this  court. 

The  referee's  report,  so  far  as  it  is  material  to  the  ques- 
tions discussed  on  this  appeal,  is  here  set  out: 

"Your  referee  finds  in  regard  to  the  issues  raised  upon 
the  cross-petition  of  the  Central  Loan  &  Trust  Company 
praying  the  foreclosure  of  its  several  mortgages,  that 
the  testimony  establishes  the  following  facts: 

"First — That  at  the  instance  of  the  defendant  Homan, 
the  Central  Loan  &  Trust  Company  loaned  the  sum  of 


Vol.  50]  JANUARY  TERM,  1897.  607 


Seieroe  t.  Homan. 


130,000  and  took  a  mortgage  bond  and  mortgage  upon 
said  premises  to  secure  said  amount  of  the  date  of  April 
1,  1890,  and  additional  mortgage  to  secure  the  sum  of 
f2,100  which  was  designated  as  for  commissions  due  the 
Central  Loan  &  Trust  Company  in  the  negotiation  of 
said  loan  and  represented  the  difference  between  six  and 
seven  per  cent  interest  for  the  life  of  the  first  mortgage^ 
seven  per  cent  per  annum  being  the  amount  for  which 
the  original  loan  was  contracted.  That  these  two  mort- 
gages were  duly  recorded  in  the  recorder's  office  of  Doug- 
las C9unty,  Nebraska,  on  April  21,  1890. 

"Second— That  upon  the  11th  day  of  June,  1890, 
Seieroe,  the  plaintiff,  waived  his  right  of  priority  to  any 
mechanic's  lien  which  might  accrue  prior  to  November 
1,  1890,  in  favor  of  the  Central  Loan  &  Trust  Company 
for  $32,00d.  The  consideration  expressed  for  the  waiver 
was  the  expecting  to  receive  a  portion  of  the  proceeds  of 
said  loan. 

"Third — In  like  manner,  upon  the  28th  day  of  August^ 
1890,  J.  J.  Hannighen  made  waiver  of  the  priority  of  lien 
to  said  Central  Loan  &  Trust  Company  under  the  same 
terms  and  conditions. 

"Fourth — The  testimony  further  shows  that  the  de- 
fendant Homan  desiring  additional  money,  and  the  Cen- 
tral Loan  &  Trust  Company  preferring  that  the  mortgage 
of  130,000  be  divided  into  separate  mortgages  of  smaller 
sums,  did,  at  the  date  of  December  1,  1890,  obtain  three 
additional  mortgages  from  said  Homan  to  secure  the 
three  several  amounts,  one  for  $12,000,  one  for  $10,000, 
and  one  for  f  11,000.  The  said  several  mortgages  were 
given  upon  three  several  sections  of  forty-four  (44)  feet 
front  each  of  the  premises  in  controversy,  and  at  the 
time  there  was  also  made  three  commission  mortgages, 
one  for  f840,  one  of  |700,  and  one  of  $770,  which  mort- 
gages were  severally  given  to  secure  the  sums  named  for 
the  difference  between  six  and  seven  per  cent,  the  origi- 
nal loan  being  made  at  seven  per  cent  per  annum,  and  the 
three  several  mortgages  were  severally  placed  upon  the 
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divisions  named,  and  tliat  all  of  said  mortgages  were 
duly  recorded  upon  the  9th  day  of  December,  1891,  and 
that  in  consideration  of  the  execution  and  delivery  of 
these  mortgages  the  Central  Loan  &  Trust  Company  duly 
canceled  of  record  the  f30,000  mortgage  and  the  f2,100 
mortgage,  and  treated  the  loan  of  $30,000  and  the  com- 
mission mortgage  pertaining  to  it,  as  paid  and  dis- 
charged. 

"Fifth — It  is  further  shown  from  the  evidence  that  at 
the  time  of  the  execution  of  the  first  mortgage  of  |32,100 
there  was  a  prior  mortgage  upon  said  premises  amount- 
ing to  $10,181,  held  and  controlled  by  Bates,  Smith  &  Co., 
and  that  the  first  moneys  out  of  the  said  loan  of  f  30,000 
was  taken  and  used  in  the  discharge  of  such  mortgage  as 
a  prior  incumbrance.  It  further  appears  in  evidence  that 
the  Central  Loan  &  Trust  Company  paid  over  the  money 
directly  to  Homan  without  assuming  any  direction  as  to 
its  application  or  use,  or  possessing  any  accurate  knowl- 
edge as  to  the  state  of  the  account  between  Homan  and 
his  contractors,  basing  their  priority  of  lien  upon  the 
waiver  of  the  principal  contractors  engaged  in  the  erec- 
tion of  said  buildings,  and  that  the  three  mortgages  were 
taken  in  place  of  and  represented  the  money  of  the  first 
mortgage  of  $30,000,  save  and  except  as  to  the  $3,000  ad- 
ditional advances. 

"The  Central  Loan  &  Trust  Company,  for  itself  and  in 
behalf  of  the  assignees  of  said  mortgages,  William  D. 
Windsor,  the  Insurance  Company  of  North  America,  and 
James  D.  Windsor,  ask  that  their  interest  be  subrogated 
to  that  of  the  first  mortgage  of  $30,000. 

"First — Your  referee  finds  as  a  matter  of  law  that  sub- 
rogation will  be  allowed  to  a  creditor  when  he  has  paid 
off  a  prior  lien  to  protect  an  existing  junior  lien,  or  when 
as  a  creditor  he  has  discharged  a  lien  through  inadvert- 
ence or  mistake,  in  that  a  ccrurt  of  equity  could  say  in 
conscience  and  good  morals  that  he  should  be  subrogated 
to  the  right  of  the  holder  of  such  prior  lien.  But  subro- 
gation is  not  allowed  to  volunteers  nor  to  strangers,  and 
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never  to  intermeddlers;  nor  is  it  the  province  of  a  court 
of  ( quity  to  relieve  parties  from  their  mistake  of  judg- 
ment, carelessness,  or  mistake  of  law  in  entering  into  a 
contract 

"Second — The  Central  Loan  &  Trust  Company  is 
charged  in  law  with  the  full  knowledge  of  every  fact  that 
existed  at  the  time  of  this  exchange  of  mortgages,  and 
for  the  purpose  of  its  own  accommodation  voluntarily 
entered  into  a  new  contract  with  the  defendant  Homan, 
and  in  consideration  of  the  additional  loan  of  f3,000 
Human  was  induced  to  make  six  several  mortgages,  as 
before  stated,  upon  the  cancellation  of  the  two  mortgages 
that  had  been  executed  prior  thereto.  No  inadvertence 
or  mistake  of  fact  is  shown  by  which  the  Central  Loan  & 
Trust  Company  was  misled  or  deceived  as  to  any  existing 
fact.  Consulting  its  own  convenience  and  deeming  it  to 
its  own  advantage  to  hold  six  several  mortgages  instead 
of  two,  it  accepted  the  same  as  executed  by  Homan  for 
and  in  discharge  of  the  pre-existing  mortgages.  Your 
referee  therefore  finds  no  equities  in  favor  of  the  Central 
Loan  &  Trust  Company  upon  which  this  claim  for  subro- 
gation in  law  can  rest,  and  recommends  that  the  prayer 
of  the  Central  Loan  &  Trust  Company,  in  so  far  as  it  asks 
to  be  subrogated  to  the  right  of  mortgagee  the  first 

named,  be  denied. 

•  «««««« 

"Your  referee  further  finds  that  the  Central  Loan  & 
Trust  Company  has  paid  taxes  upon  the  property  in  ques- 
tion from  time  to  time,  amounting  in  all,  principal  and 
interest,  up  to  the  first  day  of  this  term  of  court,  to  the 
sum  of  f 631.  But  your  referee  further  finds  that  Clarence 
A.  Starr,  acting  as  trustee  of  the  said  property  and  in 
interest  of  the  Central  Loan  &  Trust  Company,  received 
the  sum  of  J5,000  as  rentals  therefrom,  and  in  good  con- 
science the  duty  rested  upon  said  trustee  to  have  first 
paid  the  said  taxes  out  of  said  rentals,  and  that  the  lien 
for  taxes  should  be  subordinate  of  claims  of  all  other 
lien-holders,  but  that  the  course  of  conduct  having  been 
43 
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acquiesced  in  by  William  E.  Homan,  the  Central  Loan  & 
Trust  Company  as  to  him  would  be  entitled  to  a  lien  upon 
said  premises  for  the  amount  and  foreclosure  therefor, 
and  as  well  as  to  the  respective  sums  in  the  six  mortgages 
hereinbefore  set  forth." 

We  will  first  notice  the  argument  of  appellants  which 
is  directed  to  the  alleged  waiver  by  the  plaintiff.  Sev- 
eral propositions  are  discussed  in  this  connection,  all  of 
which  depend  upon  the  effect  to  be  given  the  release  by 
the  trust  company  of  the  prior  mortgages.  Appellants, 
in  their  discussion  of  the  question  above  indicated,  invoke 
with  seeming  confidence  the  doctrine  of  subrogation,  and 
insist  upon  priority  over  the  liens  for  labor  and  material, 
on  the  ground  that  tlie  proceeds  of  the  prior  mortgages 
were,  with  the  knowledge  of  appellees,  expended  in  the 
construction  of  the  building  mentioned,  thus  by  the 
amount  thereof  increasing  the  security  of  the  latter;  but 
to  that  proposition  we  are  unable  to  give  our  assent.  On 
the  contrary,  it  is  clear  from  the  findings  above  quoted 
that  there  are  in  this  case  no  facts  upon  which  to  base 
the  right  of  subrogation.  There  must,  as  was  held  in  the 
recent  case  of  Bohn  Sash  cf  Door  Co.  v.  Case,  42  Neb.,  281, 
as  a  condition  to  the  right  of  subrogation,  in  addition  to 
the  inherent  justice  of  the  case,  concur  therewith  some 
established  principle  of  equity  jurisprudence  as  recog- 
nized and  enforced  by  courts  of  chancery.  Indeed,  the 
conclusion  of  the  learned  referee  in  passing  upon  that 
question  is  a  treatise  of  itself,  and  has  abundant  support 
in  the  decisions  of  other  courts.  (Shinn  r.  Buddy  14  N.  J. 
Eq.,  234;  Receivers  of  Xeto  Jersey  If.  R.  Co,  v.  Wortendifkej 
27  N.  J.  Eq.,  660;  Unger  r.  Ijeiter,  32  O.  St.,  210;  Banta  v. 
Oarmo,  1  Sandf.  Ch.  [N.  Y.],  383;  Sand  ford  v.  McUan,  3 
Paige  [N.  Y.],  122;  Marvin  v.  Vedder,  5  Cow.  [N.  Y.],  671.) 
To  review  at  length  in  this  connection  the  cases  cited  by 
appellants  would  prove  a  profitless  task.  It  is  sufllcient 
that  they  in  nowise  conflict  with  the  conclusion  of  the 
referee  or  the  views  expressed  by  us  in  Bohn  Sash  d  Door 
Co.  V.  Case,  supra.    The  record,  so  far  as  it  sheds  any  light 
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upon  the  execution  of  the  six  mortgages  bearing  date 
of  December  1, 1890,  and  the  satisfaction  of  the  two  prior 
mortgages,  lends  no  support  to  the  contention  of  appel- 
lants. There  is  not  alone  a  failure  of  proof  to  sustain 
the  allegations  that  the  prior  mortgages  were  dischargecl 
through  inadvertence  or  mistake,  but  the  irresistible  in- 
ference from  the  evidence  is  that  the  arrangement  in 
question  was  deliberately  made  by  the  trust  company 
as  mortgagee,  and  for  its  own  accommodation,  and  to 
enforce  the  canceled  mortgages  at  this  time  for  its  pro- 
tection would  be  to  violate  the  plainest  principles  of 
equity. 

There  is  a  further  contention  to  the  effect  that  plaint- 
iff's lien  was  not  filed  within  the  statutory  period  after 
the  furnishing  of  the  material  and  labor  which  is  the 
basis  of  this  claim.  The  referee  has  found  specifically 
that  the  lien  was  filed  within  four  months  from  and  after 
the  completion  of  the  contract,  and  an  examination  of  the 
record  has  satisfied  us  that  that  finding  is  in  accord  with 
the  decided  weight  of  the  evidence.  The  lien,  as  we  have 
shown,  was  filed  July  28,  1891,  and  the  last  work,  being 
the  construction  of  certain  brick  piers  and  area  walls 
called  for  by  the  plans  and  specifications,  was  completed 
April  7  of  the  same  year. 

What  is  said  above  applies  with  equal  force  to  the 
claims  of  other  defendants  whose  liens  were  by  the  decree 
given  priority  over  the  mortgages  of  appellants.  No  suf- 
ficient reason  has  been  suggested  for  interference  with 
the  decree  of  the  district  court,  which  is  accordingly 

Affirmed. 
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Niels  Seieroe  et  al.  v.  First  National  Bank  of 
Kearney. 

Filed  February  16, 1897.    No.  7085. 

L  Negotiable  Instruments:  Co^'temporaneous  Contracts:  Bvidkncb. 
In  an  action  on  a  promissory  note,  or  other  written  agreement,  a 
contemporaneous  contract  in  writing,  connected  therewith  by  di- 
rect reference  or  by  necessary  implication,  is  admissible  as  part  of 
the  transactions  involved. 

2. : :  Mortgages.    In  a  promissory  note  otherwise  In  the 

usual  form  It  was  recited  that  "this  note  is  secured  by  a  real  estate 
mortgage  of  date  herewith  and  governed  by  the  conditions 
thereof."  The  mortgage  referred  to,  after  authorizing  foreclosure 
In  case  of  non-payment  of  interest  or  taxes,  contained  the  follow- 
ing clause:  "But  no  general  execution  shall  Issue  herein  against 
the  maker  or  Indorser  of  said  note,  but  the  mortgagee,  or  his 
assigns,  shall  be  entitled  to  immediate  possession  of  the  premises, 
and  shall  take  the  same  In  full  satisfaction  of  his  debt."  Held,  To 
exempt  the  makers  and  indorsers  of  the  note  from  personal  lia- 
bility thereon,  and  to  restrict  the  remedy  of  the  holder  of  the 
mortgage  security. 

Error  from  the  district  court  of  Buffalo  county.  Tried 
below  before  Bates,  J.    Revavsvd. 

H.  C.  Burnetty  V,  0.  Stricklery  and  R.  A.  Moore^  for  plaint- 
iffs in  error. 

E.  G.  Calkins  and  Warren  Prattj  contra. 

Post,  C.  J. 

This  cause  originated  before  a  justice  of  the  peace  for 
Buffalo  county,  from  whence  it  was  taken  by  appeal  to 
the  district  court  for  said  county,  where  a  trial  was  had, 
resulting  in  a  verdict  for  the  plaintiff  therein  under  the 
direction  of  the  court,  upon  which  judgment  was  subse- 
quently entered  and  from  which  the  defendants  Moore 
and  Seieroe  prosecute  error  to  this  court.  The  cause  of 
action  alleged  is  the  following  promissory  note  of  Moore 
and  Shipman: 


Vol.  50]  JANUARY  TERM,  1897.  613 


Seieroe  y.  First  Nat.  B/oiIl  of  Kearney. 


Kearney,  Neb.,  March  10,  1891. 
"Twelve  months  after  date  we  promise  to  pay  Niels 
Seieroe,  or  order,  (J150)  one  hundred  and  fifty  dollars, 
with  ten  per  cent  interest  from  date,  interest  payable 
semi-annually.  And  it  is  further  agreed  that  this  note  is 
secured  by  a  real  estate  mortgage  of  even  date  herewith 
and  governed  by  the  conditions  thereof;  and  in  case  an 
action  is  commenced  to  foreclose  said  mortgage,  a  reason- 
able sum  shall  be  allowed  as  attorney's  fees  and  made  a 
part  of  the  judgment  hereon,  R.  A.  Moore. 

"J.  E.  Shipman." 

The  mortgage  to  which  reference  is  made  in  the  note 
was  executed  by  Shipman  and  wife  and  contains  the  fol- 
lowing, among  other  provisions:  "It  is  distinctly  under- 
stood that  the  legal  holder  or  holders  hereof  may  imme- 
diately cause  this  mortgage  to  be  foreclosed;  but  no 
general  execution  shall  issue  herein  against  the  maker  or 
indorser  of  said  note,  but  the  mortgagee,  or  his  assigns, 
shall  be  entitled  to  immediate  possession  of  the  premises 
and  the  rents,  issues,  and  profits  thereof,  and  shall  take 
the  same  in  full  satisfaction  of  said  debt."  The  makers 
of  the  note  and  Seieroe,  the  payee,  whom  it  is  sought  to 
charge  as  an  indorser,  answered  separately,  each  alleging 
as  a  defense  the  condition  of  the  note  and  mortgage  above 
set  out  which,  as  they  claim,  exempts  them  from  personal 
liability  and  restricts  the  remedy  of  the  payee  and  his 
assigns  to  the  mortgage  security. 

The  first  contention  of  plaintiff  in  error  is  that  the  two 
instruments  are,  for  the  purpose  of  determining  the  ques- 
tion of  their  liability  in  this  action,  to  be  construed  as  a 
single  contract.  That  proposition  is  obviously  sound  and 
rests  upon  a  principle  distinctly  recognized  by  this  court 
in  Polo  Mfg.  Co.  v.  Parr^  8  Neb.,  379,  and  Orimison  v.  Rus- 
sell^ 14  Neb.,  521.  See,  also,  1  Randolph,  Commercial 
Pai>er,  sec.  198,  and  cases  cited. 

The  next  and  only  remaining  question  is  that  of  the 
construction  of  the  note  and  mortgage  when  read  to- 
gether.    Kennion  v.  Kelsey,  10  la.,  443,  was  an  action  on 
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a  promissory  note,  to  which  the  defendants  answered 
setting  out  a  mortgage  executed  by  them  contemporane- 
ously with  the  note  sued  on,  as  a  part  of  the  same  contract 
and  containing  the  following  recital:  "But  it  is  agreed 
general  execution  shall  not  issue  herein."  In  reviewing 
an  order  sustaining  a  demurrer  to  the  answer  on  the 
ground  that  it  failed  to  state  a  defense,  the  court,  by 
Lowe,  C.  J.,  say:  "This  covenant  was  incorporated  in  the 
mortgage  for  some  purpose.  What  was  that  purpose? 
It  seems  to  us  that  there  can  be  but  one  answer  given  to 
that  question.  It  is  that  the  mortgagee  should  look  to 
the  land  mortgaged  alone  for  the  satisfaction  of  his  debt 
in  case  he  resorted  to  anj-  remedial  process  to  enforce  his 
claim.  Under  this  contract  he  can  never  have  a  general 
execution  and,  therefore,  as  a  matter  of  legal  propriety, 
he  is  not  entitled  to  a  general  judgment,  but  is  limited 
in  his  remedy  to  a  special  proceeding  against  the  mort- 
gaged premises."  The  reasoning  there  employed  appears 
to  be  unanswerable  and  applies  with  even  greater  force 
to  the  case  at  bar,  since  it  is  here  expressly  stipulated 
that  no  general  execution  shall  issue  against  the  makers 
or  indorsers  of  the  note,  but  that  "the  mortgagee,  or  his 
assigns,  ♦  ♦  ♦  shall  take  the  same  [the  mortgaged 
premises]  in  full  satisfaction  of  said  debt." 

Counsel  for  defendant  in  error  argue  that  the  construc- 
tion contended  for  would  nullify  the  promise  to  pay, 
which  is  the  principal  incident  of  the  note,  an  interpreta- 
tion, it  is  claimed,  alike  destructive  of  the  contract  and 
opening  the  doors  to  fraud  and  deceit.  But  to  that  argu- 
nu^nt  we  answer  that  an  agreement  such  as  is  here  in- 
volved is  simply  an  acknowledgment  by  the  mortgagee 
or  pledgee  that  he  relies  upon  the  security  exacted  and 
not  upon  the  personal  credit  of  the  promisor.  Again,  ^ 
counsel  overlook  the  fact  that  the  note  is  but  a  part  of 
the  contract,  and  that  the  true  character  of  the  transac- 
tion is  to  be  ascertained  from  the  terms  of  each  instru- 
ment as  modified  or  limited  by  the  conditions  contained 
in  the  other.     The  agreement  in  this  case,  when  thus 
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viewed,  is  susceptible  of  but  one  construction,  viz.,  a 
pledge  of  the  property  described  in  the  mortgage  as  ^se- 
curity for  the  debt,  limited  by  an  undertaking  on  the  part 
of  the  mortgagee  to  look  to  the  property  pledged  for  the 
satisfaction  of  his  debt  and  exempting  the  makers  and 
iudorsers  of  the  note  from  personal  liability  thereon. 

Judgment  reversed. 


Merchants  Savings  Bank  of  Providence,  appellee,    ^  m 
V.  Hattie  a.  Noll  et  al.,  Implp:aded  with  W.  F. 
Thomas,  Assignee,  appellant. 

Filed  February  16, 1897.    No.  7023. 

1.  Appearance:  Waiver  of  Notice.    A  defendant  by  a  general  appear- 

ance In  an  action  thereby  waivea  the  issuance  and  service  of  sum- 
mons therein. 

2.  Beview:   Harmless  Error.    A  decree  will  not  be  reversed  by  this 

court  on  account  of  error  unless  prejudicial  to  the  complaining 
party. 

3.  Transcript  for  Beview.    The  record  of  the  trial  court,  for  the  pur- 

pose of  an  appellate  proceeding,  when  certified  as  required  by  law, 
imports  absolute  verity.     (Worley  v.  Shong,  35  Neb.,  311.) 


4.  :  Corrections.  In  such  case,  if  the  record  is  Incorrect  or  In- 
complete, the  remedy  is  by  appropriate  proceeding  to  secure  a 
correction  thereof  in  the  lower  court.  {Omaha  Loan  d  Trust  Co.  v. 
Hogeboom,  47  Neb.,  9.) 

Appeal   from   the  district   court   of   Dawes   county. 
Heard  below  before  Bartow,  J.     Affintied. 

AlUn  G.  Fisher^  for  appellant. 

Albert  W.  C rites,  contra. 

Post,  C.  J. 

This  was  a  proceeding  by  the  appellee,  the  Merchants 
fiavings  Bank  of  Providence,  Rhode  Island,  in  the  district 
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court  for  Dawes  county  to  foreclose  a  certain  mortgage 
executed  by  defendants  Hattie  A.  Noll  and  John  Noll  to 
the  Western  Farm  Mortgage  Company,  The  appellant^ 
Thomas,  as  assignee  of  the  Sioux  City  Dry  Goods  Com- 
pany, was  made  a  party  defendant  and  answered  setting 
up  a  judgment  against  one  O'Connor,  to  whom  the  mort- 
gaged premises  had  been  conveyed  by  the  Nolls.  There 
was  a  decree  adjudging  the  plaintiff's  mortgage  to  be  a 
first  lien  upon  the  premises  therein  described,  and  award- 
ing to  the  appellant  a  third  lien  thereon.  Subsequently, 
and  after  the  decree  had  been  entered  at  large  upon  the 
record  of  the  court,  the  appellant  moved  to  strike  from 
the  records  the  last  clause  in  the  recorded  decree,  for  the 
reasons:  (1.)  There  is  not  of  record,  nor  was  there  ever 
made  by  the  court,  any  order  for  a  decree  of  foreclosure. 
(2.)  There  is  no  warrant  of  law,  nor  any  statute  giving 
any  authority,  for  the  court  to  enter  the  order  giving  the 
plaintiff  possession  of  the  premises  in  controversy.  (3.) 
There  has  not  been  filed  in  this  case  any  evidence  upon 
which  the  decree  could  be  founded.  (4.)  Plaintiff  has  not 
filed  any  note  or  mortgage  as  required  by  statute  for  the 
foundation  of  the  decree."  From  an  order  overruling 
said  motion,  as  well  as  from  the  original  decree,  an  ap- 
peal is  prosecuted  to  this  court. 

The  first  proposition  stated  in  the  brief  of  appellant 
is  that  the  decree  is  erroneous,  for  the  reason  that  there 
was  no  service  upon  defendant  Hattie  A.  Noll.  It  is  a 
sufficient  answer  to  that  contention  that  the  defendant 
named  entered  her  voluntary  appearance,  thereby  waiv- 
ing the  issuing  and  service  of  summons. 

It  is  next  argued  that  the  district  court  erred  in  award- 
ing to  the  plaintiff  possession  of  the  premises  in  contro- 
versy pending  the  sale  thereof  under  the  decree,  or  until 
payment  of  the  amount  adjudged  due  upon  the  mortgage. 
But  appellant  is  not  shown  to  be  entitled  to  the  posses- 
sion of  the  mortgaged  property,  nor  does  he,  so  far  as  we 
can  discover,  claim  any  interest  in  the  rents  thereof.  The 
decree  is,  therefore,  at  most  as  to  him  error  without  preju- 
dice. 
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It  is  contended  that  the  decree  is  not  supported  by  suf- 
ficient proof,  the  notes  and  mortgage  described  in  the 
petition  not  having  been  produced  or  filed  with  the  clerk. 
But  in  the  absence  of  a  bill  of  exceptions  containing  the 
evidence  before  the  district  court,  this  assignment  may 
be  dismissed  without  further  notice. 

It  is  further  contended  that  the  decree  has,  without 
leave  of  the  district  court,  been  materially  altered  since 
its  entry  of  record.  Upon  a  suggestion  by  counsel  for 
appellant  assailing  the  transcript  as  filed  herein,  an  order 
was  made  requiring  the  clerk  of  the  district  court  to  send 
up  a  true  and  certified  copy  of  the  decree  appealed  from, 
and  which  sustains  the  claim  of  the  appellee  in  every 
particular.  The  record  of  the  trial  court,  for  the  purpose 
of  proceedings  by  petition  in  error  or  appeal,  when  prop- 
erly certified,  imports  absolute  verity.  {Worley  v.  Shong^ 
35  Neb.,  311;  Sullivan  v.  Benedict,  36  Neb.,  409.)  If  such 
record  is  incomplete  or  incorrect,  the  remedy  is  by  appro- 
priate proceeding  to  secure  a  correction  thereof  in  the 
lower  court.  {Omalia  Loan  d  Trust  Co,  v.  Hogehoom,  47 
Neb.,  9.) 

Decree  affirmed. 


■  50    6171 
53    lOOl 


Howard  Whitney,  Sheriff,  v.  Cyrus  K.  Spearman. 

Filed  February  16, 1897.    No.  7040, 

1.  Parol  Evidence:  Commercial  Paper:  Indorsements.  A  general 
indorsement  of  commercial  paper  may,  except  as  against  a  bona 
fide  holder,  be  explained  and  the  precise  terms  of  the  agreement 
shown  by  parol  evidence.     {Oorhet  v.  Fetzer,  47  Neb.,  269.) 

S.  Knal  Order:  Intervention.  An  order  striking  a  petition  of  inter- 
vention on  the  ground  that  it  was  not  filed  within  the  time  al- 
lowed therefor  is  not  such  a  final  order  as  will  be  reviewed  upon 
petition  in  error  to  this  court. 

Error  from  the  district  court  of  Sarpy  county.     Tried 
below  before  Blair,  J.    Afjfirmed. 
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Rich,  O^Neill  &  Sears,  for  plaintiff  in  error. 

H.  C.  Lefler,  Kennedy^  Gilbert  d  Anderson^  and  W.  W. 
Monsman^  contra. 

Post,  C.  J. 

On  the  7th  day  of  July,  1893,  Hamilton  M.  Hinkle  and 
Ethan  H.  Hinkle,  doing  business  in  Sarpy  county  in  the 
firm  name  of  Hinkle  &  Son,  conveyed  to  the  defendant, 
Cynis  K.  Spearman,  by  chattel  mortgage  a  stock  of  mer- 
chandise to  secure  the  sum  of  |3,870,  evidenced  by  three 
promissory  notes  of  the  mortgagors,  to-wit,  one  for  f  1,200, 
maturing  June  19, 1893,  one  for  |1,200,  maturing  June  19, 
1894,  and  one  for  ?1,487,  maturing  August  18,  1894.  On 
the  20th  day  of  July  plaintiff  in  error,  Whitney,  as  sheriff 
of  Sarpy  county,  seized  the  property  aforesaid  in  the  pos- 
session of  the  mortgagee  named  to  satisfy  four  certain 
orders  of  attachment  issued  in  as  many  separate  actions 
in  the  district  court  for  said  county,  by  Kirkendall,  Jones 
&  Co.,  McCord,  Brady  &  Co.,  Gilmore  &  Rhul,  and  the 
<iate  City  Hat  Company,  as  plaintiffs,  against  the  said 
Hinkle  &  Son.  Afterward  this  action  of  replevin  was 
brought  by  the  defendant  in  error  against  the  sheriff  and 
prosecuted  to  judgment  in  favor  of  the  former,  and  from 
which  the  latter  prose(*utes  error  to  this  court. 

The  Sarpy  County  Bank  and  the  Kilpatrick-Koch  Dry 
Ooods  Company,  hereafter  called  the  "dry  goods  com- 
pany," claiming  to  be  interested  in  the  property  in  con- 
troversy by  virtue  of  mortgages  from  Hinkle  &  Son  under 
date  of  July  17  and  18,  respectively,  sought  to  intervene 
in  the  replevin  suit  in  order  to  assert  their  rights  in  that 
action  to  the  property  in  controversy,  but  the  petition  of 
the  former  was  stricken  from  the  files  on  the  motion  of 
the  court,  and  the  cause  proceeded  to  judgment  in  favor 
of  the  dry  goods  company  against  the  plaintiff  in  the 
sum  of  fl,559.11,  and  from  which  the  bank  prosecutes 
error,  assigning  as  ground  for  the  reversal  of  the  judg- 
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ment  the  order  of  the  district  court  striking  its,  petition 
of  intervention. 

Practically  the  only  contention  by  plaintiff  in  error 
Whitney  at  this  time  is  that  the  district  court  erred  in 
permitting  Spearman,  the  plaintiff  below,  to  prove  that 
he  was  the  owner  of  the  f  1,487  note  above  described,  then 
held  by  J.  D.  Spearman  &  Co.,  bankers,  under  an  unre- 
stricted indorsement.  Said  note  was  at  the  date  of  the 
mortgage,  as  shown  by  the  testimony  of  both  Spearman, 
the  payee,  and  the  cashier,  held  by  the  bank  above  named 
as  collateral  security  for  advancements  to  said  Spearman 
appearing  upon  the  books  of  the  bank  as  an  overdraft. 
The  district  court  found  as  a  matter  of  fact  that  said  note 
"was  so  held  as  collateral  security  for  an  indebtedness  of 
said  Cyrus  K.  Spearman  to  said  bank;  that  said  bank 
never  looked  to  said  Hinklt'  &  Son  for  any  of  the  interest 
on  said  note,  nor  for  the  principal  thereof,  but  always 
looked  to  Cyrus  K.  Spearman  to  make  good  to  it  the  sum 
received  by  said  Cyrus  K.  Spearman  at  the  time  of  trans- 
ferring of  said  note  to  the  bank."  This  finding  is  un- 
questionably supported  by  the  evidence,  and  is,  we  think, 
material  to  the  issues  actually  tried.  The  testimony  was 
not,  it  should  be  remembered,  received  for  the  purpose  of 
verifying  the  terms  of  the  unrestricted  indorsement  as 
against  one  claiming  to  be  a  hma  fide  holder  of  the  note. 
Between  the  parties  to  such  an  indorsement  the  precise 
terms  of  the  contract  is  always  a  subject  of  inquiry  and 
may  be  shown  by  parol  evidence.  {Cortelyou  v.  Hiatty  3G 
Neb.,  584;  Holmes  r.  First  Xat.  Bank  of  Lineoln,  38  Neb., 
32(>;  True  v.  BvUard,  45  Neb.,  409;  Corbet  r.  Fet::er,  47 
Neb.,  269.)  And  the  rule  thus  recognized  applies  with 
equal  force  to  a  case  like  that  before  us,  where  the  objec- 
tion is  interposed  by  one  who  is  an  entire  stranger  to  the 
transaction.  It  is  probable,  although  the  question  is  not 
presented  for  decision,  that  the  security  mentioned  will 
in  equity  inure  to  the  benefit  of  the  legal  holder  of  the 
paper.  There  is,  however,  in  such  a  transaction  no  in- 
herent vice,  nor  is  there  in  the  evidence  adduced  the 
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slightest, ground  for  imputing  to  the  contracting  parties, 
or  either  of  them,  a  purpose  to  defraud  the  creditors  of 
the  mortgagors.  There  is  no  error  in  the  record  so  far 
as  it  relates  to  the  principal  controversy,  and  the  judg- 
ment in  favor  of  defendant  in  error  Spearman  is  accord- 
ingly affirmed. 

Turning  to  the  petition  in  error  of  the  Sarpy  C5ounty 
Bank,  we  observe,  first,  that  no  exception  was  taken  to 
the  order  striking  the  petition  of  intervention;  second, 
there  wps  interposed  by  said  bank  no  motion  for  a  new 
trial;  third,  there  is  no  final  judgment  to  which  said 
bank  is  a  party.  Upon  this  record  comment  is  unneces- 
sary. It  follows  that  the  petition  in  error  must  be  dis- 
missed. 

Petition  in  error  of  Sarpy  County  Bank  dismissed. 
Judgment  in  favor  of  defendant  in  error  Spearman 

Affirmed. 


50  earn 

51  805 
51    814| 

t^~m  William  J.  Bryan  et  al.,  appellees,  v.  City  of  Lin- 

COLN  ET  AL*,  IMPLEADED  WITH  ELMER  B.   STEPHEN- 
SON, APPELLANT. 

Filed  February  16, 1897.    No.  8671. 

1.  Municipal  Bonds:  Vote  of  People.  The  clause,  "When  the  same 
shall  have  been  authorized  by  a  vote  of  the  people,"  contained  in 
section  67.  subdiyision  21,  article  1,  chapter  13a,  Compiled  Stat- 
utes, under  heading  "Cities  of  the  First  Class/'  means  authorized 
by  a  majority  of  the  voters  of  the  city. 

2. : .    A  proposition  to  authorize  the  issuance  of  funding 


bonds  was  submitted  to  the  electors  of  a  city,  pursuant  to  the  pro- 
visions of  such  section  of  the. statutes,  at  the  same  time  and  place 
as  the  general  city  election.  Held,  Under  the  facts  shown,  to  be 
but  one  election;  that  the  presumption  is  that  all  the  electors 
voted  at  such  election,  and  the  proposition,  to  work  its  adoption, 
must  have  received  a  majority  of  all  the  votes  cast  at  such  election. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Holmes,  J.    Affirmed. 
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Lambertson  d  Hall,  for  appellant. 

Boehmer  &  Rummons,  contra: 

A  proposition  submitted  to  the  voters  of  a  munici- 
pality at  a  general  election  must  receive  a  majority  of 
the  votes  cast  at  such  election  in  its  favor,  in  order  to  be 
carried.  As  the  bond  proposition  failed  to  receive  a  ma- 
jority of  the  votes  cast  at  the  election,  it  did  not  carry 
and  hence  all  subsequent  acts  of  the  council  relative 
thereto  are  void.  {State  v.  Anderson^  26  Neb.,  517;  State 
r.  Bechel,  22  Neb.,  158;  State  v.  Benton,  29  Neb.,  469; 
Douglas  County  v.  Keller,  43  Neb.,  644.) 

A,  8.  Tibbets^  also  for  appellees. 

Hakrison,  J. 

The  appellees  herein,  in  their  character  as  residents 
and  taxpayers  of  the  city  of  Lincoln,  instituted  this  ac^ 
tion  in  the  district  court  of  Lancaster  county  to  restrain 
or  enjoin  the  execution  and  delivery  by  the  city,  the 
mayor  and  city  council  thereof,  of  certain  funding  bonds 
in  the  aggregate  sum  of  ?534,500  to  Elmer  B.  Stephenson, 
the  alleged  purchaser  of  such  bonds.  Pleadings  were 
filed  and  issues  joined  of  which  there  was  a  trial,  which 
resulted  in  a  judgment  by  which  the  execution  and  de- 
livery of  the  bonds  were  perpetually  enjoined.  Elmer 
B.  Stephenson  of  defendants  in  the  trial  court  has  ap- 
pealed to  this  court. 

The  proposition  of  the  issuance  of  the  bonds  was  sub- 
mitted to  a  vote  of  the  people,  and  of  the  questions  at 
issue  in  the  district  court  was  the  one.  Did  the  bond 
proposition  receive  the  requisite  number  of  votes  to  ef- 
fect its  adoption?  That  it  did  not  was  asserted  by  ap- 
j)ellees  and  is  urged  in  the  briefs  filed  in  this  court;  and 
on  oral  argument  counsel  for  appellees  especially  di- 
rected attention  to  this  branch  of  the  case.  The  propo- 
sition of  the  issuance  was,  pursuant  to  the  provisions  of 
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the  law,  submitted  to  a  vote  of  the  electors  of  the  city. 
Section  67,  subdivision  21,  chapter  13a,  article  1  of  the 
Compiled  Statutes,  1895,  page  208,  in  which  is  embodied 
the  grant  of  power  to  the  officers  of  a  municipality  of  the 
class  to  which  the  city  of  Lincoln  belonged  to  issue  fund- 
ing bonds,  reads  as  follows:  "To  provide  for  issuing 
bonds  for  the  purpose  of  funding  any  and  all  indebted- 
ness now  existing  or  hereafter  created  of  the  city,  now 
due  or  to  become  due,  when  the  same  shall  have  been 
authorized  by  a  vote  of  the  people;  Provided,  That  the 
mayor  and  council  shall  not  fund  any  bonded  debt  at  a 
higher  rate.  Such  bonds  shall  be  redeemable  after  ten 
years,  at  the  option  of  the  city."  The  phrase  "when  the 
same  shall  liave  been  authorized  by  a  vote  of  the  people" 
is  the  portion  of  the  section  with  which  we  have  here 
more  particularly  to  deal.  Authorized  by  the  vote,  in  this 
connection,  can  but  mean  by  a  majority,  as  there  are  but 
two  answers  to  be  made  to  the  question  submitted,  an 
affirmative  and  a  negative;  and  to  be  authorized,  the 
matter  of  the  proposition  must  receive  the  greater  num- 
ber or  majority  of  the  votes.  It  could' not  be  a  plurality, 
as  might  be  when  there  are  more  than  two  candidates  for 
office,  and  the  one  receiving  the  highest  number  of  votes 
is  ele(*ted,  but  may  not  have  received  a  majority  of  the 
votes.  The  word  "people,"  as  used  here,  must  mean  elect- 
ors or  voters.  It  can  have  no  other  signification,  and  the 
section  in  which  it  occurs  have  intelligible,  reasonable, 
and  sensible  force.  It  was  stated  in  an  act  that  towns 
and  cities  might  submit  a  proposition  to  the  vote  of  the 
"inhabitants."  The  word  "inhabitants"  was  held  to  mean 
voters.  (6  Am.  &  Eng.  Ency.  of  Law.  p.  445;  Walnut  v. 
Wade,  103  U.  S.,  683.)  The  phrase  under  consideration 
in  the  case  at  bar  must  necessarily  be  held,  from  the  act 
and  connection  in  which  it  appears,  to  refer  to  the  vote 
of  the  people  of  the  city  of  the  class  to  which  the  act  is 
applicable.  A  fair  reading,  then,  of  the  phrase  would 
be  "authorized  by  a  majority  of  the  vote  of  the  electors 
or  voters  of  the  city."     It  appears  that  an  ordinance  was 
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passed  by  the  city  council  in  which  provision  was  made 
for  the  submission  of  the  proposition  of  the  issuance  of 
the  funding  bonds  to  a  vote  of  the  electors  of  the  city, — 
and  we  will  here  digress  to  say  that  the  council  probably 
indicated  its  construction  of  the  law  with  reference  to  the 
vote  necessary  to  carry  the  subject  of  the  submission  in 
the  ordinance,  as  did  also  the  mayor  in  the  notice  or 
proclamation  published  of  the  election,  for  it  was  stated 
in  each  that  if  the  majority  of  the  votes  cast  at  the  elec- 
tion were  favorable  to  the  proposition,  the  mayor  and 
council  should  have  power  to  issue  the  bonds.  But  re- 
turning again  to  the  question  proper,  it  appears  that 
though  in  some  portions  of  the  ordinance  the  election 
therein  provided  was  denominated  a  "special  election,'^ 
it  was  fixed  to  be  held  on  Tuesday,  the  3d  day  of  April,. 
1894,  which  was  the  day  of  the  general  election  for  city 
officers,  and  the  vote  on  the  bond  proposition  was  to  be 
presided  over  by  the  same  judges  and  clerks  of  election 
as  the  vote  on  officers  at  the  general  city  election.  The 
vote  was  taken  at  the  same  polling  places  in  the  city,  the 
same  registration  lists  were  used,  the  same  voting  booths. 
Indeed,  no  measures  were  used  which  would  mark  the 
vote  on  the  bond  proposition  as  a  separate  election,  ex- 
cept separate  ballot  boxes  were  used  and  probably  sepa- 
rate poll  lists.  This  last  does  not  very  clearly  appear 
from  an  inspection  of  the  evidence.  This  constituted  but 
the  one  election  when  considered  for  the  purpose  of  de- 
termining how  many  persons  presented  themselves  and 
participated  as  voters  in  an  election  at  that  time  and 
place.     {State  v.  Bechel,  22  Neb.,  158.) 

The  next  question  which  presents  itself  for  considera- 
tion and  adjudication  is  whether,  under  the  provision  we 
have  quoted  in  regard  to  an  election  on  the  proposition 
to  issue  funding  bonds  held  at  the  same  time  and  place 
as  the  general  election  of  the  officers  of  the  city,  and  prac- 
tically as  a  part  of  that  election,  to  affirmatively  indorse 
the  proposition,  it  required  but  a  majority  of  the  votes  cast 
for  or  against  it,  or  did  it  require  a  majority  of  the  votes 
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cast  at  the  election?  No  inherent  right  or  power  ex- 
isted in  the  city  to  issue  these  or  any  other  bonds.  To  ex- 
ist it  must  be  conferred  by  statute.  {State  v.  Babcock^  21 
Xeb.,  187.)  If  issued,  they  created  a  debt  which  is  in 
effect  a  lien  upon  the  taxable  property  of  the  citizens  of 
the  municipality.  {Ftillerton  v.  School  District^  41  Neb., 
601.)  It  is  but  right  and  just  that  the  provisions  of  the 
law  regulating  the  procedure  in  the  preliminaries  or  pre- 
cedent conditions  to  be  fulfilled  in»  the  authorization  of 
their  issuance,  should  be  the  subjects  of  fairly  strict  con- 
struction, and  if  a  doubt  arises  or  is  entertained  in  any 
particular  it  should  be  resolved  in  the  interest  of  regu- 
larity and  fullness  of  compliance  with  such  requirements. 
An  application  of  this  rule  in  the  present  instance  leads 
as  to  the  conclusion  that  to  work  the  adoption  of  the 
proposition  submitted  it  was  necessary  that  a  majority 
of  all  the  votes  cast  at  the  election  be  favorable  to  it,  and 
not  only  a  majority  of  the  ballots  cast  for  or  against  the 
proposition.  It  required,  as  we  have  seen  by  giving  to 
the  portion  of  the  section  of  the  statute  in  reference  to 
the  vote  its  evident,  ordinary,  and  plain  import,  a  ma- 
jority of  the  votes  of  the  electors  of  the  city  to  authorize 
the  proper  officers  to  issue  bonds,  and  it  is  but  fair  and 
reasonable  to  take  the  highest  number  of  voters  voting 
at  the  election  on  the  selection  of  a  person  to  fill  any 
office  for  the  filling  of  which  the  election  was  being  held 
or  for  or  against  any  proposition  regularly  submitted  and 
voted  upon,  as  constituting  the  body  of  the  electors  of  the 
city.  The  registration  lists  would  not  furnish  a  perfect 
total  of  the  number,  as  the  body  of  the  voters  necessarily 
changes  with  the  passing  of  the  days,  some  who  have 
registered  probably  moving  away  from  the  city  and  new 
ones  coming  in  who  are  unregistered,  and  there  would 
also  be  many  others  who  do  not  register,  and  probably 
as  fair  a  test  of  the  number  of  the  electors  of  the  city  for 
the  purpose  for  which  it  is  desired  in  the  determination 
of  the  question  now  under  consideration  is  to  fix  it  at  the 
highest  number  who  voted  on  the  selection  of  any  one 
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oflfiee  or  matter  on  which  an  expression  of  the  voters  was 
taken  at  the  then  election.  It  must  be  presumed  that  the 
framers  of  the  section  of  the  statute,  by  virtue  of  which 
this  matter  of  the  bond  issue  was  submitted,  had  it  in 
contemplation  that  all  the  electors  would  vote  (as  indeed, 
if  possible,  they  all  should),  and  that  a  majority  of  those 
voting  should  settle  the  question.  (Slingerland  v.  Norton, 
61  N.  W.  Eep.  [Minn.],  322.)  To  adopt  any  other  con- 
struction would  cast  it  within  the  realm  of  doubt  and 
uncertainty  and  involve  inquiries  whether  there  were 
electors  who  for  any  reason  had  not  appeared  at  the  polls 
and  voted,  would  in  fact  lead  to  divers,  many,  and  endless 
questions,  invite  contests  in  elections,  and,  in  fact,  would 
seriously  cripple  or  impede,  if  not  entirely  destroy,  any 
intended  operation  of  the  law.  {People  v.  Warfieldy  20 
111.,  160.) 

In  the  case  of  People  v.  Wiantj  48  111.,  263,  the  question 
to  be  decided  was  whether  a  vote  taken  on  the  proposi- 
tion had  authorized  a  removal  of  the  county  seat  from 
one  town  to  another.  In  the  law  under  the  provisions 
of  which  the  submission  was  made  it  was  stated  that  if 
it  should  appear  from  a  canvass  of  the  votes  that  a  ma- 
jority of  the  legal  voters  of  the  county  had  voted  for  the 
removal  to  Wheaton,  then  that  place  should  be  the  county 
seat  of  the  county.  The  election  was  held  at  the  same 
time  as  the  election  for  circuit  judge.  A  majority  of  the 
votes  cast  on  the  (luestion  of  the  removal  of  the  county 
seat  was  favorable  thereto,  but  not  a  majority  of  the 
whole  number  cast  at  the  election,  as  appeared  from  the 
jKill  on  the  election  of  the  circuit  judge.  It  was  held: 
^'Where  an  election  on  the  question  of  the  removal  of  a 
county  seat  happens  to  be  held  at  the  same  time  there  is 
another  election  as  for  a  circuit  judge,  the  vote  cast  on 
the  single  question  of  removal  will  not  alone  govern  as  to 
whether  a  majority  of  all  the  legal  votes  of  the  county 
were  given  in  favor  of  removal,  but  it  must  appear  that  a 
majority  of  all  the  votes  cast  at  that  election  were  so 
given."  And  it  was  further  said  in  the  body  of  the  opin- 
44 
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ion:  "In  this  case  it  appears  that  the  majority  of  the  votes 
cast  at  the  election  on  the  question  were  for  removal,  but 
the  clerk's  certificate  does  not  show  that  those  voting  in 
its  favor  are  a  majority  of  the  votes  cast  at  that  electi<m. 
*  *  *  In  this  case,  however,  there  was,  at  the  same 
time,  an  election  held  for  circuit  judge,  which  was  a 
regular  election.  We  therefore  have,  in  this  case,  addi- 
tional means  of  ascertaining  the  whole  number  of  voters 
of  the  county.  If  the  return  of  the  various  poll  books  of 
the  county  showed  a  larger  number  of  votes  cast  for  cir- 
cuit judge,  or  other  officer,  than  were  cast  for  and  against 
removal  of  the  county  seat,  then  that  should  be  taken  as 
the  number  of  voters  of  the  county;  and  it  should  appear 
that  a  majority  of  the  voters  at  that  election  had  cast 
their  votes  in  favor  of  removal  before  the  county  seat 
could  be  changed.  It  is  not  the  vote  cast  upon  that  single 
question  that  is  to  govern  where  it  occurs  at  any  other 
election  held  at  the  same  time,  but  it  must  appear  tliat  a 
majority  of  all  the  votes  cast  at  that  election  are  in  favor 
of  removal."  {State  v,  Wuikehneierj  35  Mo,,  103;  State  c. 
Benton^  29  Neb.,  460;  Stebhina  v.  Judge  of  Superior  Court  of 
Grand  Rapidly  66  N.  W.  Rep.  [Mich.],  594.) 

In  the  decision  in  the  case  of  People  v.  BroicUj  11  111., 
478,  in  considering  a  section  of  the  constitutiou  of  the 
state  of  Illinois  wherein  it  was  stated:  "  *The  general  as- 
sembly shall  provide  by  a  general  law  for  a  township 
organization,  under  which  any  county  may  organize 
whenever  the  majority  of  the  voters  of  such  county,  at 
any  general  election,  shall  so  determine,'"  it  was  ob- 
served: "At  the  ensuing  general  election  in  the  county 
of  Woodford  one  hundred  and  fifty -three  votes  were  jriven 
for  and  one  hundred  and  seven  votes  against  township 
organization,  while  more  than  six  hundred  votes  were 
cast  in  the  county.  The  question  arises  on  this  state  of 
case  whether  the  township  organization  was  lejially 
adopted  by  the  people  of  that  county.  The  section  of  the 
constitution  before  recited  is  free  from  all  doubt  or  un- 
certainty.    The  language  is  clear  and  explicit,  and  ad- 
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mits  of  but  one  meaning.  It  does  not  mean  a  majority 
of  those  voting  on  the  question  to  be  submitted,  but  a 
majority  of  all  the  legal  voters  of  the  county.  The  right 
of  a  county  to  organize  under  a  law  to  be  passed  in  pursu- 
ance of  this  provision  of  the  constitution  is  made  ex- 
pressly to  depend  upon  an  affirmative  vote  of  a  majority 
of  all  the  citizens  of  the  county  entitled  to  vote  on  the 
question/' 

We  ar^  fully  aware  that  there  is  a  line  of  decisions 
which  announce  a  doctrine  differing  radically  from  the 
general  rule  which  we  follow  in  the  present  case,  but 
some  of  such  decisions  have  been  considered  by  this 
court  and  the  doctrine  disapproved  and  a  refusal  to  fol- 
low it  expressed  (State  v.  Commissioners  of  Lancaster 
County,  6  Neb.,  474;  State  v.  BabcocJc,  17  Neb.,  188),  and 
we  now  indorse  what  was  then  stated  in  this  regard. 

In  our  own  state,  in  the  case  of  State  v.  Commissioners  of 
Lancaster  County,  supra,  it  appeared  that  the  proposition 
of  township  organization  had  been  submitted  to  the  vot- 
ers of  Lancaster  county  at  a  general  election,  and  that 
a  majority  of  the  votes  cast  on  the  proposition  were  favor- 
able thereto,  but  not  a  majority  of  all  the  votes  cast  at 
the  election.  The  decision  involved  a  construction  of 
section  5^  article  10,  of  the  constitution,  under  which  the 
proposition  was  submitted,  which  read  as  follows:  **  ^The 
legislature  shall  provide  by  general  law  for  township  or- 
ganization, under  which  any  county  may  organize  when- 
ever a  majority  of  the  legal  voters  of  such  county,  voting 
.at  any  general  election,  shall  so  determine;'  "  and  it  was 
then  said  by  Gantt,  J.,  who  wrote  the  opinion:  "I  think 
that  section  5,  article  10,  of  the  constitution  must  be  con- 
strued according  to  the  plain  meaning  of  the  words  used, 
and  that  the  language  employed  therein  is  mandatory; 
and  therefore,  as  the  affirmative  vote  on  the  question  sub- 
mitted was  less  than  a  majority  of  all  the  legal  voters 
voting  at  the  general  election,  the  proposition  to  adopt 
township  organization  was  defeated." 

In  the  case  of  State  v.  Babcock,  supra,  there  was  under 
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consideyation  section  1  of  article  15  of  the  constitution, 
which  provides  for  the  submission  of  amendments  to  the 
constitution  proposed  by  the  legislature  to  a  vote  of  the 
electors  of  the  state,  and  for  publication  of  the  proposed 
amendments  for  a  prescribed  time  "immediately  preced- 
ing the  next  election  of  senators  and  representatives,  at 
which  election  the  same  shall  be  submitted  to  the  electors 
for  approval  or  rejection,  and  if  a  majority  of  the  electors 
voting  at  such  election  adopt  such  amendments,  the  same 
shall  become  part  of  this  constitution."  In  the  opinion 
written  by  Maxwell,  J.,  appears  the  following  statement 
in  regard  to  the  facts:  "It  is  agreed  by  the  parties  that 
the  whole  number  of  votes  cast  at  the  election  in  Novem- 
ber, 1884,  was  134,000  for  governor  and  other  state  offi- 
cers, and  132,000  for  senators  and  representatives;  and  in 
favor  of  the  proposed  amendment  51,959,  and  17,766 
against  the  same."  It  was  held  that  the  proposed  amend- 
ment, to  be  adopted,  must  have  received  a  majority  of 
the  whole  number  of  votes  cast  at  the  election,  and  as  it 
had  not,  it  was  not  adopted.  For  a  decision  in  regard  to 
a  similar  provision  of  the  constitution  of  the  state  of 
Ohio,  on  the  same  subject,  see  State  v.  ForaJceTj  23  N.  E. 
Kep.,  491. 

In  the  case  of  State  v.  Bechelj  supra^  the  questio^i  was  of 
the  vote  necessary  to  give  consent  to  a  street  railway  com- 
pany to  construct  and  maintain  a  street  railway  on  the 
streets  of  Omaha.  The  proposition  was  submitted  and 
voted  upon  at  the  same  time  and  place  as  the  general  city 
election.  The  proposition  received  a  majority  of  the 
votes  cast  on  that  particular  question,  but  not  a  majority 
of  the  largest  number  of  votes  cast  at  the  election  on  any 
one  office  or  matter  submitted,  and  hence  it  was  held  by 
the  court  not  carried.  The  submission  was  made  under 
the  following  provisions:  Section  2  of  the  article  of  the 
constitution  entitled  "Miscellaneous  Corporations,"  in. 
which  it  was  stated  that  the  legislature  should  pass  no 
general  law  "granting  the  right  to  construct  and  operate 
a  street  railroad  within  any  city     ♦     ♦     ♦    without  first 
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requiring  the  consent  of  a  majority  of  the  electors 
thereof,"  and  section  5  of  article  8  (now  7),  chapter  72, 
Compiled  Statutes,  in  which  the  requirement  in  regard 
to  the  vote  necessary  to  carry  the  question  was:  "And 
if  a  majority  of  the  votes  cast  at  such  election  shall  be  in 
favor  of,"  etc. 

In  the  case  of  State  v.  Anderson^  26  Neb.,  517,  the  lan- 
guage of  section  30,  part  1,  chapter  18,  Compiled  Statutes, 
wherein  it  states,  "  *If  it  appears  that  two-thirds  of  the 
votes  cast  are  in  favor  of  the  proposition,' "  was  held  to 
require  for  the  adoption  of  a  proposition  to  which  the 
section  had  reference  a  number  of  votes  equal  to  two- 
thirds  of  the  votes  cast  upon  any  one  question,  or  for  all 
the  candidates  for  any  one  office,  at  the  election  at  which 
the  proposition  was  submitted.  (See,  for  approval  of 
general  principle,  Douglas  County  v.  Keller ^  43  Xeb.,  635; 
and  for  approval  of  the  doctrine  of  State  v.  Anderaony 
siipra,  in  regard  to  the  section  of  the  statute  therein  con- 
sidered, see  Stenberg  v.  State^  50  Neb.,  127.) 

In  the  case  of  State  v.  Benton^  29  Neb.,  460,  in  which  the 
facts  in  respect  to  the  submission  of  the  question  of  the 
issuance  of  bonds  by  the  school  district  of  the  city  of 
Omaha,  a  metropolitan  city  constituting  one  school  dis- 
trict, and  the  manner  of  conducting  the  election,  etc., 
were  very  similar  to  the  circumstances,  in  the  like  connec- 
tion, of  the  case  at  bar,  there  were  two  provisions  of  the 
law  applicable  to  and  governing  the  vote  necessary  to 
be  cast  to  carry  the  proposition  under  consideration, 
worded  as  follows:  "  *A  majority  of  the  ballots  polled  at 
such  an  election  shall  be  for  issuing  bonds,' "  and  "  <The 
electors  shall  sanction  the  issuing  of  said  bonds  in  the 
manner  aforesaid.' "  The  submission  was  at  the  same 
time  and  place  as  a  regular  city  election,  and  the  question 
received  a  majority  of  the  votes  cast  as  to  it,  but  failed 
to  receive  a  majority  of  all  the  votes  polled  for  some  of 
the  offices  to  be  filled  at  the  regular  city  election,  and  it 
was  held  "not  sanctioned  by  the  vote  given." 

The  case  of  State  v.  Ropery  47  Neb.,  417,  involved  the 
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consideration  of  a  special  election  on  the  proposition  of 
removal  of  a  county  seat.  It  was  an  election  held  spe- 
cially for  the  purpose  of  determining  the  one  question, 
and  there  was  no  voting  for  any  person  or  anything  more 
than  the  proposition  of  removal.  The  decision  of  this 
court  finally  hinged  on  the  determination  of  the  point  of 
whether  certain  ballots  should  be  counted  as  votes  cast 
or  not.  The  opinion  in  the  Boper  case  has  no  bearing  on 
the  question  now  under  consideration,  except  to  the  ex- 
tent that  it  approves  the  general  rule  that  when  a  propo- 
sition of  the  nature  of  the  one  out  of  the  vote  upon  which 
the  controversy  in  the  case  arose  is  submitted  at  a  gen- 
eral election,  the  highest  number  of  votes  cast  on  any 
proposition  or  for  any  candidate  is  assumed  to  be  the 
total  number,  of  which  the  requisite  majority  must  be 
obtained. 

We  have  thus  referred  to  the  foregoing  decisions  of 
this  court  for  the  purpose  of  calling  attention  to  the  fact 
that  through  and  in  each  and  every  one  of  them  there  is 
the  element  or  principle  that  if  a  proposition  is  submitted 
at  a  general  state  or  municipal  election,  under  a  law 
which  requires  for  the  adoption  of  the  proposition  a 
majority  of  all  the  votes  cast,  it  must  receive  more  than 
one-half  of  the  total  number  of  votes  polled  at  such  elec- 
tion on  any  matter  or  the  filling  of  any  office  on  which  a 
vote  is  taken.  The  proposition  to  issue  the  bonds  is 
shown  to  have  received  a  majority  of  the  votes  cast  for 
and  against  it,  but  not  a  majority  of  the  votes  cast  at  the 
election  at  which  it  was  submitted,  hence  was  not 
adopted.  The  power  of  the  officers  of  the  city  to  issue 
the  bonds  depended  on  the  authorization  of  such  action 
by  "the  vote  of  the  people,"  and  not  on  any  declaration 
of  the  result  of  the  election  by  the  officers,  or  any  of  them, 
or  any  other  person  or  persons;  and  the  authority  not 
having  been  granted  by  the  vote  taken,  they  could  not 
issue  them.  {Douglas  Cmmty  v.  Keller y  43  Neb.,  635;  Sten- 
herg  v.  State,  50  Neb.,  127.) 

It  appears  that  the  bonds  had  been  prepared  and  con- 
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tained  a  clause  that  they  should  be  "payable  in  United 
States  gold  coin,  government  standard  of  present  weight 
and  fineness,  or  its  equivalent,"  or  were,  as  prepared, 
what  are  commonly  known  as  "gold  bonds,"  and  the 
question  is  presented  here  w^hether  under  a  general  au- 
thorization for  the  issuance  of  the  bonds,  if  conferred, 
would  the  bonds  as  prepared  be  valid?  Since  the  de- 
i'ision  of  the  question  we  have  heretofore  discussed  dis- 
poses of  the  case,  and  a  determination  of  this  one  would 
not  change  the  result,  we  deem  it  unnecessary  at  this  time 
to  consider  and  decide  the  further  query.  It  follows  that 
the  judgment  of  the  district  court  is 

Affirmed. 


Sidney  S.  Stewart  v.  Henry  C.  Smith. 

Piled  February  16, 1897.    No.  7117. 

1.  Beview:  Sufficiency  of  Evidence.    A  case  wiU  not  be  reversed  on 

the  ground  of  the  insufficiency  of  the  evidence  to  sustain  the  ver- 
dict where  there  is  not  such  a  lack  of  evidence  in  its  support  as  to 
lead  to  the  conclusion  that  it  is  manifestly  wrong. 

2.  Action  for  Commission  on  Sale  of  Land:  Verdict  for  Defendant. 

Evidence  in  this  case  held  sufficient  to  sustain  the  verdict  rendered. 

3.,  Beal  Estate  Agents:  Commission.  A  real  estate  broker  who  is  em- 
ployed to  sell  or  dispose  of  property  has  no  claim  for  a  commis- 
sion until  he  has  furnished  a  purchaser  for  the  property,  willing 
and  able  to  buy  It  upon  such  terms  and  at  the  price  prescribed  by 
the  vendor. 

4.  Instructions:  Request.  If  further  and  more  specific  instructions 
are  desired  on  a  point  covered  by  the  charge  given,  they  must  be 
prepared  and  presented  on  behalf  of  the  party  in  whose  interest  it 
is  contended  they  were  necessary. 

6. :    Review.    Certain  instructions  attacked  as  erroneous  held 

applicable  to  the  evidence,  and,  when  read  and  construed  in  con- 
nection with  other  branches  of  the  charge,  not  to  be  erroneous  or 
prejudicial  to  the  rights  of  the  complaining  party. 

Error   from  tlie   district  court   of  Johnson   county. 
Tri(Ml  below  before  Bush,  J.     Affirmed. 
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L.  0.  Chapman  and  W.  E.  Stewart^  for  plaintiff  in  error. 
E.  W.  Thomas  and  J.  Hall  Hitclicockj  contra. 

Hakrison,  J. 

In  this  action  the  plaintiff  sought  to  recover  a  sum 
alleged  to  be  his  due  from  defendant  as  commission  on 
sale  of  real  estate  alleged  to  have  been  effected  by  him 
for  defendant.  The  material  portions  of  the  petition  filed, 
after  allegations  of  defendant's  ownership  of  the  real 
estate,  were  as  follows: 

"That  this  plaintiff  and  defendant,  on  or  about  the 
3d  day  of  September,  1892,  entered  into  an  agreement 
in  which  it  was  stipulated  that  this  plaintiff  was  to  find 
for  and  furnish  to  this  defendant  a  purchaser  for  the  real 
property  aforesaid. 

"3.  That  the  terms  named  in  the  said  agreement  on 
which  this  plaintiff  was  to  furnish  to  this  defendant  a 
purchaser  was  as  follows:  $4,500,  f 2,500  in  cash,  pur- 
chaser to  assume  a  mortgage  then  on  the  land  of  $2,000, 
as  a  part  of  the  purchase  price  to  be  paid. 

"4.  That  in  accordance  with  the  agreement  aforesaid 
this  plaintiff  did,  on  or  about  the  6th  day  of  October,  1892, 
furnish  to  this  defendant  a  purchaser  for  the  said  real 
property  aforesaid;  that  the  said  purchaser  agreed  to 
and  with  this  defendant  to  purchase  the  said  land  upon 
the  terms  aforesaid;  that  at  the  time  of  the  said  agree- 
ment between  this  defendant  and  the  purchaser  of  the 
said  land  the  said  purchaser  was  in  a  financial  way  able 
to  comply  with  his  part  of  the  contract;  that  the  said 
purchaser  was  a  bona  fide  purchaser.  \ 

"5.  That  the  said  service  rendered  by  this  plaintiff  to 
this  defendant  is  reasonably  worth  the  sum  of  $137.50.'' 

The  answer  contained  an  admission  of  the  ownership 
of  the  property  described  in  the  petition  and  a  general 
denial  of  each  and  every  other  allegation  of  the  pe^tition. 
A  trial  of  the  issues  in  the  district  court  of  Johnson 
county,  where  the  suit  was  instituted,  resulted  in  a  ver- 
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diet  and  judgment  favorable  to  defendant,  from  which 
tliis  error  proceeding  on  behalf  of  plaintiff  has  been  pros- 
ecuted to  this  court. 

One  assignment  of  error  presents  the  question  of  the 
sufficiency  of  the  evidence  to  support  the  verdict  ren- 
dered. The  sale  of  the  land,  on  the  negotiation  of  which 
this  action  is  predicated,  was  never  completed  by  any 
payment  of  the  purchase  price  or  any  portion  thereof,  or 
by  any  transfer  or  agreement  therefor.  Indeed  the  evi- 
dence, although  conflicting,  warranted  a  finding  that  no 
definite  or  settled  arrangement  had  been  reached  as  to 
the  terms  of  a  contemplated  sale.  Of  the  conflicting  evi- 
dence there  was  also  sufficient  to  sustain  a  finding  that 
plaintiff  had  never  been  employed  by  defendant  to  sell 
the  land,  and  possibly  that  the  relation  of  principal  and 
agent  in  regard  to  such  sale  had  never,  directly  or  indi- 
rectly, by  stated  contract  or  by  acts  of  one  accepted  by 
the  other,  been  given  an  existence;  and  further,  that  the 
party,  the  prospective  purchaser  furnished  by  plaintiff, 
was  not  at  the  time  ready  and  able  to  complete  the  pur- 
chase according  to  the  proposed  terms  of  sale.  These  are 
all  essential  elements  without  the  appearance  of  which, 
in  an  action  of  this  character,  the  plaintiff  was  not  en- 
titled to  recover,  and  the  contrary  finding,  based  on  suffi- 
cient evidence,  will  not  be  disturbed.  "A  new  trial  will 
not  be  granted  by  the  supreme  court  on  the  ground  of  a 
want  of  sufficient  evidence  to  support  the  verdict,  unless 
the  want  is  so  great  as  to  show  that  the  verdict  is  mani- 
festly wrong."     {Potvin  v.  Curran^  13  Neb.,  302.) 

It  is  of  the  assignments  that  the  trial  court  erred  in 
giving  the  first  instruction  requested  for  defendant.  The 
alleged  error  in  this  instruction  was  that  it  informed  the 
jury  that  the  evidence,  to  entitle  the  plaintiff  to  a  recovery, 
must  show  that  the  relation  of  principal  and  agent,  in 
respect  to  the  proposed  sale  of  the  land,  existed  between 
the  plaintiff  and  defendant;  also,  that  it  was  not  applica- 
ble to  the  evidence.  With  reference  to  the  latter,  suffice 
it  to  say  that  it  was  applicable  to  the  evidence,  and  in 
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regard  to  the  former,  when  the  instruction  was  viewed 
as  it  should  be,  in  connection  with  further  instructions, 
prepared  and  given  at  the  instance  of  counsel  for  plaintiff, 
the  jury  could  only  understand  it  must  appear  that  the 
relation  of  employe  and  employer  existed;  that  plaintiff 
represented  and  did  any  acts  alleged  to  have  been  per- 
formed by  him  in  and  about  the  negotiations  for  a  sale  of 
the  land,  for  and  in  behalf  of  defendant,  and  thereby  be- 
came entitled  to  compensation. 

It  is  complained  that  it  was  error  to  give  an  instruc- 
tion asked  for  defendant,  that  the  plaintiff  must  establish 
the  procurement  of  a  purchaser  ready  and  willing  and 
of  the  financial  ability  to  complete  the  purchase  for  the 
price  and  on  the  terms  and  conditions  originally  required 
by  the  owner  of  the  land.  Counsel  say:  "That  the  pro- 
I)OKed  purchaser  must  be  able,  as  well  as  willing,  to  per- 
form, we  do  not  deny;  but  we  contend  that  ability  to  per- 
form is  presumed,  in  absence  of  evidence  to  the  contrary, 
and  if  inability  is  a  defense,  it  must  be  pleaded  and  proven 
by  the  defendant  This  instruction  changed  the  burden 
of  proof,  which  is  error  on  the  part  of  the  court;"  citing, 
with  others,  the  case  of  Orosse  t\  Gooley^  45  N.  W.  Kep. 
[Minn.],  15,  wherein  it  was  held:  "Where  a  Feal  estate 
broker  has  procured  a  purchaser  for  the  property  of  his 
principal,  the  solvency  and  ability  of  such  purchaser  to 
perform  the  obligations  of  his  contract  will  be  presumed 
until  the  contrary  is  proven."  This  is  but  saying  that 
when  the  proof  shows  that  a  purchaser  was  procured  who 
entered  into  a  contract  for  the  purchase  of  the  property, 
a  prima  fade  case  has  been  made  by  the  plaintiff;  that 
the  presumption  will  prevail  that  the  party  is  able  to  per- 
form. This,  if  the  rule  in  this  state,  which  we  need  not 
now  decide,  does  not  and  did  not  conflict  with  what  was 
stated  in  the  instruction  the  subject  of  this  attack.  Un- 
questionably the  plaintiff  must  both  plead  and  prove  the 
ability  to  perform,— must  establish  a  prima  facie  case. 
What  facts  proven  and  their  necessarily  attendant  pre- 
sumptions might  suflftce  as  a  performance  of  such  task, 


Vol.  50]  JANUARY  TERM,  1897.  636 


Talcott  V.  Field. 


if  a  matter  demanding  further  instruction,  devolved  the 
duty  on  counsel  for  plaintiff,  of  the  preparation  and  pre- 
sentation for  giving  of  such  an  instruction.  This  they 
failed  to  do,  and  the  complaint,  if  it  could  have  prevailed, 
is  without  force. 

EiTor  is  specifically  assigned  of  the  giving,  in  the 
charge  to  the  jury,  of  each  of  the  instructions,  third,  fifth, 
and  sixth,  requested  for  the  defendant.  These  instruc- 
tions were  applicable  to  the  evidence,  and  when  read  and 
construed  in  connection  with  the  other  portions  of  the 
charge,  especially  those  given  at  the  request  of  counsel 
for  plaintiff,  were  not  erroneous  or  prejudicial  to  the 
rights  of  plaintiff,  hence  the  objections  to  them  must  be 
overruled.  No  available  errors  have  been  assigned  and 
presented,  and  it  follows  that  the  judgment  will  be 

Affirmed, 


James  Talcott,  appellant,  v.  James  R.  C.  Field  bt  al,, 

appellees. 

Filed  February  16, 1897.    No.  7106. 

BiU  of  Exceptions:  Authentication.  A  bill  of  exceptions  must  be 
authenticated  by  the  clerk  of  the  district  court  to  entitle  its  con- 
tents to  consideration  in  an  appeal  to  this  court. 

Appeal  from  the  district  court  of  Gage  county.  Heard 
below  before  Bush,  J.     Affirmed. 

J.  E.  Cohbey,  for  appellant 

Harrison,  J. 

The  result  of  the  trial  of  the  issues  in  the  district  court 
of  Gage  county  in  this,  an  action  instituted  by  appellant 
to  subject  certain  property  described  in  the  i>etition  filed 
to  the  payment  of  a  judgment  in  favor  of  appellant 
against  the  appellees  herein,  was  a  finding  and  judgment 
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for  appellees  of  dismissal  of  appellant's  action,  from 
which  an  appeal  has  been  i)epfected  to  this  court 

The  questions  presented  on  aj^al  require  an  examina- 
tion and  consideration  of  the  evidence  adduced  on  the 
trial,  or  a  portion  thereof.  What  purports  to  be  a  bill  of 
exceptions  is  attached  to  the  record,  but  it  lacks  identifi- 
cation by  the  certificate  of  the  clerk  of  the  district  court; 
hence  the  matters  therein  contained  will  not  be  investi- 
gated. Since  the  evidence  is  not  properly  before  us,  and 
without  it  we  cannot  determine  the  force  of  appellant's 
attack  on  the  judgment  of  the  trial  court,  such  judgment 

must  be 

Affirmbd. 


Edwin  W.  Mosher  v.  Oliver  P.  Cole  bt  al. 

Filed  Februabt  16, 1897.    No.  7095. 

Landlord  and  Tenant:  Action  fob  Rent:  Attornment.  In  an  action 
for  rent  the  defendants  answered  that  the  lessor  had  falsely  rep- 
resented that  he  was  the  owner  of  and  entitled  to  control  the  de- 
mised premises,  and  thereby  Induced  the  lessees  to  enter  into  the 
lease,  when  In  fact  the  lessor  did  not  own  the  premises  and  was 
not  entitled  to  the  control  thereof  or  to  lease  them,  and  that  sub- 
sequently the  defendants  had  attorned  to  and  received  a  lease  of 
the  property  from  the  owner,  and  paid  the  rent  during  the  time 
for  which  it  was  claimed  In  the  action  to  the  later  lessor.  Hel4, 
That  inasmuch  as  the  lessee  took  possession  of  the  premises  under 
the  lease  by  virtue  of  which  the  plaintiffs  asserted  their  claim  for 
rent  due,  and  it  not  being  shown  that  defendants  had  surrendered 
their  rights  under  the  first  lease  or  been  kept  out  of  possession, 
or  that  there  had  been  an  eviction  or  Its  equivalent  by  the  holder 
of  the  paramount  title,  there  was  no  sufficient  defense. 

Error  from  the  district  court  of  York  county.    Tried 
below  before  Bates,  J.    Reversed. 

Oilbert  Bros.y  for  plaintiff  in  error. 

References:  Mattis  v.  RoUnsoUy  1  Neb.,  3;  1  Washburn, 
Real  Property,  361;  2  Herman,  Estoppel  &  Res  Judicata, 
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see.  868;  McAusland  v.  Pundtj  1  Neb.,  249;  Parker  v.  Nan- 
sou  y  12  Neb.,  419;  Denniss  v.  Twitchelly  10  Met.  [Mass.],  180; 
Bond  V.  SiatCy  19  Neb.,  128;  Rector  v.  Gibbon,  111  U.  S.,  276. 

F.  C,  Potjoer,  contra. 

Keferences:  Anderson  v.  Smithy  63  111.,  129;  Mattis  v. 
IfoUnsony  1  Neb.,  3;  Carter  v.  Marshall^  72  111.,  609;  Ber- 
ridge  v.  Qlassey,  7  Atl.  Rep.  [Pa.],  749. 

Harrison,  J. 

In  this  case  it  was  alleged  for  cause  of  action  in  plaint- 
iff's petition  that  on  May  9, 1892,  Charles  Green  was  law- 
fully possessed  of  certain  described  property  in  the  city 
of  York,  this  state,  which  he  then  leased  to  the  defend- 
ants for  the  term  of  one  year,  they  to  pay  therefor  this 
sum  of  |15  per  month  in  advance  for  each  and  every 
month  during  the  term  of  the  lease;  that  on  July  2,  1892, 
the  plaintiff  became  the  owner  of  the  lease  and  entitled 
to  the  benefits  thereof  by  virtue  of  an  assignment  exe- 
cuted by  the  lessor  named  in  the  lease;  that  defendants 
were  notified  of  said  assignment  and  gave  their  assent 
thereto,  and  promised  in  writing,  indorsed  on  said  lease, 
to  make  payments  due  thereunder  to  plaintiff;  that  de- 
fendants had  defaulted  in  five  payments  due  under  the 
terms  of  the  lease,  commencing  with  the  payment  due 
Sei)tember  10,  1892.  Defendant's  answer  was  to  the  ef- 
fect that  Charles  Green  was  not,  at  the  time  of  the  execu- 
tion of  the  lease  under  which  the  claim  in  this  action  ac- 
crued, the  owner  or  entitled  to  the  possession  or  control 
of  the  premises  leased,  and  that  he  had  not  been  since  the 
31st  day  of  December,  1891,  at  which  date  the  title  and 
right  of  possession  of  said  property  had  been  decreed  by 
the  district  court  of  York  county  to  be  in  one  Rachel  B. 
Gr(  en,  to  the  exclusion  of  all  persons,  and  especially 
Charles  Green,  named  as  lessor  in  the  contract  of  lease 
with  defendants;  that  defendants  were  induced  to  enter 
into  said  contract  by  the  false  representations  of  Charles 
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Cxreen  that  he  was  the  owner  and  in  possession  of  the 
property  to  be  affected  thereby,  and  entitled  to  the  con- 
trol thereof;  that  long  subsequent  to  the  execution  of 
the  lease  the  defendants  became  informed  of  the  facts  in 
regard  to  the  title  and  right  to  possession  and  control  of 
the  property  occupied  by  them  by  virtue  of  the  lease,  and 
were  notified  by  the  agents  of  Rachel  B.  Green  of  her 
claimed  rights  in  the  premises  and  demand  made  that 
defendants  vacate  the  property,  and  that  they  would  be 
evicted  unless  they  would  attorn  to  Bachel  B.  Green  and 
pay  to  her  all  moneys  due  for  the  use  and  occupation  of 
the  premises;  that  defendants  afterward  recognized  and 
acknowledged  the  rights  of  Rachel  B.  Green  in  the  prem- 
ises and  made  such  payments  to  her,  including  the 
amounts  due  for  the  months  for  wliich  the  payments  are 
demandcMl  in  the  present  action.  For  plaintiff,  in  reply, 
there  was  a  denial  of  all  allegations  of  the  answer  in 
relation  to  false  representations  made  by  Charles  Green, 
at  the  time  of  leasing,  of  and  concerning  the  title  to  the 
property  and  the  rights  of  possession  and  control  thereof. 
There  was  an  affirmative  statement  that  the  case  was  one 
on  an  appeal  from  the  judgment  of  a  justice  of  the  peace, 
and  that  in  the  inferior  court  no  such  defense  had  been 
made  of  the  issues  tried  and  adjudicated.  The  reply  also 
contained  an  admission  of  the  rendering  of  the  decree 
December  31,  1891,  pleaded  in  the  answer,  but  alleged 
the  appeal  thereof  to  the  supreme  court,  and  the  approval 
and  filing  of  a  supersedeas  bond;  and  further,  that  when 
the  decree  was  rendered  Charles  (ireen  was  in  the  posses- 
sion of  the  property;  that  Rachel  B.  Green  had  moved 
the  court  for  a  writ  of  possession  of  said  premises  after 
the  rendition  of  the  decree  set  forth  in  the  answer  and 
her  motion  had  been  overruled.  A  jury  was  impaneled 
and  a  trial  of  the  issues  had.  At  the  close  of  the  intro- 
duction of  the  evidence  the  presiding  judge  instructed  tbe 
jury  to  return  a  verdict  for  defendants,  which  instruction 
was  obeyed  by  that  body,  and  in  the  regular  course  of 
the  proceedings  judgment  was  rendered  in  accordance 
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with  the  verdict.  The  ease  has  been  removed  to  thi& 
court  by  error  proceedings  on  behalf  of  the  plaintiff. 

It  is  a  general  rule  that  a  tenant  cannot  deny  his  land- 
lord's title  in  an  action  to  recover  the  rent  moneys  ac- 
crued under  the  terms  of  the  lease.  (Washburn,  Real 
Property,  357*.)  In  the  case  of  Nissen  v.  Turner^  50  Neb.^ 
272,  wherein  an  action  for  rent  moneys  due  was  attempted 
to  be  defended  on  the  ground  of  want  of  title  in  the 
lessor  and  title  in  another,  and  false  representations  of 
lessor  in  regard  to  the  title,  which  induced  the  lessee  ta 
execute  the  contract  of  lease,  it  was  held:  "To  an  action 
for  rent  the  defendant  pleaded  that  he  had  been  induced 
to  enter  into  the  lease  by  the  plaintiff's  falsely  and  fraudu- 
lently representing  to  him  that  he  was  the  owner  of  the 
demised  premises,  whereas  in  fact  he  was  not  the  owner 
and  had  no  authority  to  lease  the  same;  that  thereafter 
the  defendant  had  accepted  a  lease  from  and  paid  rent 
to  the  true  owner.  Held  not  to  state  a  defense,  there 
being  no  averment  that  the  lessee  had  not  entered  into 
possession,  or  that  he  had  been  kept  out  of  possession  or 
evicted  by  the  holder  of  the  paramount  title,  or  that  he 
had  surrendered  the  lease."  (See,  also,  Parker  v.  Nau,sotiy 
12  Neb.,  419;  McAuslaml  v.  Fundi,  1  Neb.,  249.)  The  facts 
of  the  case  at  bar  bring  it  directly  within  the  rule  an- 
nounced in  Nissen  i\  Turner;  hence  it  must  be  governed 
thereby. 

Counsel  for  defendant  cite  and  rely  upon  the  decision 
in  the  case  of  Mattis  v.  RohinsoUy  1  Neb.,  3,  to  sustain  their 
position  in  this  case,  and  it  is  stated  in  the  brief  of  coun- 
sel for  plaintiff  that  it  was  claimed  in  the  trial  court  to 
announce  the  doctrine  "that  a  tenant  can  yield  to  a  para- 
mount title  simply  by  notifying  the  landlord,  without  an 
actual  surrender  of  possession."  What  was,  in  fact,  an- 
nounced in  Mattis  v.  Rohinson,  supi^a,  was  the  following: 
**Wherever  there  is  a  paramount  title  in  a  third  person, 
who  has  a  right  thereby  to  the  possession,  and  it  can  be 
done  without  any  collusion  or  bad  faith  to  the  lessor,  the 
tenant,  in  order  to  prevent  being  expelled  by  the  holder  of 
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that  title,  to  whom,  otherwise,  he  would  be  rendering 
himself  liable  as  a  trespasser,  may  yield  the  possession 
and  attorn  to  or  take  from  such  holder  of  the  title  a  new 
lease,  or  he  may  abandon  the  possession.  In  neither  case 
will  he  be  liable  to  the  first  lessor  for  rent  In  the  for- 
mer case  he  may  resist  his  first  lessor's  claim  to  the  pos- 
«ession  by  the  new  right  thereby  acquired.  In  all  cases 
he  should  notify  his  landlord  of  his  action."  From  these  ^ 
statements  and  the  discussion  in  the  body  of  the  opinion 
it  is  clear  that  what  is  meant  is  that  an  eviction,  or  what 
is  equivalent  thereto,  by  the  holder  of  the  paramount  title 
must  occur  to  warrant  an  attornment  by  the  tenant  to 
such  party,  and  this  must  be  coupled  with  notice  to  the 
landlord  or  original  lessor.  The  circumstances  of  the 
case  at  bar,  as  developed  by  the  evidence,  were  not  of  a 
character  to  bring  it  within  the  doctrine  of  the  decision  in 
Mattis  V.  Robinson,  supray  or,  indeed,  within  any  of  the 
restrictions  or  limitations  of  the  general  rule.  It  follows 
that  the  charge  of  the  trial  court  to  the  jury  to  return  a 
verdict  for  defendants  was  erroneous,  and  the  judgment 
based  on  the  resultant  verdict  must  be  reversed  and  the 
case  remanded. 

Beyersbd  and  remanded. 


OmoAOOy  Burlington  &  Quingy  Railroad  Ck>BfPANT 
V.  James  Lyon. 

Filed  Februabt  16, 1897.    No.  7128. 

1.  Railroad  CompanieB:  Right  of  Wat:  Fbnces.  Section  18,  article  2, 
chapter  2,  Compiled  Statutes,  in  which  a  lawful  fence  is  defined, 
has  no  reference  to  the  fencing  of  the  line  or  right  of  way  of  a  rail- 
way. The  latter  subject  is  covered  or  governed  by  the  provisions 
of  section  1,  article  1,  chapter  72,  of  the  Compiled  Statutes. 

2-  :   :    Expense  of  Fences:    Liability  op  Company.    A 

party  who  has  given  to  a  railway  company  the  notice  to  build  a 
fence  between  its  right  of  way  and  his  adjoining  land  prescribed 
in  the  proviso  to  section  1,  article  1,  chapter  72,  Compiled  Statutes, 
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must,  to  be  entitled  to  recover  in  an  action  for  the  reasonable  ex- 
pense of  the  erection  of  the  fence  after  failure  of  the  company  so 
to  do,  show  that  the  fence  built  by  him  along  the  right  of  way 
complies  with  the  requirements  of  said  section. 

Error  from  the  district  court  of  Perkins  county. 
Tried  below  before  Neville,  J.    Reversed. 

W.  8.  Morlan  and  J.  W.  DeweesCj  for  plaintiff  in  error. 

References:  Missouri  P.  R.  Co.  v.  Youngstromy  27  Pac. 
Rep.  [Kan.],  982;  Lake  Erie  d  W.  R.  Co.  v.  Lanerty  27  N.  E. 
Rep.  [Ind.],  324;  Pennsylvania  R.  Co.  v.  Riblety  66  Pa,  Bt, 
164;  Welles  v.  Northern  C.  R.  Co.,  25  Atl.  Eep.  [Pa.],  5L 

Parsons  &  Logan,  contra. 

Harrison,  J. 

The  defendant  in  error  brought  action  in  the  district 
court  of  Perkins  county  to  recover  the  alleged  value  of  a 
fence  built  by  him  along  the  company's  line  of  road,  or 
right  of  way,  and  between  the  land  owned  and  occupied 
by  him  and  the  right  of  way,  alleging,  inter  alia,  that  the 
company^s  line  of  road,  including  a  portion  thereof  which 
was  on  the  land  of  the  defendant  in  error,  had  been  con- 
structed, open  for  and  in  use  for  more  than  six  months 
prior  to  December  16, 1892;  that  said  land  was  not  within 
the  limits  of  any  city,  town,  or  village,  nor  were  there 
public  road  crossings  or  highways  within  or  on  the  right 
of  way  over  and  across  the  land  of  defendant  in  error; 
that  on  the  date  mentioned  the  defendant  in  error  served 
on  the  company  a  notice  of  the  intention  by  him  enter- 
tained to  build  a  fence  and  thereby  inclose  his  land,  and 
requesting  the  company  to  construct  a  fence  along  its 
right  of  way  on  and  adjoining  said  land;  that  after  the 
lapse  of  more  than  six  months  immediately  succeeding 
the  service  of  the  notice,  the  company  having  failed  to 
build  the  fence  along  its  right  of  way  as  demanded  in  the 
notice,  the  defendant  in  error  procured  the  necessary 
material  and  erected  said  fence,  whereby  the  company  be- 
46 
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came  indebted  to  him  in  the  sum  of  $74.27.  The  answer 
of  the  company  was  in  the  following  words: 

"1,  Denies  each  and  every  allegation  in  said  petition 
contained,  except  the  matters  and  facts  hereinafter  spe- 
cifically admitted. 

"2.  The  plaintiff  has  not  inclosed  the  land  mentioned 
in  plaintiff's  petition,  or  any  part  thereof,  with  a  lawful 
fence,  and  at  no  time  before  the  commencement  of  this 
action  did  the  plaintiff  intend  to  build  around  the  land 
in  plaintiff's  petition  described,  and  up  to  the  right  of 
way  of  the  line  of  railroad  operated  by  this  defendant,  a 
lawful  fence." 

To  this  answer  there  was  a  reply,  a  general  denial.  A 
jury  was  waived  and  a  trial  of  the  issues  had  to  the  court. 
The  following  stipulation  of  facts  was  filed:  "It  is  hereby 
stipulated  and  agreed  between  the  plaintiff  and  the  de- 
fendant in  this  action,  and  for  the  purpose  of  this  trial  it 
is  to  be  considered  as  evidence  by  the  court,  that  the  de- 
fendant is  a  corporation  and  the  owner  and  operator  of 
the  railroad  describeil  in  plaintiff's  petition;  that  the 
plaintiff,  on  the  16th  day  of  December,  was  the  owner  of 
the  southeast  quarter  of  section  18,  township  10  north 
of  range  39  west,  in  Perkins  county,  Nebraska,  adjoining 
the  right  of  way  of  said  railroad;  that  said  railroad 
crosses  the  above  described  land  in  a  direction  nearly 
east  and  west,  leaving  about  fifty  acres  north  of  said  track 
and  the  balance  on  the  south  side;  that  said  land  is  not 
within  the  limits  of  any  city,  town,  or  village,  and  that 
there  is  no  crossing  of  public  roads  or  highways  on  the 
right  of  way  across  the  said  lands;  that  on  the  16th  day 
of  December,  1892,  the  plaintiff  served  notice  upon  the 
defendant  that  he  desired  and  intended  to  inclose  his  land 
on  the  adjoining  right  of  way  of  the  defendant  on  the 
south  of  the  railroad  with  a  fence,  and  requested  the  de- 
fendant to  construct  a  fence  along  the  right  of  way,  as 
provided  by  section  555,  page  192,  of  the  Consolidated 
Statutes  of  Nebraska,  The  plaintiff  constructed  a  fence 
around  his  land  up  to  the  right  of  way  of  the  defendant, 
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consisting  of  two  wires  attached  to  the  posts  set  two 
rods  apart;  that  this  was  the  very  same  kind  of  fence  he 
intended  and  the  only  kind  of  fence  he  intended  to  build 
at  the  time  he  served  the  notice;  that  he  constructed 
along  the  line  between  the  railroad  and  the  land  above 
described  a  fence  composed  of  posts  and  four  wires; 
wires  attached  to  posts  sixteen  feet  apart,  with  stays 
midway  between,  the  top  wire  being  four  and  one-half 
feet  from  the  ground  and  the  bottom  wire  one  and  one- 
half  feet  from  the  ground,  and  two  other  wires  equal 
distance  between  the  top  wire  and  the  bottom  wire.  The 
fence  so  constructed  along  the  right  of  way  of  the  railroad 
is  not  a  fence  suitable  and  amply  sufficient  to  prc^vent 
hogs  from  getting  on  the  railroad.  That  the  prices  of  the 
material  used  and  the  labor  performed  in  constructing 
the  fence  along  the  railroad  by  the  plaintiff  set  forth  in 
the  petition  are  the  reasonable  prices  and  value  thereof, 
and  that  no  part  of  the  amount  claimed  has  been  paid; 
that  more  than  six  months  elapsed  from  the  16th  day  of 
December,  1892,  the  date  of  the  service  of  the  notice,  and 
the  defendant  failed  to  erect  said  fen(*e  as  required  by 
said  notice,  aud  that  after  the  six  months  elapsed  thp 
plaintiflf  built  the  fence  above  described.'' 

Of  the  oral  evidence  we  will  quote  the  following  por- 
tion: 

Q.  I  wnll  ask  you  to  state,  if  you  know,  if  the  fence 
built  by  you  along  the  right  of  way  bf  the  railroad  cross- 
ing your  land,  as  mentioned  in  this  stipulation,  was  like 
other  fences  built  by  the  railroad  company  crossing  other 
lands  in  this  county  and  vicinity. 

A.  It  was;  more  than  the  posts  that  I  got  wasn't  as 
large  as  other  posts.  The  posts  were  the  same  distance 
apart,  same  number  of  wires,  and  the  wires  the  same 
distance  apart. 

The  action  was  instituted  under  the  provisions  of  sec- 
tion 1,  article  1,  chapter  72,  Compiled  Statutes,  1895, 
which  took  effect  as  a  law  June,  1867,  and  a  proviso 
thereto,  passed  during  the  legislative  session  of  1883. 


644  NEBRASKA  REPORTS.  [Vol.  50 


Chicago,  B.  &  Q.  R.  Co.  y.  Lyon. 


The  section  and  proviso  read  as  follows:  "That  every 
railroad  corporation  whose  lines  of  road  or  any  part 
thereof  is  open  for  use  shall,  within  six  months  after  the 
passage  of  this  act,  and  every  railroad  company  formed 
or  to  be  formed,  but  whose  lines  are  not  now  open  for  use, 
shall,  within  six  months  after  the  lines  of  such  railroad 
or  any  part  thereof  are  open,  erect  and  thereafter  main- 
tain fences  on  the  sides  of  their  said  railroad  or  the  part 
thereof  so  open  for  use,  suitably  and  amply  sufl&cient 
to  prevent  cattle,  horses,  sheep,  and  hogs  from  getting 
on  the  said  railroad,  except  at  the  crossings  of  public 
roads  and  highways,  and  within  the  limits  of  towns, 
cities,  and  villages,  with  opens,  or  gates,  or  bars  at  all 
the  farm  crossings  of  such  railroads  for  the  use  of  the 
proprietors  of  the  lands  adjoining  such  railroad,  and 
shall  also  construct,  where  the  same  has  not  already  been 
done,  and  hereafter  maintain  at  all  road  crossings,  now 
existing  or  hereafter  established,  cattle  guards  suitable 
and  suflScient  to  prevent  cattle,  horses,  sheep,  and  hogs 
from  getting  onto  such  railroad,  and  so  long  as  such 
fences  and  cattle  guards  shall  be  made  after  the  time 
hereinbefore  prescribed  for  making  the  same  shall  have 
elapsed,  and  when  such  fences  and  guards,  or  any  part 
thereof,  is  not  in  sufllciently  good  repair  to  accomplish 
the  objects  for  which  the  same  is  herein  prescribed,  is 
intended,  such  railroad  corporation  and  its  agents  shall 
be  liable  for  any  anfl  all  damages  which  shall  be  done 
by  the  agents,  engines,  or  trains  of  any  such  corporation, 
or  by  the  locomotives,  engines,  or  trains  of  any  other 
corporations  permitted  and  running  over  or  upon  their 
said  railroad,  to  any  cattle,  horses,  sheep,  or  hogs  thereon; 
and  when  such  fences  and  guards  have  been  fully  and 
duly  made,  and  shall  be  kept  in  good  and  sufficient  repair, 
such  railroad  corporation  shall  not  be  liable  for  any  such 
damages,  unless  negligently  or  willfully  done;  Providedy 
however^  That  any  person,  company,  or  corporation  own- 
ing land  adjoining  the  right  of  way  of  any  railroad  com- 
pany in  this  state,  and  not  within  the  limits  of  any  town, 
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village,  or  city,  and  intending  to  inclose  his  or  their  land, 
or  any  part  thereof,  that  adjoins  such  right  of  way  or 
railroad,  with  a  fence,  such  person  or  the  secretary  of 
such  company  or  corporation,  by  direction  thereof,  may 
notify  in  writing  such  railroad  company  of  such  intention 
and  request  such  railroad  company  to  build  a  lawful 
fence  as  described  in  this  section,  on  the  line  between 
their  railroad  and  the  land  intended  to  be  inclosed.  Such 
notice  shall  definitely  specify  two  points  on  such  line 
between  which  points  such  fence  is  requested  to  be 
erected,  and  describe  the  field  intended  to  be  inclosed. 
The  railroad  company  shall,  within  six  months  after  re- 
ceiving such  notice,  cause  to  be  erected  the  fence  required 
by  such  notice,  and  in  case  of  a  failure  so  to  do  the  party 
so  giving  notice  as  aforesaid  may  cause  such  fence  to  be 
erected,  at  a  reasonable  cost,  and  collect  the  amount 
thereof  from  the  railroad  company  so  neglecting  to  erect 
the  fence." 

There  w^as  some  discussion  in  the  briefs  as  to  the  kind 
of  a  fence  to  be  erected  to  fulfill  the  requirements  of  the 
section  of  the  statute  we  have  just  quoted,  and  it  was 
urged  in  behalf  of  the  company  that  the  erection  of  such 
a  fence  as  is  described  in  section  18,  article  2,  chapter  2, 
Compiled  Statutes,  as  a  lawful  fence,  is  what  is  demanded 
by  the  provisions  of  section  1,  article  1,  chapter  72;  but 
this  is  not  necessarily  true,  and  that  the  fence  prescribed 
and  described  in  section  18,  article  2,  chapter  2,  is  what 
may  be  denominated  a  lawful  fence  when  made  for  the 
mere  inclosure  of  land  does  not  authorize  the  conclusion 
that  it  is  the  fence  meant  and  required  in  section  1  of 
chapter  72.  It  could  not  be  so  unless  it  was  according 
to  the  terms  of  the  last  mentioned  section,  as  a  structure 
"suitably  and  amply  sufficient  to  prevent  cattle,  horses, 
sheep,  and  hogs  from  getting  on  the  said  railroad,"  or, 
expressed  in  other  words,  to  bar  or  inclose  such  animals. 
This  question  was  considered  and  decided  by  this  court 
in  the  case  of  Chicago,  B.  &  Q.  R.  Co.  v.  James,  in  an  opinion 
written  by  Maxwell,  J.,  reported  in  26  Neb.,  188.     It  was 
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announced:  "The  provisions  of  section  18,  chapter  2, 
Compiled  Statutes,  defining  a  lawful  fence,  apply  alone 
to  the  inclosing  of  lands,  and  do  not  apply  to  the  fencing 
of  a  railway.  That  matter  is  governed  by  section  1, 
article  1,  chapter  72,  Compiled  Statutes."  It  is  true  that 
the  material  to  be  used  and  the  form  and  manner  of  con- 
struction of  the  fence  are  not  set  out  in  terms,  or  even 
indicated,  in  section  1  of  chapter  72,  but  doubtless  a  fence 
could  be  devised  and  erected,  if  the  desire  existed  so  to  do, 
which  would  be  reasonably  ample  and  sufficient  to  in- 
close either  or  all  of  the  specified  animals,  or  bar  the 
progress  of  either  in  any  particular  direction. 

One  contention  on  the  part  of  the  company  is  that  the 
fence  built  by  the  defendant  in  error,  the  expense  thereby 
incurred  being  the  amount  sought  to  be  recovered  herein, 
and  for  which  he  was  given  judgment,  was  not  such  a 
fence  as  is  exacted  by  the  section  of  the  statutes  under 
which  the  claim  is  asserted,  and  that  this  is  disclosed 
I:y  the  stipulated  statement  of  the  facts,  wherein  it  was 
said:  "The  fence  so  constructed  along  the  right  of  way  of 
the  railroad  is  not  a  fence  suitable  and  amply  sufficient 
to  prevent  hogs  from  getting  on  the  railroad;"  that  in 
order  to  entitle  the  defendant  in  error  to  be  paid  for 
making  the  fence  it  must  have  been  such  a  structure  as 
was  required  by  the  law  under  which  the  claim  is  pre- 
s(  nted.  The  statute  prescribed  that  the  fence  must  be 
sv'itably  and  amply  sufficient  to  prevent  certain  desig- 
nated animals,  including  hogs,  from  getting  on  the  rail- 
road, and  also  that  the  person,  owner  of  and  intending  to 
inclose  land  through  or  over  which  the  company's  road 
extended,  might  give  the  company  written  notice  of  such 
intention  and  request  it  to  build  a  "lawful  fence  as  de- 
scribed in  this  section  on  the  line  between  the  railroad 
and  the  land  intended  to  be  inclosed,"  and  if  the  company 
failed  to  comply  with  the  request  of  the  notice  within  six 
months  after  its  service  the  party  might  cause  such  a 
fence  to  be  erected,  at  a  reasonable  cost,  and  collect  tlie 
amount  of  such  cost  from  the  company,  from  all  of  which 
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it  is  clear  that  the  fen(*e  erected  by  the  party  claiming 
to  collect  the  amount  of  its  cost  from  the  company,  by 
reason  of  the  company's  neglect  to  build  the  fence  within 
the  statutory  time  after  such  notification,  must  be  such  a 
fence  as  meets  the  requirements  of  the .  statute  under 
which  the  claim  is  made.  And  it  further  appears  that 
the  fence,  on  the  erection  of  which  this  suit  is  predicated, 
was  not  such  an  one,  for  the  reason  that  it  would  not  turn 
or  inclose  or  prevent  hogs  from  getting  on  the  railroad; 
hence  no  cause  of  action  accrued  and  the  judgment  ren- 
dered was  erroneous. 

It  is  urged  in  this  connection,  in  behalf  of  defendant  in 
error,  that  the  fence  which  he  built  was  similar  to  the 
fences  erected  by  the  company  along  the  line  of  its  right 
of  way,  to  meet  the  demands  of  the  statute  and  of  parties 
in  statutory  notices  served  in  regard  to  such  fences;  that 
inasmuch  as  in  building  the  fence,  the  cost  of  which  he 
seeks  to  recover  herein,  he  followed  the  pattern  set  by 
the  company,  it  should  be  suflScient,  although  not  so  in 
contemplation  of  the  statute.  If  the  company  has 
erected,  or  caused  to  be  erected,  fences  which  were  lack- 
ing in  the  particular  in  which  it  is  stipulated  the  one 
built  by  defendant  in  error  was  deficient,  then  it  has,  in 
so  doing,  not  complied  with  the  statute,  and  in  each  in- 
stance could  not  successfully  allege  its  action  as  a  com- 
pliance with  the  law;  but  its  failure  can  furnish  no 
reason  for  allowing  to  the  defendant  in  error  a  recovery 
on  an  incomplete  performance  of  the  statutory  require- 
ments in  regard  to  the  kind  of  a  fence  to  be  erected.  The 
judgment  of  the  district  court  is  reversed  and  the  cause 
remanded. 

Bbversed  and  remanded. 
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Abraham  Baohman  et  al.  v.  J.  F.  Olapp  bt  al. 

Filed  Febbuaby  16, 1897.    No.  7022. 

L  Sales:  Payment  of  Antecedent  Debt.  A  bill  of  sale  received  in 
payment  of  an  antecedent  debt  protects  the  vendee  to  the  same 
extent  as  had  there  been  a  new  consideration,  if  taken  in  good 
faith  and  without  an  intention  to  defraud  the  other  creditors  of 
the  vendor. 

t.  Attachment:  Sebyice  of  Fbocess.  Jurisdiction  over  attached 
property  is  not  lost  by  failure  to  serve  process  in  the  main  case 
so  long  as  the  action  remains  pending.  (DameU  v.  Mack,  46  Neb., 
740.) 

Ebror  from  the  district  court  of  Douglas  county. 
Tried  below  before  Scott,  J.    Reversed. 

Kennedy^  Oilbert  &  Anderson^  and  C.  P.  Halligan^  foP 
plaintiffs  in  error. 

JB.  N.  Robertson^  Martin  Langdon^  Cavanagh  d  Thomas^ 
Rich^  (yNeill  &  SearSy  and  McClanahan  d  HalUgariy  contra. 

NORVAL,  J. 

This  was  a  suit  in  replevin  to  recover  a  stock  of  grocer- 
ies, store  fixtures,  and  other  personal  property.  A  sepa- 
rate verdict  was  returned  in  favor  of  each  defendant  cov- 
ering different  portions  of  the  chattels,  and  from  the 
judgments  rendered  thereon,  plaintiffs  have  prosecuted 
error  proceedings  to  this  court. 

Plaintiffs  claim  to  be  the  absolute  owners  of  the  prop- 
erty in  controversy,  while  the  defendants  seized  the  same 
under  certain  writs  of  attachment  issued  against  H.  S. 
Bachman,  plaintiffs'  son,  who  at  one  time  was  the  owner 
of  the  chattels,  and  the  defendants  insist  that  he  had  not 
parted  with  his  title  thereto  at  the  time  the  levies  in 
question  were  made.  The  disputed  question  of  fact  in 
the  case  was:  Did  the  plaintiffs,  or  their  son,  own  tiie 
property?     It  is  undisputed  tliat  one  Milford  E.  James 
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was  the  owner  of  a  grocery  stock  and  fixtures  located  at 
1921  Sherman  avenue,  in  the  city  of  Omaha,  which  on  the 
Ist  day  of  September  he  sold  and  conveyed  by  bill  of  sale 
to  B.  Bachman,  one  of  the  plaintiffs,  and  on  the  same  day 
the  latter,  by  bill  of  sale,  conveyed  the  same  property  to 
her  son,  the  said  H.  S.  Bachman,  who  immediately  took 
possession  and  carried  on  the  business,  until  January  27, 
1893,  replenishiug  the  stock  from  time  to  time  by  pur- 
chases. On  the  date  last  aforesaid,  the  son  conveyed  to 
the  plaintiffs,  by  bill  of  sale,  the  stock  then  on  hand,  the 
fixtures  and  some  other  chattels,  the  same  being  the 
property  now  involved  in  this  suit,  in  payment  of  an  in- 
debtedness of  something  less  than  $1,400,  the  larger  por- 
tion of  which  represented  the  amount  due  from  H.  S. 
Bachman  to  his  mother  for  the  original  purchase  price  of 
the  goods.  Just  preceding  the  last  transfer  the  stock 
was  inventoried  by  the  father,  his  son,  and  two  clerks  of 
the  latter,  consuming  in  doing  so  one  day  and  a  part  of 
one  night  The  bill  of  sale  was  filed  for  record  in  the 
office  of  the  county  clerk,  and  i)ossession  of  the  property 
taken  by  the  plaintiffs.  Subsequently,  the  several  writs 
of  attachment  were  issued  and  levied  thereon.  The  son 
was  insolvent  at  the  time.  The  defendants  introduced 
testimony  tending  to  show  that  one  of  the  plaintiffs, 
Abraham  Bachman,  at  the  time  the  levies  were  made, 
stated  that  he  had  always  owned  the  stock  of  goods  and 
that  the  son  was  conducting  the  business  for  the  father; 
also,  that  he,  Abraham,  told  the  defendant  Clark  that  the 
son  owned  the  horses  levied  upon.  The  latter  alleged 
statement  is  denied  by  Abraham,  but  the  other  stands 
uncontradicted.  The  record  discloses  that  immediately 
prior  to  the  making  of  the  last  bill  of  sale  McCord,  Brady 
&  Co.  sold  on  time  and  delivered  to  H.  S.  Bachman 
twenty  sacks  of  flour,  which  have  never  been  paid  for. 
Upon  this  feature  of  the  case  the  court  gave  the  follow- 
ing instruction  to  the  jury,  which  is  assigned  as  error: 

"If  you  find  from  the  evidence  that  the  twenty  sacks 
of  flour  were  purchased  a  short  time  before  the  date 
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when  the  plaintiff  claims  to  have  bought  the  property 
back  from  his  son,  ♦  •  •  and  you  further  find  that 
the  defendant  has  shown  by  a  preponderance  of  the  evi- 
dence that  the  twenty  sacks  of  flour  were  the  property  of 
the  intervenors,  McCk)rd,  Rrady  &  Co.,  and  that  the  same 
has  not  been  paid  for  and  the  value  thereof,  then  your 
verdict  should  be  for  the  intervenors,  McCord,  Brady  & 
Co.,  upon  their  petition  of  intervention  as  to  the  twenty 
sacks  of  flour.  And  you  are  further  instructed  that  if 
when  this  flour  was  purchased  by  H.  S.  Bachman, 
whether  he  was  the  actual  owner  of  the  store  or  not,  if 
he  was  in  failing  circumstances,  unable  to  meet  his  obli- 
gations, and  you  further  find  that  the  plaintiffs  knew  that 
fact,  or  had  reason  to  know  the  fact;  that  is,  if  a  reasona- 
bly cautious  and  prudent  man  would  have  known  the 
fact  that  H.  S.  Eachman  purchased  the  grocery,  includ- 
ing the  flour,  if  you  find  he  did  purchase  it  back,  that  H. 
S,  Bachman  was  indebted,  and  unable  to  pay  his  debts, 
or,  if  you  further  find  that  at  the  time  of  the  allege<l  pur- 
chase by  Abraham  Rachman  he  took  it  back,  took  the 
store  back  for  an  antecedent  debt,  knowing,  or  having 
reason  to  know,  if  he  did  know  or  have  reason  to  know 
that  H.  S.  Rachman  was  in  failing  circumstances  and 
unable  to  pay  his  debts,  such  transaction  on  the  part  of 
Abraham  Rachman  would  not  give  him  the  right  of  pos- 
session of  this  flour  as  against  McC5ord,  Brady  &  Co.,  if 
they  have  established  the  facts  as  I  have  stated  they  are 
required  to." 

This  instruction  was  erroneous  and  prejudicial.  There 
was  no  evidence  to  show  that  McCord,  Brady  &  Co.  owned 
the  flour  in  controversy;  hence  it  was  error  to  assume  that 
there  was  evidence  before  the  jury  from  which  they  could 
find  the  existence  of  such  ownership.  It  was  a  fact  that 
the  flour  was  sold  to  young  Rachman  recently  before  the 
transfer  to  plaintiffs  and  payment  therefor  had  not  been 
made,  but  such  fact  alone  did  not  authorize  said  firm  to 
obtain  possession  of  the  property,  or  constitute  it  the 
owner  thereof.     Nor  is  it  the  law  that  the  plaintiffs  were 
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not  entitled  to  the  possession  of  the  flour  because  H.  S. 
Kachman  was  in  failing  circumstances;  that  plaintiffs 
had  notice  thereof  or  of  facts  sufficient  to  put  them  upon 
inquiry  and  that  they  took  the  stock,  including  the  flour, 
in  satisfaction  of  debt  then  due  them  from  their  son.  It 
is  a  well  recognized  principle  of  law  in  this  state,  that 
a  pre-existing  debt  is  a  good  consideration  for  a  convey- 
ance of  property,  and  if  it  was  taken  in  good  faith  and 
without  any  fraudulent  purpose  it  will  be  upheld  even 
though  the  consideration  therefor  was  an  antecedent 
debt.  (Ward  v.  Parlin,  30  Neb.,  376;  Chaffee  t\  Atlas  Lum- 
ber Co.,  43  Neb.,  224;  State  Bank  of  Lushton  v.  Kelle}f  Co., 
49  Neb.,  242;  Steen  v.  Stretch,  50  Neb.,  572.)  There  was 
ample  evidence  to  authorize  a  finding  that  the  bill  of 
sale  to  plaintiffs  was  executed  in  good  faith,  without  any 
intention  on  their  part  to  defraud  the  other  creditors  of 
the  grantor,  and  we  cannot  say  that  the  jury  would  not 
have  so  found  had  it  not  been  for  the  above  portion  of  the 
charge  of  the  court. 

Counsel  for  plaintiffs  assail  the  fifth  instruction,  which 
reads  as  follows: 

"5.  You  are  further  instructed  that  if  you  find  from 
the  evidence  that  there  was  a  bill  of  sale  executed  by 
Henry  S.  Rachman  to  his  mother  for  this  property,  or 
any  portion  of  it,  involved  in  these  proceedings,  and  such 
bill  of  sale  was  never  recorded,  and  you  further  find  that 
these  parties  who  gave  credit  to  Henry  S.  Bachman  had 
no  actual  knowledge  of  the  existence  of  such  bill  of  sale, 
and  gave  credit  to  Henry  S.  Bachman  not  knowing  such 
instrument  to  be  in  existence,  such  instrument  is  a  fraud, 
and  would  be  a  fraud  upon  the  creditors  who  in  good 
faith  gave  Henry  S.  Bachman  credit  on  the  belief  that 
no  such  instrument  in  fact  existed.  It  is  admitted  that 
exhibit  number  *4'  was  never  recorded,  and  that  is  the 
instrument  alluded  to  in  this  instruction." 

The  foregoing  was  erroneous  for  the  reason,  among 
others,  plaintiffs  did  not  predicate  title  upon  the  bill  of 
sale  dated  September  1,  1890, — the  one  alluded  to  in  the 
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charge, — but  upon  the  one  executed  January  27,  1893; 
hence  the  creditors  of  Henry  S.  Bachman  were  not  preju- 
diced by  the  existence  of  the  bill  of  sale  of  the  date  first 
aforesaid. 

Lastly,  it  is  urged  that  the  attachment  proceedings 
were  invalid  because  no  service  of  summons  was  ever  ob- 
tained upon  the  defendant  in  the  main  actions  in  which 
the  attachments  were  sued  out.  We  have  held  the  oppo- 
site to  be  true  in  Darnell  v.  Mack^  46  Neb.,  740,  which  de- 
cision was  right,  and  is  adhered  to.  Judgment  reversed, 
and  cause  remanded  for  a  new  trial. 


Reversed  and  remanded. 


^Tew        George  M.  Montgomery  et  al.  v.  AltBion  National 

Bank. 

Filed  February  16, 1897.    No.  6929. 

1.  Usury:    Payment:    Set-Off.    Money  paid   to  a  national  bank  as 

usurious  interest  on  a  loan  of  money  cannot  be  set  off  in  a  suit 
brought  by  it  to  recover  the  principal  debt  more  than  two  years 
after  such  payment  was  made.  Norfolk  yat.  Bank  v.  Schtcenk,  46 
Neb.,  381,  and  hanham  v.  First  Nat.  Bank  of  Crete,  46  Neb.,  663,  fol- 
lowed. 

2.  Review:  Assignments  of  Error.    The  question  as  to  whether  there 

was  error  In  the  assessment  of  the  amount  of  recovery  will  not 
be  considered  unless  raised  by  a  proper  assignment  of  error. 

3.  :  Conflicting  Evidence.    Questions  of  fact  determined  upon 

conflicting  evidence  will  not  be  reviewed  in  this  court. 

4.  TTsury:  Costs:  Attachment.    Where,  in  an  action  on  a  promissory 

note,  the  defense  of  usury  is  established,  the  defendant  is  entitled 
to  recover  his  costs,  and  such  recovery  applies  to  costs  incurred 
in  the  suing  out  of  an  attachment  in  the  case. 

Error  from  the  district  court  of  Boone  county.    Tried 
below  before  Harrison,  J.     Modified. 
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F.  8.  Howell  and  Montgomery  d  Holly  for  plaintiffs  in 
error. 

J.  A.  Pricey  contra. 

NORVAL,  J. 

This  was  an  action  upon  a  promissory  note  for  f 2,700 
executed  by  the  defendants  below  under  the  firm  name  of 
Montgomery  &  Jaycox,  and  delivered  to  the  Albion  Na- 
tional Bank.  The  defense  was  usury,  thirteen  payments 
of  illegal  and  usurious  interest  of  f  16.50  each  being  set 
up  in  the  answer  in  as  many  counts  thereof.  The  bank 
filed  a  general  demurrer  to  the  several  counts  of  the  an- 
swer, which  was  overruled  as  to  the  first  three  defenses 
and  sustained  as  to  the  others.  Prom  a  judgment 
against  the  defendants  they  prosecute  error. 

It  is  argued  that  there  was  reversible  error  in  sustain- 
ing the  demurrer  to  the  last  ten  grounds  of  defense  con- 
tained in  the  answer.  The  defendants  sought  to  have 
applied,  by  way  of  set-oflf  against  the  note,  the  several 
payments  of  illegal  or  usurious  interest  actually  paid  the 
bank  on  the  loan.  The  district  court  ruled  they  T^ere  not 
entitled  to  do  so,  which  is  in  accord  with  the  doctrine 
recognized  and  applied  in  No^iolk  Nat.  Bank  v,  Schwenk, 
46  Neb.,  381,  and  Lanham  v.  First  Nat.  Bank  of  Grete^  46 
Neb.,  663.  In  the  opinion  in  the  last  case  it  was  said  "that 
usurious  interest  paid  a  national  bank  on  a  note  cannot 
be  set  off  in  an  action  upon  such  note,  and  that  the  fed- 
eral statute  alone  determines  the  penalties  that  shall  be 
visited  upon  such  banking  institutions  for  exacting  and 
receiving  illegal  interest;  that  is,  if  illegal  interest  has 
been  contracted  for  and  not  paid,  the  bank  forfeits  all 
interest;  but  if  illegal  interest  has  been  paid  to  a  na- 
tional bank,  the  borrower  may  recover  double  the  amount 
thereof,  providing  his  action  is  commenced  within  two 
years  from  the  time  the  usurious  transaction  occurred; 
further,  that  the  borrower  may  not  set  oflf  in  an  action  on 
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the  note  either  the  amount  of  usurious  interest  paid 
thereon,  or  double  fhe  sum  so  paid,  more  than  two  years 
before  the  action  was  instituted."  The  answer  shows 
that  all  the  payments  of  usurious  interest,  excepting  the 
fii*st  three,  were  made  more  than  two  years  prior  to  the 
bringing  of  this  suit;  and  furthermore,  that  an  action 
has  been  instituted  by  the  defendants  against  the  bank 
under  the  Revised  Statutes  of  the  United  States  to  recover 
double  the  amount  of  usurious  payments,  and  said  suit 
is  still  pending  and  undetermined.  In  view  of  these 
facts,  there  was  no  error  in  sustaining  the  demurrer. 

The  note  in  controversy  was  taken  in  renewal  of  two 
other  notes  given  by  the  defendants  for  f  1,500  and  f  1,200 
respectively.  The  one  for  the  larger  sum  was  tainted 
with  the  vice  of  usury,  while  as  to  the  other  no  usury  is 
claimed.  It  is  insisted  that  the  merging  of  those  two 
notes  into  the  one  under  consideration  affected  the  latter 
with  the  usurious  taint,  and  prevents  the  recovery  of 
interest  on  any  portion  of  the  principal  sum;  therefore, 
the  court  below  erred  in  allowing  interest  on  f  1,200  of 
the  debt.  Whether  this  is  true  or  not  we  refrain  from 
deciding,  since  no  complaint  has  been  made  in  the  peti- 
tion in*  error  that  the  assessment  of  the  amount  of  the 
recovery  was  excessive.  (Beavers  v.  Missouri  P.  R.  Go.y  47 
Neb.,  761;  Barmhy  v.  Wolfe,  44  Neb.,  77.) 

Another  contention  is  that  there  was  error  in  over- 
ruling the  motion  to  discharge  the  attachment,  which 
was  based  upon  two  grounds — ^the  insufficiency  of  the 
affidavit  on  which  the  attachment  was  issued,  and  that 
the  statements  therein  contained  are  untrue.  The  latter 
ground  alone  is  relied  upon  in  this  court.  The  motion  to 
dissolve  was  heard  upon  conflicting  affidavits,  and  the 
decision  being  supported  by  evidence  tending  to  show 
that  at  least  one  of  the  statutory  grounds  for  an  attach- 
ment existed,  the  ruling  will  not  be  molested. 

Finally,  it  is  argued  that  the  court  erred  in  rendering 
judgment  in  favor  of  the  bank  for  the  costs  made  on  the 
attachment.     All  other  costs  were  taxed  to  it.     The  note 
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for  flySOO,  already  mentioned,  was  executed  and  de- 
livered by  the  defendant  to  Thompson  &  Barker,  who^ 
after  the  receipt  of  three  payments  of  illegal  interest, 
indorsed  the  note  to  the  Albion  National  Bank.  The 
latter  was  a  purchaser  with  notice  of  the  usurious  con- 
tract- Section  5,  chapter  44,  Compiled  Statutes,  de- 
clares: "If  a  greater  rate  of  interest  than  is  hereinbefore 
allowed  shall  be  contracted  for  or  received  or  reserved, 
the  contract  shall  not,  therefore,  be  void,  but  if  in  any 
action  on  such  contract  proof  be  made  that  illegal  inter- 
est has  been  directly  or  indirectly  contracted  for,  or 
taken,  or  reserved,  the  plaintiff  shall  only  recover  the 
principal,  without  interest,  and  the  defendant  shall  re- 
cover costs."  By  virtue  of  the  foregoing  provision,  when 
the  defense  of  usury  is  established,  in  any  action,  the  de- 
fendant is  entitled  to  recover  his  costs,  even  though  the 
plaintiflf  obtains  judgment.  The  statute  has  made  no 
exception  as  to  costs  made  in  an  ancillary  proceeding  be- 
fore judgment,  as  in  case  of  attachment,  and  the  court 
can  make  none.  It  is  said  that  this  bank  is  a  creature  of 
the  law  of  the  general  government  and  is  liable  alone  to 
penalties  imposed  by  the  federal  statute  relating  to  usu- 
rious contracts.  As  a  general  proi)08ition  that  could  be 
safely  conceded  as  to  usurious  contracts  made  with  na- 
tional banks,  and  in  this  case  such  rule  has  been  applied 
as  to  all  usurious  interest  contracted  for  and  received  by 
the  bank  on  the  |1,500  note.  But  the  question  of  costs  in 
the  case  at  bar  is  controlled  by  the  state  statute  above 
quoted,  since  the  note  is  tainted  with  the  vice  of  usury 
in  its  inception,  and  was  not  delivered  to  the  bank  orig- 
inally, but  it  subsequently  became  the  owner  thereof  by 
purchase,  with  notice  of  the  usurious  transaction.  The 
fact  that  the  costs  grew  out  of  the  attachment  pro(*eed- 
ings,  and  were  not  made  in  proving  or  disproving  the 
charge  of  usury,  is  immaterial.  {Cattle  v.  Iladdox,  17 
Neb.,  307;  Rodgers  v.  Graham,  36  Neb.,  730.) 

The  judgment,  in  so  far  as  it  awarded  the  bank  the 
costs  which  accrued  in  the  attachment,  is  reversed  and  a 
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judgment  for  defendants  below  will  be  entered  for  the 
amount  of  their  costs  in  the  attachment.  In  all  other 
respects  the  judgment  of  the  district  court  is  affirmed. 


Judgment  ACJCORDiNaLX. 


HabrisoNi  J.y  not  sitting. 


D.  E.  Holmes,  appellee,  v.  Elsie  E.  Hull,  appellant, 

ET 


Filed  Febbuabt  16, 1897.    No.  7008. 

1.  Mortgages:  Acknowledgment:  Witnesses.  A  mortgage  upon  real 
estate,  other  than  the  homestead,  executed  and  delivered  by  the 
mortgagors  is  valid  between  the  parties  and  those  having  knowl- 
edge of  its  existence,  although  not  lawfully  acknowledged  or  wit- 
nessed. 

t.  Married  Women:  Mohtoaoes.  A  married  woman  may,  by  a  mort- 
gage duly  executed  and  delivered,  bind  her  separate  property  for 
the  payment  of  a  loan  of  money  made  to  her  husband,  to  the  ex- 
tent of  the  property  covered  by  such  mortgage. 

8. :  :  Consideration.    The  loan  to  the  husband  la  a  suf- 


ficient consideration  for  the  execution  of  the  mortgage. 

Appeal  from  the  district  court  of  Kearney  county. 
Heard  below  before  Beall,  J.    Affirmed. 

J.  L.  McPheeljff  Q.  L.  Godfrey ^  and  J.  M.  Stewart^  for  ap- 
pellant. 

Ed  L,  AdamSy  contra. 

Norvai.,  J. 

The  defendants  are  wife  and  husband.  The  defendant 
husband  borrowed  of  plaintiff,  through  his  agent,  J.  A. 
Cline,  the  sum  of  $2,500,  which  loan  was  evidenced  by 
promissory  notes  signed  by  both  husband  and  wife,  and 
the  payment  thereof  was  secured  by  a  re^l  estate  mort- 
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gage  given  by  them  upon  the  separate  property  of  the 
wife.  Plaintiff's  agent  had  full  knowledge  of  the  owner- 
ship of  the  mortgaged  property  at  the  time  the  loan  was 
negotiated,  and  the  money  was  paid  over  to  the  husband. 
No  portion  of  the  |2,500  ever  came  into  the  hands  of  the 
wife,  nor  was  any  part  thereof  used  or  expended  in  any 
way  whatever  for  the  benefit  or  improvement  of  her  sepa- 
rate estate,  trade,  or  business.  From  a  decree  foreclosing 
said  mortgage  the  wife  appeals. 

It  is  urged  that  the  mortgage  is  invalid,  because  the 
execution  thereof  was  not  witnessed  by  a  competent  per- 
son, and  that  the  notary  who  certified  to  the  acknowledg- 
ment was  disqualified  to  act  by  reason  of  his  being  the 
agent  of  the  lender.  The  sole  witness  to  the  execution 
of  the  instrument  was  the  said  J.  A.  Cline,  and  he  was 
likewise  the  officer  who  took  the  acknowledgment. 
Whether  the  fact  that  Mr.  Cline  was  the  agent  of  the 
mortgagee  in  making  the  loan  is  sufficient  to  render  him 
incompetent  to  either  witness  the  mortgage  or  take  the 
acknowledgment  it  is  unnecessary  to  decide,  although  it 
would  seem  that  the  decisions  of  this  court  would  justify 
the  conclusion  that  Mr.  Cline  did  not  possess  such  an  in- 
terest in  the  subject  of  the  instrument  as  to  disqualify 
him  from  signing  as  a  witness  or  taking  the  acknowledg- 
ment of  the  mortgagors.  (See  Child  v.  Baker,  24  Neb.,  188; 
Horhach  v.  Tynrll,  48  Neb.,  514;  Havemeijcr  v.  Dahn,  48 
Neb.,  536.)  It  is  neither  alleged  nor  proved  that  the 
mortgaged  premises  were  at  the  time  occupied  by  the 
defendants  as  a  homestead.  The  evidence  shows  the  op- 
posite to  be  the  fact;  therefore  the  acknowledgment  of 
the  mortgage  by  them  before  an  officer  empowered  by 
law  so  to  do  was  not  essential  to  the  validity  of  the  instru- 
ment. It  was  valid  as  between  the  parties  though  it  had 
never  been  witnessed  or  acknowledged.  This  doctrine 
has  been  too  frequently  asserted  by  this  court  to  require 
more  than  the  citation  of  the  cases  in  which  it  has  been  an- 
nounced. {Burharik  v.  Ellis,  7  Neb.,  156;  Kittle  v,  St.  Johriy 
10  Neb.,  605;  Oreen  v.  Gross,  12  Neb.,  123;  Harrison  v. 
46 
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McWhirte)%  12  Neb.,  152;  Missouri  Valley  Land  Co.  v.  Biish- 
iwlly  11  Neb.,  192;  Keeling  v.  Hoyt,  31  Neb.,  453;  Conucll  r. 
Galligher,  39  Neb.,  793;  Pearson  v.  DaniSy  41  Neb.,  608.) 
The  evidence  is  clear  and  undisputed  that  Elsie  E.  Hull 
signed  the  notes  and  mortgage,  but  whether  she  executed 
them  with  her  free  and  voluntary  act  the  witnesses  do 
not  agree.  Each  of  the  defendants  testified  that  she 
signed  them  under  protest,  while  Mr.  Cline's  testimony  is 
quite  emphatic  that  the  execution  of  the  papers  on  her 
part  was  entirely  free  and  voluntary,  and  without  any 
compulsion  or  coercion  on  the  part  of  any  one.  The  find- 
ing of  the  court  as  to  the  execution  and  delivery  of  the 
mortgage  being  sustained  by  suflScient  evidence,  it  will 
not  be  disturbed. 

It  remains  to  be  considered  whether  the  plea  of  cover- 
ture is  a  good  defense  against  this  mortgage.  Stated 
differently,  is  a  wife's  separate  estate  liable  for  the  i)ay- 
ment  of  a  mortgage  executed  by  her  to  secure  the  pay- 
ment of  a  loan  obtained  by  her  husband  for  his  own  use 
and  benefit,  when  no  part  of  the  money  thus  procured 
was  expended  in  and  about  her  separate  estate,  trade,  or 
business?  The  statute  of  this  state  relative  to  married 
women  has  been  frequently  before  this  court  for  consid- 
eration, but  it  is  unnecessary  for  us  to  review  the  de- 
cisions on  the  subject  at  this  time.  Appellee  strenuously 
insists  that  the  statute  does  not  confer  upon  a  married 
woman  an  unrestricted  power  to  enter  into  contracts,  but 
the  right  to  do  so  is  confined  to  those  made  with  reference 
to  and  upon  the  faith  and  credit  of  her  separate  property, 
trade,  or  business.  Counsel  for  appellant  do  not  contro- 
vert the  soundness  of  the  rule  just  stated,  but  they  insist 
that  a  contract  is  not  made  in  reference  to  a  married 
woman's  separate  estate,  trade,  or  business  unless  such 
contract  related  to  or  concerned  the  same,  and  that  the 
consideration  passed  to  her  for  the  benefit  of  her  separate 
property,  trade,  or  business.  If  the  question  was  an  open 
one  in  this  state  the  writer  would  be  inclined  to  adopt 
that  as  the  proper  construction  of  the  statute,  but  the 
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point  has  been  set  at  rest  by  judicial  construction  of  so 
long  standing  as  to  bar  our  investigating  the  subject 
anew.  It  has  been  decided  that  a  married  woman  may, 
by  mortgage  duly  executed  and  delivered,  bind  her  indi- 
vidual property  for  the  payment  of  another's  debt,  to  the 
extent  of  the  property  covered  by  such  mortgage.  {Steven- 
son r.  Craigy  12  Neb.,  464;  Nelson  v.  BevinSy  19  Neb.,  715; 
Buffalo  County  Nat.  Bank  v.  Sharpe,  40  Neb.,  123;  Watts  v. 
Oanttj  42  Neb.,  869.)  The  loan  to  the  husband  was  a  suf- 
ficient consideration  for  the  mortgage,  and  it  having  been 
made  upon  the  faith  and  credit  of  Mrs.  Hull's  individual 
property,  the  same  is  liable  for  its  payment  The  decree 
will  be 


Affirmed. 


■srassi 
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Carpenter  Paper  Company,  appellee,  v.  J.  0.  Wilcox 

ET  AL.,  APPELLANTS. 
Filed  Februaby  16, 1897.    No.  7051. 

1.  Mortgages:  Dbscbiption:  Mistake:  Reformation.    A  mutual  mis- 

take in  the  description  of  property  mortgaged  is  sufficient  to  jus- 
tify the  reformation  of  the  instrument  by  a  court  of  equity,  not 
only  as  against  the  mortgagors,  but  also  as  against  purchasers 
under  them  chargeable  with  notice  of  such  mistake. 

2.  Bona  Fide  Purchasers.    A  bona  fide  purchaser  of  land  is  one  who 

purchases  for  a  valuable  consideration,  paid  or  parted  with,  with- 
out notice  of  any  suspicious  circumstances  to  put  him  upon  in- 
quiry. 

3.  Mortgages:    Erroneous  Description.    A  mortgage  of  real  estate 

will  not  be  invalidated  by  reason  of  an  error  in  the  description  of 
the  property  in  case  the  remainder  of  the  description,  after  reject- 
ing the  erroneous  portion,  is  sufficiently  definite  to  enable  the 
land  to  be  located.     (Huhermann  v.  Evans,  46  Neb.,  784.) 

4. :    Reformation:    Evidence.    Evidence   examined,   and   held 

sufficient  to  justify  the  reformation  of  a  mortgage  on  the  ground 
of  a  mutual  mistake  in  describing  the  property  intended  to  be 
incumbered. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Ambrose,  J.    Affirmed.    , 
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Dwvid  Van  Etien  and  Sherman  WilcoXy  for  appellants. 
L.  D.  Holmes  and  Byron  O.  Burbanky  contra. 

NORVAL,  J. 

This  was  an  action  in  equity  to  reform  a  mortgage  on 
the  ground  of  an  alleged  mutual  mistake  in  said  mort- 
gage, and  for  a  decree  of  foreclosure  thereon  as  reformed. 
A  decree  was  entered  in  favor  of  plaintiflf,  from  which 
defendants  appeal.  A  reformation  of  the  instrument  was 
asked  for  on  the  ground  of  an  alleged  mistake  of  the 
scrivener  in  describing  the  property  intended  to  be  in- 
cumbered. The  decree  is  assailed  on  the  ground  that 
it  is  unsupported  by  the  evidence.  The  proofs  sub- 
mitted on  the  trial  tend  strongly  to  establish  the  fol- 
lowing facts:  Jeremiah  C.  Wilcox,  one  of  the  defend- 
ants, on  the  20th  day  of  October,  1891,  executed  and 
delivered  to  plaintiflf  his  promissory  note  for  $5,966.28, 
due  in  eight  months  thereafter,  with  interest  at  ten 
per  cent,  and  the  payment  thereof  was  to  be  se- 
cured by  a  real  estate  mortgage.  At  that  time  said 
Wilcox  was  the  owner  of  the  following  described  real 
estate  situate  in  Douglas  county,  to-wit:  "Commencing 
at  a  point  852  feet  north  and  425  feet  east  of  the  quarter- 
section  corner,  on  the  west  line  of  section  34,  township 
15  north,  range  13  east,  being  on  the  south  side  of  Green 
street,  thence  south  134J  feet;  thence  east  175  feet; 
thence  north  134^  feet;  thence  west  175  feet  to  the  begin- 
ning, being  a  tract  on  the  east  side  of  Twenty -third  street 
and  the  south  side  of  Green  street.  Also  a  piece  of  land 
described  as  follows:  Commencing  at  a  point  247^  feet 
south  of  the  northwest  corner  of  the  tract  last  above  de- 
scribed, thence  south  130  feet;  thence  east  175  feet; 
thence  north  130  feet;  thence  west  175  feet  to  the  begin- 
ning, being  a  tract  of  land  fronting  on  Boulevard  street'^ 
Pursuant  to  said  agreement,  on  the  same  date  the  said 
Wilcox  and  Perlia  J.  Wilcox,  his  wife,  by  her  attorney  in 
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fact,  the  said  Jeremiah  C.  Wilcox,  executed  a  mortgage 
to  secure  the  payment  of  said  promissory   note,   the 
premises  being  described  in  said  mortgage  as  above  set 
forth,  with  the  exception  that  the  number  of  the  section 
was  designated  as  "3^'  instead  of  "34."    The  mortgage 
was  prepared  by  L.  D.  Holmes,  plaintiflPs  attorney,  and 
it  is  insisted  that  he  inadvertently  described  the  premises 
as  lying  in  section  3  when  in  lieu  thereof  section  34 
should  have  been  written  in  the  mortgage.     There  is  no 
pretense  that  Mr.  Wilcox  owned  any  land  in  section  3  of 
the  town  and  range  mentioned  in  the  mortgage,  and  he 
testified  that  he  did  not  own  any  real  estate  therein, 
v/hile  he  was  then  the  owner  of  the  property  here  in  dis- 
pute, situate  in  the  said  section  34.     No  disinterested 
person  can  read  the  testimony  contained  in  the  bill  of 
exceptions  without  reaching  the  conclusion  that  there 
was  a  mutual  mistake  in  describing  the  premises  in  the 
mortgage.     It  would  be  a  reflection  upon  the  integrity  of 
Mr.  Wilcox  to  hold  that  he  intentionally  mortgaged  prop- 
erty he  did  not  own, — an  imputation  not  warranted  by 
the  evidence  before  us.     The  record  discloses  that  Mr. 
Wilcox  furnished  plaintiff,  prior  to  the  drafting  of  the 
mortgage,  an  abstract  of  the  title  of  the  property  uj)0ii 
which  security  for  the  payment  of  the  note  was  to  be 
given,  and  to  which  abstract  was  attached  a  plat  of  the 
premises,  showing  their  location  as  described  in  the  mort- 
gage with  the  single  exception  that  the  number  of  the 
section  was  stated  on  the  plat  to  be  "34"  instead  of  "3." 
This  abstract  and  plat  were  produced  by  the  plaintiff  on 
the  trial  and  introduced  in  evidence,  and  they  have  been 
preserved  by  the  bill  of  exceptions.     Mr.   Wilcox,  al- 
though examined  as  a  witness,  did  not  deny  in  his  testi- 
mony that  an  error  was  made  in  the  description  by  the 
draftsman  of  the  mortgage.     That  the  mistake  as  con- 
tended was  made  we  entertain  no  doubt.     That  the  de- 
scription of  the  premises  in  a  mortgage  may  be  reformed 
by  a  court  of  equity  on  the  ground  of  mutual  mistake  of 
the  parties  is  firmly  established  by  the  adjudications  of 
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this  court  {Palmer  v.  Windrorrty  12  Neb.,  494;  Parker  v. 
Starr^  21  Neb.,  680.)  It  is  unnecessary  to  cite  the  decis- 
ions of  the  courts  of  our  sister  states  affirming  the  same 
doctrine. 

It  is  urged  that  the  decree  as  to  Perlia  J.  Wilcox  should 
be  reversed — First,  because  she  never  authorized  her  hus- 
band to  affix  her  name  to  the  mortgage  in  controversy; 
and  second,  that,  she  not  having  been  present  when  the 
instrument  was  executed,  the  error  in  the  description  was 
not  a  mistake  with  which  she  is  chargeable.  Neither  of 
the  contentions  is  well  founded.  It  is  undisputed  that 
Mr.  Wilcox,  at  the  time  the  mortgage  was  given,  held  a 
general  power  of  attorney  from  his  wife,  duly  executed 
by  her,  authorizing  him,  among  other  things:  "To  incum- 
ber, by  mortgage  or  otherwise,  all  or  any  part  of  any  real 
estate,  or  any  interest  therein,  I  have  or  ought  to  have  in 
the  state  of  Nebraska."  This  conferred  ample  authority 
upon  Jeremiah  C.  Wilcox  to  execute  a  mortgage  in  the 
name  of  Mrs.  Wilcox,  upon  any  part  of  her  real  estate  in 
this  state,  or  in  wliich  she  had  any  interest.  If  she  had 
no  interest  whatever  in  the  property  in  controversy,  as 
insisted  in  the  brief,  clearly  she  is  not  prejudiced  by  the 
decree.  It  is  unimportant  that  Mrs.  Wilcox  was  not 
present  when  the  mortgage  was  given.  The  mistake  of 
her  attorney  in  fact  is,  in  law,  her  own.  The  error  in  the 
description  as  between  the  parties  to  the  mortgage  should 
be  reformed. 

There  remains  to  be  considered  the  question  whether 
the  mortgage  can  be  corrected  as  against  the  defendants, 
the  South  Side  Real  Estate  &  Building  Company,  a  cor- 
poration, and  Sherman  Wilcox.  The  latter  is  a  son  of 
the  said  Jeremiah  C.  and  Perlia  J.  Wilcox.  The  answer 
admits  that  the  three  Wilcoxes  were  the  exclusive  stock- 
holders in  the  said  company.  Subsequent  to  the  exe- 
cution, delivery,  and  recording  of  the  mortgage  under 
consideration,  the  said  Jeremiah  C.  Wilcox  and  his  wife 
conveyed  to  the  said  South  Side  Real  Estate  &  Building 
Company,  subject  to  existing  incumbrances  of  record,  the 
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real  estate  intended  to  be  covered  by  said  mortgage. 
While  a  mutual  mistake  will  not  be  corrected  in  equity 
as  against  innocent  third  parties,  it  is  the  settled  law 
that  a  mistake  in  the  description  of  the  premises  in  a 
mortgage  or  deed  will  be  reformed  not  only  as  against 
the  i)arties  to  the  instrument  but  also  as  against  sub- 
sequent purchasers  chargeable  with  notice  of  such  mis- 
tak(\  {Gouverneur  v.  Titus,  6  Paige  Ch.  [N.  Y.],  347;  White- 
heud  V.  Broton,  18  Ala.,  682;  Wall  v.  Arrington,  13  Ga.,  88; 
White  V.  WiUony  6  Blackf.  [Ind.],  448;  Simmons  v.  North, 
3  S.  &  M.  [Miss.],  67;  Strang  v.  Beach,  11  O.  St.,  283.)  Ap- 
plying the  foregoing  rule  to  the  facts  in  the  case  it  is 
obvious  that  the  mortgage  can  be  reformed  as  against 
the  South  Side  Real  Estate  &  Building  Company,  since 
it  was  not  a  purchaser  of  the  real  estate  for  value  without 
notice  of  the  imperfection  in  the  description  in  the  mort- 
gage. It  was  established  on  the  trial  beyond  dispute 
that  one  of  the  tracts  intended  to  be  mortgaged  to  plaint- 
iff is  bounded  on  the  north  by  a  public  highway  known 
as  "Green  street,"  and  on  the  west  by  a  public  thorough- 
fare known  as  "Twenty-third  street;"  that  the  other  piece 
is  also  bounded  on  the  west  by  said  Twenty-third  street, 
and  on  the  south  by  Boulevard  street;  that  both  Green  and 
Boulevard  streets  have  been  for  many  years,  and  were, 
at  the  time  the  mortgage  was  given,  used  by  the  traveling 
public  as  highways,  and  recognized  as  streets.  Reject- 
ing entirely  the  portion  of  the  description  contained  in  the 
mortgage  which  was  untrue,  namely,  the  number  of  the 
section,  and  the  remainder  of  the  description  therein  con- 
tained was  sufficiently  definite  to  render  the  point  of 
commencement  and  the  location  of  the  premises  suscep- 
tible of  ready  ascertainment  by  any  one  acquainted  with 
the  locality,  or  by  a  competent  surveyor,  and  to  have 
charged  any  purchaser  of  the  property  with  notice  which 
the  record  of  this  mortgage  afforded.  The  description 
as  written  in  the  mortgage,  after  rejecting  the  erroneous 
portion  thereof,  as  we  must,  under  the  rule  laid  down  in 
Hulermann  v.  Evans,  46  Neb.,  784,  and  Woods  v.  Hart,  50 
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Neb.,  497,  clearly  shows  that  the  starting  point  for  the 
location  of  the  first  tract  mentioned  in  the  mortgage  is 
the  east  intersection  of  Twenty-third  street  with  the 
south  line  of  Green  street,  and  that  said  tract  extended 
thence  east  175  feet  along  the  south  side  of  said  street^ 
and  ajso  extended  from  said  initial  point  south  134^  feet 
along  the  east  side  of  said  Twenty-third  stree^t.  There 
is  no  difficulty  in  locating  the  second  piece,  from  the  de- 
scription as  written  in  the  mortgage,  since  it  is  described 
by  courses  and  distances  as  "commencing  at  a  point  247i 
feet  south  of  the  northwest  corner  of  the  tract  last  above 
described,  ♦  ♦  ♦  being  a  tract  of  land  fronting  on 
Boulevard  street."  The  mortgage  contained  a  sufficient 
description  of  the  property  to  prevent  the  South  Side 
Real  Estate  &  Building  Company  from  becoming  an  in- 
nocent purchaser  of  the  property.  Besides,  it  was  put 
upon  inquiry  by  the  clause  in  the  deed:  "Subject  to  all 
existing  incumbrances  of  record."  Moreover,  the  record 
fails  absolutely  to  show  that  the  company  ever  paid  or 
promised  to  pay  a  dollar  for  the  land;  therefore  it  is  not 
entitled  to  the  protection  which  the  law  throws  around  a 
bona  fide  purchaser  for  value.  (Veith  v.  McMurtry^  26  Neb., 
341;  Samije  v.  Hazard,  11  Neb.,  323.) 

As  to  the  defendant  Sherman  Wilcox,  it  is  sufficient  to 
say  that  he  is  not  a  purchaser  of  any  portion  of  the  prop- 
erty'in  controversy,  inasmuch  as  he  is  merely  a  stock- 
holder in  the  South  Side  Real  Estate  &  Building  Com- 
pany, and  whether  he  paid  value  for  his  stock  is  not 
important  to  the  question  before  us.    The  decree  is  right 

and  is  accordingly 

Affirmed. 
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Peter  Kocco  et  al.  v.  B.  Frapoli  et  ai* 

Filed  February  16, 1897.    No.  7075. 

1.  Contracts:  Pxtblic  Policy.    Courts  will  refuse  to  enforce  contracts 

which  are  manifestly  contrary  to  public  policy  or  sound  morals. 
Following  Wilde  t\  Wilde,  37  Neb..  891. 

2.  Unlawful  Sale  of  Liquor:  Contracts.    A  contract  for  commission 

sales  of  intoxicating  liquors  in  this  state  by  one  as  agent  of  an-< 
other,  neither  of  whom  has  been  licensed  as  required  by  the  stat- 
utes of  this  state,  is  void  as  against  public  policy,  and  a  breach  of 
such  contract  cannot  be  made  to  serve  as  the  basis  for  a  Judgment 
between  such  parties. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Scott,  J.    Reversed. 

O.  W.  ShieldSy  for  plaintififs  in  error: 

The  court  will  not  enforce  an  ille{2:al  contract,  either 
by  specific  performance  or  by  alloAviujj;  damages  for  its 
breach.  (Gould  v.  Kendall,  15  Neb.,  549;  Hohhie  v.  Zaepffel^ 
17  Neb.,  536;  Gipps  Brewing  Co.  v.  De  Framr,  58  N.  W. 
Rep.  [la.],  1087;  Kraut  v.  IState,  47  Ind.,  519;  iSliaw  v.  State^ 
56  Ind.,  188;  Picke7is  v.  State,  20  Ind.,  116.) 

McCahe,  Wood,  Newman  d  Elmer,  contra: 

Where  two  parties  enter  into  a  contract  to  do  a  thing 
prohibited  by  law,  not  inherently  wrong,  but  malum  pro- 
hibitumy  that  party  to  the  contract  who  is  more  guilty 
cannot,  after  aA'ailing  himself  of  the  proceeds  realized 
under  the  contract,  assert  its  illegality  against  the  other 
party,  who  is  less  in  the  wrong,  seeking  relief  under  the 
contract.  (Bateman  v.  Robinsoii,  12  Neb.,  509;  Lowell  v. 
Boston  &  L.  R.  Co.,  23  Pick.  [Mass.],  24;  Atlas  Bank  v. 
Nahant  Bank,  3  Met.  [Mass.],  581;  White  v.  Franklin  Bank, 
22  Pick.  [Mass.],  181;  Schermerhorn  t\  Talman,  14  N.  Y., 
93;  Catkins  v.  Anderson,  21  Neb.,  364;  McBlair  v.  Gibhes,  17 
How.  [U.  S.],  237;   Brooks  v.  Martin,  2  Wall.  [U.  S.],  70; 
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Wann  v.  Kelley,  2  McCrary  [U.  S.],  628;   Planters  Bank  v. 
Union  Bank,  16  Wall.  [U.  S.],  483.) 

An  agent  who  has  received  money  from  or  in  behalf  of 
his  principal  cannot  defeat  an  action,  brought  by  the 
principal  to  recover  it,  upon  the  ground  that  the  contract 
under  which  the  money  was  paid,  or  the  transaction  from 
which  it  was  realized,  or  the  purpose  to  which  it  was 
to  be  devoted,  was  illegal.  {United  Protestant  Church  v. 
Stegner,  21  O.  St.,  488;  Manhattan  Ins.  Co.  v.  Ellis,  32  O.  St., 
388;  Snells  v.  Pells,  113  111.,  145;  Kiewert  v.  Rindskopf,  46 
Wis.,  481;  Baldwin  v.  Potter,  46  Vt.,  402;  Evans  v.  City  of 
Trenton,  24  N.  J.  Law,  764.) 

Ryan,  C. 

There  was  a  judgment  in  this  case  in  the  district  court 
of  Douglas  county  in  favor  of  the  defendants  in  error  for 
the  sum  of  |400.  It  was  averred  in  the  petition  in  said 
court  that  the  defendants  in  error,  in  the  month  of  Octo- 
ber, 1890,  had  consigned  from  California  to  the  plaintiffs 
in  error,  who  were  commission  merchants  in  Omaha,  a 
car  load  of  wines  and  brandy;  that  by  the  terms  of  the 
agreement  between  the  parties  to  such  shipment  the  de- 
fendants in  error  were  to  pay  the  plaintiffs  in  error  ten 
per  cent  commission  on  the  amount  sold  by  the  plaintiffs 
in  error;  that  the  wines  and  brandy  had  either  been  sold 
or  the  plaintiffs  in  error  had  negligently  neglected  to  sell 
the  same,  and,  therefore,  should  be  held  to  account  to  the 
defendants  in  error  for  the  value  of  such  consignment; 
that  there  had  been  paid  but  |470.15,  and  that  the  rea- 
sonable value  of  the  liquors  unaccounted  for  was 
$1,350.71,  for  which  judgment  was  prayed.  Among  the 
defenses  pleaded  by  the  plaintiffs  in  error  was  that  in 
the  following  language:  "For  further  answer  to  said 
petition  these  defendants  allege  that  all  of  the  said  goods 
described  in  said  petition  and  consigned  by  plaintiffs  to 
these  defendants  were  spirituous  and  vinous  liquors; 
that  by  the  terms  of  said  contract  said  goods  were  to  be 
sold  in  the  city  of  Omaha,  Nebraska,  by  these  defendants 
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as  agents  for  the  plaintiffs,  and  the  defendants  allege 
that  neither  the  said  plaintiffs  nor  said  defendants  ever 
had  or  obtained  a  license  from  the  state  of  Nebraska,  the 
county  of  Douglas,  or  the  city  of  Omaha,  nor  any  of  the 
officers  thereof,  to  sell  said  liquors,  and  that  the  said 
goods  were  delivered  by  the  said  plaintiff  in  accordance 
with  the  said  contract  to  the  said  defendants  in  the  city 
of  Omaha,  Nebraska,  and  that  the  said  contract  between 
the  said  plaintiffs  and  defendants  was  illegal  and  void/* 
This  was  denied  by  the  reply,  but  there  was  direct,  posi- 
tive testimony  which  established  beyond  question  the 
fact  that  neither  of  the  parties  to  this  action  had  ever 
been  licensed  to  sell  malt,  spirituous,  or  vinous  liquors 
in  the  city  of  Omaha,  as  required  by  the  laws  of  this  state. 
It  was  also  proven  that  the  other  averments  of  the  answer 
above  quoted  were  thie.  This  case,  therefore,  falls 
within  the  rule  laid  down  in  Wilde  v.  Wilde,  37  Neb.,  891, 
in  principle,  and  upon  a  transaction  of  much  the  same 
character  as  that  at  bar  it  has  practically  been  settled  in 
advance  by  Storz  v.  Fmklestein,  46  Neb.,  577.  The  judg- 
ment of  the  district  court  is  reversed  and  the  cause  is 
remanded  for  further  proceedings. 


Reversed  and  remandhd. 


Iowa  Loan  &  Trust  Company,  appellee,  v.  Albert  A. 
Walker  et  al..  Impleaded  with  J.  0.  Standlhjt, 
appellant. 

Filed  Februabt  16, 1897.    No.  7044. 

Beriew:  Defectiyis  Recobd.  Questions  of  fact  cannot  be  considered 
on  appeal  from  a  confirmation  of  a  judicial  sale  where  there  U 
presented  no  proper  evidence  that  the  alleged  facts  ever  existed. 

Appeal  from  the  district  court  of  Buffalo  county. 
Heard  below  before  Holcomb,  J.    Affirmed. 
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J.  M.  Easterlingy  J.  J.  Whittier,  and  M.  0.  Camett^  for 
appellant. 

Fred  A.  Nye^  contra. 

Ryan,  C. 

There  was  a  decree  of  foreclosure  in  favor  of  appellant 
in  this  case  in  the  district  court  of  Buffalo  county,  on 
April  30,  1892.  Subsequently  an  order  for  the  sale  of 
the  real  property  described  in  said  decree  was  duly  issued 
to  the  sheriff  of  the  aforesaid  county,  by  whom  all  of  said 
land  was  duly  advertised  and  at  the  proper  time  offered 
for  sale  in  lots  of  160  acres  each.  There  was  no  bidder 
except  for  the  northwest  quarter  of  section  34,  township 
12,  range  13,  which  was  bidden  op  by  appellant  for  more 
than  two-thirds  of  the  appraised  value  of  this  tract.  On 
motion  this  sale  was  duly  confirmed,  and  from  such  con- 
firmation this  appeal  is  prosecuted.  The  questions  ar- 
gued are  as  to  the  right  of  the  judgment  defendant  to 
have  all  the  land  sold  before  resort  to  the  above  160-acre 
tract,  which  he  alleged  was  his  homestead,  and  his  right 
to  have  declared  effective  an  alleged  redemption  before 
confirmation. 

There  is  found  in  the  transcript  no  answer  to  the 
original  petition  for  a  foreclosure;  neither  is  there  a 
bill  of  exceptions.  The  alleged  homestead  character  of 
the  property  sold  has  not,  therefore,  been  made  to  api)ear; 
neither  is  there  presented  any  evidence  of  the  payment 
into  the  district  court  of  the  amount  necessary  to  redeem, 
as  required  by  section  497a  of  the  Code  of  Civil  Procedure. 
The  order  of  confirmation  is  therefore 

Affibmsd. 
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John  T.  Clauke  et  al.  v.  Nebraska  Savings  & 
Exchange  Bank, 

Filed  February  16, 1897.    No.  7097. 

Seyiew:  Assignments  of  Error.  In  error  proceedings  no  point  will 
be  considered  which  is  not  presented  by  the  petition  in  error,  even 
though  argued  in  the  brief  of  counsel. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Blair,  J.     Affirmed. 

James  W.  Carr^  for  plaintiffs  in  error. 

Silds  Cobb  and  Tiffany  db  Vinsonhalery  contra. 

Eyan,  C. 

There  was  a  judgment  in  this  case  in  the  district  court 
of  Douglas  county  against  the  maker  and  indorser  of  a 
promissory  note.  There  is  discussed  in  the  brief  of  coun- 
sel but  one  question,  and  that  is  the  right  of  the  holder  of 
a  note  to  maintain  suit  upon  it  by  virtue  of  a  provision 
that  the  failure  to  pay  within  the  time  limited  would 
cause  the  whole  sum  to  become  due  at  the  election  of  the 
holder,  it  having  been  alleged  in  the  answer  that  after 
the  time  limited  for  the  payment  of  such  interest  there 
had  been  made  a  tender  of  such  payment.  This  propo- 
sition was  not  suggested  by  the  petition  in  error,  hence 
it  cannot  be  considered. 

The  only  question  presented  upon  the  record  is  whether 
or  not  interest  in  excess  of  that  provided  by  the  note  was 
allowed  in  the  judgment.  This  assignment  was  not  ar- 
gued, and  by  computation  we  have  not  discovered  any 
error  in  the  respect  indicated.  The  judgment  of  the  dis- 
trict court  is  therefore 

Affirmed. 
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■62  m\  Joseph  S.  Welt^s  v.  Henry  Steckleberg.* 

Piled  February  16, 1897.    No.  7113. 

L  Guardian  and  Ward:  Failure  of  Guardian  to  Qualify:  Void 
Sales.  One  assuming  to  act  as  the  guardian  of  the  estate  of  a 
minor,  who,  in  fact,  has  never  qualified  as  such,  has  no  standing 
to  apply  for  authority  to  sell  such  minor's  real  estate,  and  an 
order  made  upon  such  application  is  an  absolute  nullity,  as  is 
also  a  sale  thereunder,  especially  without  service  thereof  as  re- 
quired by  section  49,  chapter  23,  Compiled  Statutes. 

2. :   :   .    The  provisions  of  section  64,  chapter  23, 


Compiled  Statutes,  apply  to  mere  irregularities  in  respect  to 
guardians'  sales.  They  do  not  and  cannot  operate  to  confer  Juris- 
diction otherwise  entirely  without  existence. 

Error  from  the  district  court  of  Stanton  county.  Tried 
below  before  Norris,  J.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Oeorge  G.  Boicman,  Albert  db  Reeder^  and  John  A.  Ehr- 
hardtj  for  plaintiff  in  error: 

The  notice  did  not  conform  to  the  statutory  require- 
ment and  amounted  to  no  notice  at  all.  The  order  of  sale 
was  therefore  void.  {Michel  v.  Hicks,  19  Kan.,  578;  Valk 
V.  Fleming,  19  Mo.,  454j  Sibley  v.  Waffle,  16  N.  Y.,  180; 
Blodgett  v.  Hitt,  29  Wis.,  169;  Tunis  v.  Withrow,  10  la.,  305; 
Newcomb  v.  Dexoey,  27  la.,  381;  McAllister  v.  Moye,  30  Miss., 
258;  Tjyon  v.  Vanatta,  35  la.,  521;  Spragins  v.  Taylor,  48 
Ala.,  520;  Frazier  v.  Miles,  10  Neb.,  109;  Pardon  v.  Dwire, 
23  111.,  572.)      • 

John  B.  Wells  never  having  been  appointed  guardian, 
the  district  court  was  without  jurisdiction  and  its  judg- 
ment, the  sale,  and  other  proceedings  are  void.  {Thatcher 
V.  Powell,  6  Wheat.  [U.  S.],  119;  Galpin  v.  Page,  18  Wall. 
[U.  S.],  350;  Morse  v.  Presby,  25  N.  H.,  299;   Carlcton  v. 

*Rehearing  allowed. 
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Washington  Ins.  Co.,  35  N.  H.,  162;  Ounn  v.  Howell,  27  Ala., 
663;  Foster  v.  Glazener,  27  Ala.,  391;  Barry  v.  Patterson,  3 
Humph.  [Tenn.],  313;  Cooper  v.  Sunderland,  3  la.,  114; 
Wight  V.  Warner,  1  Doug.  [Mich.],  384;  Northcut  v.  Letnery, 
8  Ore.,  317;  Fergeson  v.  Jones,  20  Pac.  Bep.  [Ore.],  848; 
Crawford  V.  Howard,  30  Me.,  422;  Walbridge  v.  Hall,  3  Vt., 
114;  Smith  v.  Rice,  11  Mass.,  513;  Hejiry  v.  Estes,  127  Mass., 
474;  Hall  v.  Howd,  10  Conn.,  514;  Gray  v.  McNeal,  12  Ga., 
424;  Rutherford  v.  Crawford,  53  Ga.,  138;  Horan  v.  Whar- 
etiberger,  9  Tex.,  313;  Si  ate  v.  Metzger,  26  Mo.,  65;  Chandler 
V.  Nash,  5  Mich.,  409;  Crier's  Appeal,  101  Pa.  St,  412; 
Maxsom  v.  Savyyer,  12  O.,  195;  Perry  v.  Brainard,  11  O., 
442;  Pryor  r.  Downey,  50  Gal.,  388;  Whitesides  v.  Barber^ 
24  S.  Car.,  373.) 

W.  W.  Ymmg  and  Allen,  Robinson  d  Reed,  contra: 

Jurisdiction  attached  when  the  guardian  filed  his  peti- 
tion for  the  sale  of  the  property.  {Orignon  v.  Astor,  2 
How.  [U.  S.],  319;  Mohr  v.  Manierre,  101  U.  S.,  417;  Beani' 
regard  v.  City  of  New  Orleans,  18  How.  [U.  S.],  502;  Cmt- 
stock  V.  Crawford,  3  Wall.  [U.  S.],  396;  George  v.  Watson,, 
19  Tex.,  354;  McPherson  v.  Cunliff,  11  S,  &  B.  [Pa.],  422; 
Alexander  v.  Maverick,  18  Tex.,  179;  Meyers  v.  McGavock,. 
39  Neb.,  843;  Morrow  v.  Weed,  4  la.,  77;  Davenport  v. 
Schmidt,  15  la.,  213;  Frazier  v.  Steenrod,  7  la.,  339;  Meyer 
V.  McDougal,  47  111.,  278;  Moore  v.  Neil,  39  111.,  256;  Morris 
V.  Hogle,  37  111.,  150;  Hawkins  v.  Hawkins,  28  Ind.,  66; 
8t(yw  V.  Kimball,  28  111.,  108;  Doe  v.  Anderson,  5  Ind.,  33.) 

The  court  having  jurisdiction,  the  purchaser  is  not 
bound  to  look  beyond  the  decree;  and  his  title  is  good. 
Irregularities  in  the  proceedings  would  not  invalidate 
the  sale.  (Darrah  v.  Watson,  36  la.,  116;  De  Tar  v.  Boone 
County,  34  la.,  490;  Cooper  v.  Sunderland,  3  la,,  133;  United 
States  V.  Arredondo,  6  Pet  [U.  S.],  729;  Elliott  v.  Piersol,  1 
Pet  [U.  S.],  340;  Compiled  Statutes,  ch.  23,  sec.  64;  Thaw 
V.  Ritchie,  136  U.  S.,  548;  Thojnpson  v.  Tolmie,  27  U.  S.,  157; 
McNitt  V.  Turner,  83  U.  S.,  352.) . 
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Eyan,  C. 

This  was  an  action  of  ejectment  brought  by  Joseph  9. 
Wells  against  Henry  Steckleberg  in  the  disfrict  court  of 
Stanton  county.  The  petition  was  in  the  ordinary  form 
and  was  filed  September  18,  1891.  The  answer  was  a 
general  denial.  Upon  the  trial  of  the  issues  to  the  court 
there  was  a  judgment  in  favor  of  the  defendant. 

Joseph  S.  Wells  inherited  an  interest  in  certain  real  es- 
tate of  his  mother  at  her  death,  in  1872.  He  was  then 
two  years  of  age.  By  partition  proceedings  in  1880,  he 
was  vested  with  the  title  to  the  property  which  is  the 
subject-matter  of  tliis  action.  There  was  an  application 
for  the  sale  of- this  land  by  John  B.  Wells,  in  which  the 
applicant  described  himself  as  the  "Guardian  of  Joseph 
S.  Wells  duly  appointed  by  the  probate  court  in  said 
Platte  county."  This  application  was  granted,  and  by 
virtue  of  the  authority  thus  conferred  upon  him,  and  no 
other,  John  B.  Wells,  at  a  public  sale,  sold  said  real  prop- 
erty to  Henry  Steckleberg  and  afterwards,  as  guardian, 
accordingly  executed  a  deed  of  the  property,  the  sale 
meantime  having  been  confirmed.  On  the  trial  of  this 
action  there  was  left,  by  the  evidence,  no  room  for  doubt 
that  John  B.  Wells  had  never  been  appointed  guardian  of 
his  son,  Joseph  S.  Wells.  Indeed,  his  own  testimony  was 
that  he  assumed  to  act  in  making  the  sale  and  executing 
the  deed,  solely  as  the  natural  guardian  of  his  son.  Be- 
fore he  attained  his  majority,  Joseph  S.  Wells  notified 
Mr.  Steckleberg  that  he  repudiated  the  entire  transaction 
by  virtue  of  which  Steckleberg  now  claims  title,  and  he 
has  since  acted  consistently  with  this  his  declared  pur- 
pose, so  that  there  is  presented  no  element  of  estoppel  in 
this  case.  It  is  quite  clear,  from  an  examination  of  sec- 
tion 6  of  chapter  34  of  the  Compiled  Statutes  of  1883, 
that  the  father  was  the  natural  guardian  of  his  minor 
child  and  was  entitled  to  the  care  and  custody  of  the 
minor's  person.  For  him,  or  any  one  else,  to  dispose  of 
the  property  of  such  minor  it  was,  and  still  is,  necessaiy 
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that  lie  should  be  appointed  by  the  probate  court  and 
qualify,  as  required  by  law,  as  guardian  of  the  minoi-'s 
estate.  (Compiled  Statutes,  1895,  ch.  34.)  An  applica- 
tion to  sell  the  property  of  a  minor  by  one  who  did  not 
claim  to  act  as  guardian  would  be  an  absolute  nullity, 
and  could  confer  no  jurisdiction  to  make  such  sale  or  a 
conveyance  thereunder,  and,  on  principle,  we  cannot  see 
that  this  is  the  less  the  case  when  the  applicant  falsely 
-describes  himself  as  guardian  and  thus  i>erpetrates  a 
fraud  upon  the  court.  In  this  case  there  was  no  copy  of 
Xhe  order  of  the  sale  served  ui)on  the  next  of  kin  of  the 
minor  as  required  by  section  49,  chapter  23,  Compiled 
Statutes;  indeed  the  order  had  been  fraudulently  pro- 
cured by  the  very  person  upon  whom,  ordinarily,  this 
order  should  have  been  served,  and  to  whom  the  minor 
ought  to  be  able,  confidently,  to  look  for  the  protection  of 
his  interests-  There  was  a  publication  of  the  order  re- 
quired to  be  made  in  a  newspaper,  but  that  did  not  pur- 
port to  dispense  with  the  statutory  service  of  the  order 
above  noted.  There  was,  therefore,  neither  jurisdiction 
of  the  subject-matter  nor  of  the  person  of  the  minor. 

Notwithstanding  the  want  of  jurisdiction  pointed  out, 
it  is  insisted  by  the  defendant  that  these  matters  are 
unavailable  because  of  the  provisions  of  section  64,  chap- 
ter 23,  Compiled  Statutes,  which  are  as  follows: 

"Sec.  64.  In  case  of  an  action  relating  to  any  estate 
sold  by  a  guardian,  under  the  provisions  of  this  subdi- 
vision, in  which  the  ward  or  any  person  claiming  under 
him  shall  contest  the  validity  of  the  sale,  the  same  shall 
not  be  avoided  on  account  of  any  irregularity  in  the 
proceedings,  provided  it  shall  appear:  First — That  the 
guardian  was  licensed  to  make  the  sale  by  a  district  court 
of  competent  jurisdiction.  Second — ^That  he  gave  a  bond, 
which  was  approved  by  the  judge  of  the  district  court  in 
case  any  bond  was  required  by  the  court,  upon  granting 
the  license.  Third — ^That  he  took  the  oath  prescribed  in 
this  subdivision.  Fourth — That  he  gave  notice  of  the 
time  and  place  of  the  sale  as  prescribed  by  law.  Fifth — 
47 
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That  the  premises  were  sold  accordingly,  at  public  auc- 
tion, and  are  held  by  one  who  purchased  in  good  faith." 
The  question  involved  is  not  one  of  mere  irregularity. 
It  is  a  question  of  jurisdiction,  that  is  to  say,  of  power  to 
make  any  order  of  sale  whatever;  and  hence,  these  pro- 
visions cannot  be  invoked.  But  even  if  by  this  section 
it  had  been  attempted  to  declare  the  proceedings  conclu- 
sively binding  as  to  jurisdiction,  no  more  power  would 
have  been  assumed  than  was  in  section  130,  chapter  77, 
article  1,  Compiled  Statutes,  as  to  the  conclusiveness  of 
a  tax  deed,  and  yet  this  court  has  said  that  the  creation 
of  this  conclusive  presumption  is  not  within  the  power  of 
legislature.  {Jjarson  v.  Dickey^  39  Neb.,  463.)  In  view  of 
the  fact  that  the  court  was  without  jurisdiction  to  order 
the  sale  of  the  property  of  the  minor,  the  deed  executed 
by  John  B.  Wells,  as  guardian,  to  Henry  Steckleberg  was 
a  mere  nullity.  The  judgment  of  the  district  court  based 
upon  this  deed  as  evidence  was  therefore  erroneous  and, 
accordingly,  it  is  reversed  and  this  cause  is  remanded  for 
further  proceedings  not  inconsistent  with  the  views  above 
expressed. 

Reyerseid  and  bbmanded. 


Post,  C.  J.,  not  sitting. 


Ohioago,  Burlington  &  Quinoy  Railboad  Ck)iiPANY 
V.  Peter  H.  Soderberg. 

Filed  Febbuabt  16, 1897.    No.  7104. 

1.  Vaster  and  Servant:  Risks  of  Employment.    A  servant  by  his  con- 

tract of  employment  assumes  the  ordinary  risks  and  dangers  Inci- 
dent thereto. 

2.  HegUgence:  Eyidenoe.    To  sustain  a  yerdlct  for  negligence  It  must 

haye  the  support  of  competent  positive  eyldence  that  the  injury 
complained  of  was  caused  by  the  negligence  of  the  defendant,  or 
BUQh  negligence  must  be  fairly  and  reasonably  Inferable  from 
proved  or  ccmceded  facts. 
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3. :  .    Evidence  examined,  and  held  not  sufficient  to  sus- 
tain a  finding  of  negligence. 

Errob  from  the  district  court  of  Kearney  county. 
Tried  below  before  Beall,  J.     Reversed. 

The  opinion  contains  a  statement  of  the  case. 

J.  W.  Dexceese^  for  plaintiff  in  error: 

The  requirement  of  the  statute  in  reference  to  signals 
at  public  crossings  imposes  an  obligation  upon  the  com- 
pany towai'd  people  who  are  crossing  or  are  about  to 
ci-oss  the  railroad  track  on  the  public  highway,  and  no 
one  else  can  claim  the  enforcement  of  these  signals. 
{Bohan  v.  Milwaukee,  L.  S.  d  W.  R.  Co.,  61  Wis.,  394;  Spwer 
V.  Chesapeake  d  O.  R.  Co.,  12  S.  E.  Rep.  [W.  Va.],  553; 
Christy  v.  Chesapeake  d  O.  R.  Co.,  12  S.  E.  Rep.  [W.  Va.],. 
1111;  Rawlston  v..  East  Tennessee,  Y.  d  G.  R.  Co.,  20  S.  E. 
Rep.  [Ga.],  123;  East  Tennessee,  Y.  d  O.  R.  Co.  v.  Smith,  20» 
S.  E.  Rep.  [Ga.],  127;  Lundquist  v.  Duluth  Street  R.  Co.,  6T 
N.  W.  Rep.  [Minn.],  1007.) 

Plaintiff  below  assumed  the  risk  and  danger  from  pass- 
ing trains.  There  was  no  evidence  of  any  rule  or  custouv 
requiring  the  foreman  to  warn  trackmen  of  the  approach 
of  a  train.  The  company  is  not  chargeable  with  the 
alleged  negligence  of  the  foreman  in  failing  to  give  warn- 
ing of  danger.  The  foreman  and  the  men  in  the  gang 
were  fellow-servants.  {Jackson  v.  Missouri  P.  R.  Co.,  104 
Mo.,  456;  Thomas  v.  Missouri  P.  R.  Co.,  18  S.  W.  Rep.  [Mo.], 
980;  Shepard  v.  Boston  d  M.  R.  Co.,  33  N.  E.  Rep.  [Mass.], 
508;  Cooneyv.  Great  N.  R.  Co.,  37  Pac.  Rep.  [Wash.],  440; 
Sullivan  V.  Fitchburg  R.  Co.,  36  N.  E.  Rep.  [Mass.],  751;  Ell 
V.  Northern  P.  JR.  Co.,  48  N.  W.  Rep.  [N.  Dak.],  223;  Elliott 
V.  Chicago,  M.  d  St.  P.  R.  Co.,  150  U.  S.,  245;  Baltimore  d  0. 
R.  Co.  V.  Baugh,  54  Am.  &  Eng.  R.  Gas.  [U.  S.],  340;  Noti;h' 
em  P.  R.  Co.  v.  Hambly,  154  U.  S.,  356;  Norttiem  P.  R.  Co. 
V.  Charless,  162  U.  S.,  359;  Northern  P.  R.  Co.  v.  Peterson,, 
162  U.  S.,  346;  Walker  v.  Kinnare,  76  Fed.  Rep.,  101;  RaiU 
way  Co.  V.  Leech,  41  O.  St.,  389;  Ring  v.  Missouri  P.  R.  Co.^ 
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20  S.  W.  Rep.  [Mo.],  436;  Jolly  v.  Detroit,  L.  &  N.  R.  Co,,  53 
N.  W.  Rep.  [Mich.],  526;  Olson  v.  St.  Paul,  M.  d  M.  R.  Co., 
33  Am.  &  Eng.  R.  Cas.  [Minn.],  386;  Nelling  v.  Chicago,  8t. 
P.  d  K.  C.  R.  Co.,  63  N.  W.  Rep.  [la.],  568.) 

W.  S.  Morlan  and  J.  L.  McPheely,  also  for  plaintiff  in 
error. 

Ed  L.  Adanis,  contra. 

References:  Schlereth  v.  Missouri  P.  R.  Co.,  19  S.  W.  Rep. 
[Mo.],  1134;  Sioux  City  &  P.  R.  Co.  v.  Smith,  22  Neb,,  775; 
KJhicayo,  B.  &  Q.  R.  Co.  v.  Sullivan,  27  Neb.,  673;  Chicago, 
.St.  P.  d  M.  R.  Co.  V.  Lundstrom,  16  Neb.,  258;  Little  M.  R. 
It.  Co.  V.  Lewtofi,  20  O.  St.,  401;  Lake  Shore  dM.  S.  R.  Co.  v. 
Lavelky,  36  O.  St.,  221]  Burlington  d  M.  R.  R.Co.  v.  Crockett, 
19  Neb.,  138;  Union  P.  R.Co.  v.  Billeter,  28  l^eh.,i22;  Chilf 
Coast  d  S.  F.  R.  Co.  v.  Wells,  16  S.  W.  Rep.  [Tex.],  1025; 
Missouri  P.  R.  Co.  v.  Williams,  12  S.  W.  Rep.  [Tex.],  835; 
Louismlle,N.  A.  d  C.  R.  Co.  v.  Graham,  24  N.  E.  Rep.  [Ind.], 
668;  Sherrin  v.  St.  Joseph  d  S.  L.  R.  Co.,  15  S.  W.  Rep. 
[Mo.],  442;  Davi^  v.  New  York,  N.  H.  d  H.  R.  Co.,  159  Mass., 
632;  Texas  d  P.  R.  Co.  v.  Lewis,  26  S.  W.  Rep.  [Tex.],  873. 

Ryan,  C. 

Plaintiff  in  error  in  this  case  seeks  a  reversal  of  a  judg- 
ment in  the  sum  of  |5,000  which  was  rendered  by  the  dis- 
trict court  of  Kearney  county  upon  the  verdict  of  a  jury. 
The  defendant  in  error,  whom  we  shall  hereafter  refer 
to  as  the  plaintiff,  because  he  was  plaintiff  in  the  district 
court,  alleged,  in  substance,  that  on  May  22, 1893,  he  was 
a  section  hand  in  the  employ  of  the  railroad  company; 
that  in  the  forenoon  of  that  day,  while  the  wind  was 
blowing  very  hard  and  rain  was  falling,  he,  under  the 
direction  of  a  foreman,  was  working  on  the  railroad  at  a 
point  about  fifty-seven  rods  east  of  a  highway  crossing, 
and  that  about  twenty-three  rods  east  of  where  he  was  at 
work  there  was  a  post,  at  which  post  the  employes  in 
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charge  of  trains  of  the  railroad  company  were  required 
to  ring  a  bell  and  sound  a  whistle  until  the  aforesaid 
highway  should  be  reached;  that  the  point  where  he  was 
w^orking  was  near  the  foot  of  a  grade  descending  from 
the  east;  that  trains  coming  down  said  grade  usually 
made  but  little  noise,  other  than  by  the  escape  of  steam, 
which  on  said  morning  could  not  be  heard.  The  negli- 
gence charged  was  the  failure  to  sound  the  whistle  and 
ring  the  bell  as  it  was  above  indicated  should  have  been 
done,  and  the  failure  of  the  foreman  of  the  section  gang 
to  give  notice  of  the  approaching  train  before  it  struck 
the  plaintiff. 

The  following  facts  appear  without  contradiction  from 
the  evidence  adduced:  The  section  gang,  in  the  forenoon 
of  May  22, 1893,  was  required  by  the  unfinished  condition 
of  the  work  to  surface  up  a  portion  of  the  track  at  a  point 
about  three  and  one-half  miles  east  of  Minden,  the  station 
nearest  where  the  work  was  to  be  done.  The  day  began 
with  considerable  wind,  which  grew  stronger,  and  at 
about  9  o'clock,  when  the  accident  happened,  was  blow- 
ing very  hard.  There  were  occasional  showers  of  rain, 
accompanied  with  sleet  The  foreman  was  Henry  Hanie- 
lius,  and  the  gang  was  composed  of  five  men,  J.  H.  Show- 
ers, Albert  Holstein,  Oscar  Holstein,  Albert  Thigh,  and 
the  plaintiff,  Peter  H.  Soderberg.  The  whistling  post 
was  at  the  west  end  of  a  cut,  and  west  of  this  post  was  a 
bridge,  540  feet  distant.  This  post,  as  stated  in  the  peti- 
tion, was  eighty  rods  east  of  a  highway  crossing.  Tlie 
foreman  distributed  his  men  along  a  high  grade  ap- 
proaching this  bridge,  Soderberg  being  placed  about 
ninety  feet  east  of  the  bridge  and  directed  to  throw  eartli 
from  the  south  side  of  the  embankment  upon  the  ties, 
and  there  so  to  dispose  of  it  that  the  water  would  run 
each  way  from  the  center  of  the  track.  The  two  Hol- 
steins  were  between  twenty  and  thirty  feet  east  of  Soder- 
berg, and  Showers  was  ninety  feet  east  of  him  on  tlie 
north  side  of  the  track.  No  one  described  the  position  of 
Thigh.     The  foreman,  after  he  had  disposed  of  his  men 
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as  above  indicated,  noticed  that  one  side  of  the  bridge 
tjcemed  a  little  low,  and  thereupon  he  went  under  it  to 
we  if  there  was  anything  wrong.  When  he  had  finished 
his  inspection  the  foreman  came  up  on  the  track  at  the 
east  end  of  the  bridge,  and  looking  eastward  he  saw,  at  a 
distance  of  about  a  quarter  of  a  mile,  a  freight  train  ap- 
proaching, and  immediately  called  to  his  men  notifying 
them  of  that  fact.  At  this  time  Soderberg  was  on  the 
embankment  outside  the  south  end  of  the  ties,  and  was 
stooped  over  throwing  earth  upon  the  ties  between  the 
rails.  Albert  Holstein  testified  on  behalf  of  plaintiff 
that,  though  fifteen  feet  away,  he  could  not  by  calling  to 
him  three  or  four  times  make  plaintiff  aware  of  the  ap- 
proach of.  the  train.  Oscar  Holstein,  though  he  was 
within  fifteen  or  twenty  feet  of  his  brother,  Albert,  was 
not  able  to  understand  what  he  was  calling  out.  He  saw 
that  he  was  calling  out  something,  and,  looking  in  the 
direction  he  was  pointing,  discovered  the  approaching 
train.  He  further  testified  that  it  was  a  dreadful  windy 
and  stormy  day.  Peter  Soderberg  testified,  but  his  testi- 
mony threw  no  light  on  the  subject.  The  above  was  all 
the  evidence  given  as  to  the  surroundings  and  employ- 
uK^nt  of  Soderberg  when  struck  by  the  train.  It  was  a 
regular  train  and  w^as  on  its  schedule  time.  The  foreman 
was  not  shown  to  be  outside  the  line  of  his  duty  in  mak- 
ing an  inspection  of  what  appeared  to  be  a  dangerous 
condition  of  the  bridge.  There  was  evidence  that  tended 
to  show  that  this  foreman  had  said  to  his  men  that  in 
the  yards  and  while  moving  over  the  track  in  a  hand  car 
he  would  look  out  for  trains,  and  that  the  men  need  not 
trouble  themselves  to  be  also  looking.  There  was  no 
evidence  that  when  his  section  men  were  surfacing  the 
track  the  foreman,  by  reason  of  any  promise,  rule,  or 
custom,  was  required  to  warn  them  of  the  approach  of 
trains.  Thej^  had  the  same  means  of  knowing  of  this 
fact  that  he  did.  The  track  from  where  Soderberg  was 
ran  in  a  northeasterly  direction,  and  a  high  wind  was 
blowing  from  the  north,  so  that,  without  doubt,  he  was 
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uiunvare  of  the  imi)on(ling  danger,  and,  though  no  one 
testified  just  how  it  happened,  it  is  doubtless  true  that  in 
a  stooped  position  he  was  standing  close  enough  to  the 
track  to  be  struck  by  the  engine  when  it  reached  him. 
He  was,  however,  bound  to  know  that  trains  were  likely 
to  be  moving  along  this  track,  and  there  is  undisputed 
evidence  that  if  he  had  looked  eastwal*d  he  could  have 
seen  this  train  almost  a  half  a  mile  distant  It  was  held 
by  this  court  in  Dchning  v.  Detroit  Bridge  <&  Iron  Worlcs^  46 
Neb.,  556,  that  it  will  be  presumed  that  an  employe  con- 
tracts with  reference  to  the  risks  ordinarily  appertaining 
to  his  particular  employment,  and  that  he  has  notice  of 
all  the  risks  which  are  open  and  obvious,  or  ought  to  have 
been  to  a  person  of  his  experience  and  understanding. 
In  Missouri  P,  R.  Co.  v.  Baxter,  42  Neb.,  793,  this  rule  was 
stated  in  the  first  paragraph  of  the  syllabus  in  this  lan- 
guage: "A  servant  by  his  contract  of  employment  as- 
sumes the  ordinary  risks  and  dangers  incident  thereto. '^ 
The  rule  being  as  we  have  just  stated,  it  was  not  a  duty 
devolved  upon  the  railroad  company  to  require  of  its 
section  foreman  that  he  should  exercise  the  only  diligence 
necessary  to  prevent  section  men  being  struck  by  trains 
moving  along  the  railroad  undergoing  repairs.  These 
views  are  in  accord  with  those  expressed  in  Rvig  v.  Mis- 
souri P.  R.  Co,,  20  S.  W.  Rep.  [Mo.],  436,  and  IfeUing  v.  Chi- 
cago, St.  P.  &  K.  C.  R.  Co.,  63  N.  W.  Rep.  [la.],  568. 

It  is,  however,  insisted  that  it  was  shown  that  there 
was  negligence  in  failing  to  ring  the  bell  and  sound  the 
whistle  for  the  crossing  from  the  time  the  engine  passed 
by  the  whistling  post  until  it  reached  such  highway  cross- 
ing. The  engineer  testified  in  the  most  positive  terms 
that  the  bell  was  arranged  to  ring  automatically,  and 
that  on  account  of  the  high  wind  and  the  storm  it  was 
kept  ringing  from  the  time  the  engine  left  Hastings  until 
it  reached  Minden.  He  also  testified  that  he  sounded  the 
whistle  from  the  time  he  left  the  whistling  post  until  he 
reached  the  highway  crossing.  The  fireman  testified  that 
he  was  so  accustomed  to  the  sound  of  the  bell  and  whistle 
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that  he  did  not  notice  either.  The  foreman's  testimony 
was  that  if  there  had  been  no  wind  or  storm  he  could 
have  heard  the  wliistle  and  bell,  but  with  both  wind  and 
storm  prevailing  as  it  did,  he  did  not  know  whether  he 
could  have  heard  them  or  not.  As  it  was,  he  did  not  hear 
the  bell  or  whistle.  The  effect  of  the  testimony  of  tlie 
other  witnesses  was  that  they  did  not  hear  the  bell  or 
whistle,  but  whether  they  could  have  heard  the  sound  if 
either  had  been  used,  notwithstanding  the  wind  and  the 
storm,  they  did  not  undertake,  nor  were  they  required,  to 
state.  The  burden  of  showing  negligence  rested  upon 
the  plaintiff.  (Spears  v.  ChicagOj  B.  &  Q.  R.  Co.y  43  Neb., 
720.)  As  was  said  in  Kilpatrick  v.  Richardson,  40  Neb., 
478:  "For  that  verdict  to  stand  it  must  have  for  support 
competent,  positive  evidence  that  the  injury  was  caused 
through  the  negligence  of  the  plaintiffs  in  error,  or  such 
negligence  must  be  fairly  and  reasonably  inferable  from 
proved  or  conceded  facts  in  evidence,"  (See,  also,  Kear- 
ney Canal  &  ^Vater  Supply  Co.  v.  Akcyson,  45  Neb.,  636.)  The 
evidence  as  to  the  failure  to  ring  the  bell  or  sound  the 
whistle  was  scarcely  strong  enough  to  raise  a  mere  con- 
jecture, most  certainly  it  could  do  no  more.  The  plaintiff 
was  outside  the  rails,  and  even  beyond  the  ties,  and  there 
is  no  claim  that  the  engineer  failed  or  neglected  to  do  his 
duty  upon  seeing  plaintiff  in  a  dangerous  place;  indeed, 
no  one  seems  to  have  known  beforehand  that  plaintiff 
was  in  dangerous  proximity  to  the  track,  or  even  how  it 
happened  that  he  was  struck,  more  definitely  than  that 
before  the  engine  reached  him  he  was  outside  the  track, 
and  by  the  time  it  reached  him  he  was  close  enough  to 
the  track  to  come  in  contact  with  some  part  of  the  loco- 
motive. He  may  have  been  that  near  the  track  for  some 
little  time,  or  he  may  have  moved  nearer  just  before  he 
was  struck;  no  one  could  describe  how  it  was.  We  are 
of  the  opinion  that  there  was  not  sufficient  evidence  to 
justify  a  finding  that  any  employe  of  the  railroad  com- 
pany was  guilty  of  negligence,  and  the  judgment  of  the 
district  court  is  therefore  reversed  and  the  case  is  re- 
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manded  for  further  proceeding  consistent  with  the  views 
above  expressed. 

Beyersed  and  remanded. 


Thomas  M.  Roberts  v.  Jessie  M.  Hopper  et  al. 

Filed  Febbuaby  16, 1897.    No.  7092. 

Afwigxunents  of  Error:  Evidence  of  Damage.  Under  an  assignment 
of  error  that  the  damages  awarded  by  the  jury  are  excessive,  this 
court  wiU  not  review  the  action  of  the  trial  court  in  admitting  in 
evidence  items  of  damage. 

Error  from  the  district  court  of  Burt  county.  Tried 
below  before  Ambrose,  J.    Affirmed.  % 

H.  E.  Carter^  for  plaintiff  in  error. 

H.  Wade  OilliSj  contra. 

Bagan,  C. 

Jessie  M.  Hopper  brought  this  suit  in  the  district  court 
of  Burt  county  in  behalf  of  herself  and  two  minor  chil- 
dren against  Thomas  M.  Roberts,  a  licensed  dealer  in 
intoxicating  liquors,  to  recover  damages  for  loss  of  sup- 
port to  herself  and  children  by  reason  of  the  drunkenness 
of  her  husband  caused  by  intoxicating  liquors  sold  to  him 
by  Roberts.  She  had  a  verdict  and  judgment  and  Rob- 
erts brings  the  case  here  for  review. 

The  only  argument  made  in  the  brief  is  that  the  dam- 
ages awarded  by  the  jury  are  excessive.  The  verdict  was 
for  a  much  smaller  sum  than  that  claimed  by  the  plaint- 
iff below  in  her  petition  and  not  in  excess  of  the  amount 
warranted  by  the  evidence.  Under  an  assignment  that 
the  damages  awarded  are  excessive  we  cannot  review  the 
action  of  the  district  court  in  admitting  in  evidence  cer- 
tain items  of  damage.     Our  consideration  of  the  case 
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must  be  confined  solely  to  the  assignment  of  error  argued 
in  the  brief.    The  judgment  of  the  district  court  is 
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Jackson  Bradley  v.  A.  B.  SiiATBE. 

Filed  Febbuaby  16, 1897.    No.  710L 

1.  Landlord  and  Tenant:  CJontinuatiow  op  Tenancy.    When  a  tenant 

with  the  consent  of  his  landlord,  express  or  implied,  holds  orver 
his  term,  the  law  presumes  a  continuation  of  the  origrinai  tenanoT 
for  another  like  term  and  upon  the  same  conditions. 

2.  :  :  Evidence.    But  this  presumption  is  not  a  conclusiye 

one,  and  may  be  overthrown  by  evidence  that  the  tenant's  holdini: 
over  was  in  pursuance  of  an  agreement  with  his  landlord  that  he 
might  so  ^old  over  and  pay  rent  only  for  the  time  he  occupied. 

8. : ; .    In  a  suit  against  a  tenant  who  had  held  over 

two  months,  to  recover  rent  for  a  term  equal  to  the  prior  one  and 
at  the  same  rent,  the  evidence  disclosed  that  before  the  etpiration 
of  his  term  the  tenant  notified  his  landlord  that  he  would  not 
occupy  the  leased  premises  after  the  expiration  of  his  term;  that 
he  had  purchased  other  premises,  into  which  he  intended  remov- 
ing, but  that  they  would  not  be  ready  for  occupancy  when  his 
lease  expired;  that  the  tenant  held  over  without  any  express  agree- 
ment with  his  landlord  that  he  might  do  so,  but  with  his  knowl- 
edge and  without  his  protest.  Held,  That  this  evidence  was  not 
sufficient  to  overthrow  the  legal  presumption  that  the  tenant  was 
in  for  another  term  of  the  same  length  as  the  prior  one  and  on  the 
same  conditions. 


i» :  :  .    When  the  lease  of  a  tenant  expires  by  its 

terms  and  he  does  not  vacate,  the  landlord  may,  at  his  option* 
treat  him  as  a  trespasser  or  as  a  tenant;  and  if  he  continues  to 
occupy  without  protest  or  objection  from  his  landlord,  the  law, 
by  the  presumption,  supplies  the  prima  facie  evidence,  binding 
upon  both  landlord  and  tenant,  that  such  a  relation  exists  be- 
tween them,  and  that  the  tenant  is  in  for  the  same  length  of  term 
and  on  the  same  conditions  as  his  first  term. 

Error  from  the  district  court  of  Douglas   countj. 
Tried  below  before  Ogden,  J.    Reversed. 

Warren  8toitzler,  for  plaintiff  in  error. 

Joseph  R.  Clarksonj  contra. 
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Ragan,  C. 

Promises  were  demised  by  written  lease  for  one  year 
in  considoration  of  a  stated  rent.  The  tenant  held  over 
his  term  two  months.  The  landlord  then  sued  to  recover 
rent  for  the  premises  for  one  year  after  the  expiration  of 
tlie  first  term  upon  the  theory  that  the  tenant,  by  holding 
over,  became  liable  for  the  rent  of  the  leased  premises  for 
a  year  at  the  same  rent  fixed  in  the  first  lease.  The  ten- 
ant had  a  verdict  and  judgment  and  the  landlord  prose- 
cutes error. 

The  defense  of  the  tenant,  so  far  as  material  here,  was 
that  he  held  over  in  pursuance  of  an  agreement  with  the 
landlord  that  he  might  do  so,  paying  rent  for  the  time  he 
occupied  at  the  same  rate  per  month  as  he  paid  under  the 
first  lease.  The  evidence  shows  that  in  November,  1889, 
one  Jacob  R.  Hendrix  owned  the  premises  and  on  said 
date  demised  it  by  a  written  lease  to  Augustus  B.  Slater 
for  one  year,  or  until  the  15th  of  November,  1890,  in  con- 
sideration of  a  rent  of  $750  paid  and  agreed  to  be  paid  by 
Slater;  that  after  taking  possession  of  the  leased  prem- 
ises Slater  purchased  a  lot  in  the  city  of  Omaha,  where 
the  leased  premises  were  situate,  and  began  the  erection 
thereon  of  a  dwelling.  Before  the  lease  expired  Slater 
notified  Hendrix  that  he  had  purchased  a  lot  and  was 
building  a  house  but  that  it  would  not  be  ready  for  occu- 
pancy until  about  January,  1891;  that  he  intended  to 
mf>ve  into  it  as  soon  as  it  was  ready  for  occupancy,  and 
that  he  would  not  renew  the  lease  or  remain  in  possession 
of  the  leased  premises  for  another  year.  Hendrix  en- 
deavored to  release  the  premises  to  Slater  for  another 
year,  but  this  was  refused  by  the  latter.  Hendrix  then 
w)ught  to  release  the  premises  to  Slater  for  six  months 
after  the  expiration  of  his  lease,  but  this  was  declined  by 
Slater.  The  record  contains  no  evidence  that  Hendrix 
expressly  agreed  that  Slater  might  hold  over  on  any 
terms  whatever;  nor  does  it  show  that  he  protested  or 
objected  to  Slater  holding  over  the  time  he  did.     Slater 
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paid  the  rent  in  full  for  the  premises  for  the  year  ending 
November  15,  1890.  About  the  13th  of  January,  1891, 
Slater  abandoned  the  leased  premises  and  at  that  time 
returned  the  keys  of  the  building  to  Hendrix;,  and  paid 
him  $125,  being  two  months'  rent  of  the  premises  at 
f62.50  per  month.  Hendrix,  when  he  accepted  the  keys 
and  the  rent,  notified  Slater  that  he  did  so  under  protest 
and  that  he  would  make  reasonable  efforts  to  find  a  ten- 
ant for  the  premises  for  the  year  ending  November  15, 
1891,  and  that  if  he  did  not  receive  as  much  rent  for  them 
as  Slater  paid  for  the  year  ending  November  15, 1890,  he 
would  look  to  Slater  to  make  up  the  difference.  On  the 
14th  or  15th  of  January,  1891,  Hendrix  sold  and  conveyed 
the  premises  by  warranty  deed  to  plaintiff  in  error 
Bradly,  who  brought  this  suit.  It  is  quite  clear  that  the 
evidence  does  not  sustain  the  defense  interposed  to  this 
action  by  Slater,  namely,  that  he  held  over  in  pursuance 
of  an  express  contract  with  his  landlord.  When  a  ten- 
ant,N with  the'^consent  of  the  landlord,  express  or  implied; 
holds  over  his  term,  the  law  presumes  a  continuation  ot 
the  original  tenancy  upon  the  same  terms  and  conditions. 
(See  the  rule  stated  and  the  autliorities  collated  in  12  Am. 
&  Eng.  Ency.  of  Law,  p.  758^'.  See,  also,  Yates  t?.  Kinncg^ 
19  Neb.,  275,  and  Schnylei^  v.  Smith,  51  N.  Y.,  309.)  The 
last  case  cited  was  strikingly  like  the  one  at  bar.  In 
that  case  the  premises  were  leased  for  one  year,  and  be- 
fore the  expiration  of  the  lease  the  tenant  notified  the 
landlord  that  they  would  not  occupy  the  premises  after 
their  term  expired;  that  they  had  hired  other  premises 
to  which  they  intended  removing  on  the  expiration  of 
their  lease.  The  tenants,  nevertheless,  held  over  twenty- 
one  days.  The  landlord  then  sued  them  for  a  year's  rent 
of  the  premises  at  the  same  rate  fixed  by  the  lease  of  the 
previous  year.  The  court  said:  "The  plaintiff  claims  that 
because  the  defendants  held  over  and  continued  in  the  oc- 
cupancy of  the  premises  for  three  weeks  after  the  expi- 
ration of  the  lease  he  had  the  right  to  hold  them  as  ten- 
ants for  the  whdle  year.     This  they  deny,  because  they 
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gave  him  notice  before  the  expiration  of  the  term  that 
they  did  not  intend  to  occupy  the  premises  for  another 
year  and  made  arrangements,  with  his  knowledge,  to  oc- 
cupy another  wharf.  I  am  of  opinion  that  the  plaintiff^s 
claim  is  well  founded.  The  law  is  too  well  settled  to  be 
disputed  that  where  a  tenant  holds  over  after  the  expi- 
ration of  his  term  the  law  will  imply  an  agreement  to 
hold  for  a  year  upon  the  terms  of  the  prior  lease.  ♦  ♦  ♦ 
But  the  defendants  claim  that  this  implication  of  law 
may  be  rebutted  and  that  the  tenants  may  show  by  proof 
that  they  did  not  intend  to  hold  upon  the  same  terms  as 
the  prior  lease,  and  they  claim  that  the  notice  which  they 
gave  in  this  case  was  sufficient  to  overthrow  this  impli- 
cation. *  *  *  In  this  case  the  defendants  hold  over 
wrongfully.  It  cannot  be  disputed  that  they  were  tres- 
passers; and  their  notice  did  not  deprive  their  act  of  hold- 
ing over  of  its  tortious  character.  (The  law  should  not 
give  them  the  option  to  determine  whether  they  should 
be  treated  as  trespassers  or  as  tenants.  This  option 
should  be  accorded  to  the  innocent  holder  of  the  property. 
The  law  regards  the  possession  of  real  estate  as  a  great 
advantage  in  any  dispute  in  reference  to  it, /'and  hence  a 
tenant  who  has  obtained  possession  of  real  estate  cannot 
dispute  the  title  of  his  landlord;  and  having  obtained 
possession  from  his  landlord  he  should  not  be  permitted 
to  hold  over,  deny  his  tenancy,  and  convert  himself  into  a 
wrong-doer."  Applying  these  authorities  to  the  facts  of 
the  case  at  bar,  it  follows  that  Slater  being  a  tenant  for 
a  year  and  having  held  over  after  the  expiration  of  his 
term  without  an  agreement  with  his  landlord,  but  with 
his  assent,  the  presumption  is  that  he  held,  the  premises 
for  another  year  upon  the  same  terms  that  he  held  them 
the  first  year.  But  this  was  a  presumption  only,  and  it 
was  perfectly  competent  for  Slater  to  show  in  this  case 
that  his  holding  over  was  in  pursuance  of  an  agreement 
with  his  landlord  that  he  might  hold  over,  might  pay  rent 
for  the  time  which  he  did  hold  over,  and  for  that  time 
only.    The  evidence  introduced  by  Slater  was  not  suffl- 


686  NEBRASKA  REPORTS.  [Vol.  50 


Bradley  v.  Slater. 


cient  to  overthrow  the  presumption  that  he  was  holding 
for  another  year  on  the  same  terms  that  he  held  the  first 
year.  { The  evidence,  and  all  the  evidence,  introduced  by 
Slater  to  sustain  his  defense  of  holding  over  under  an 
express  agreement  was  that  he  had  notified  his  landlord 
before  the  expiration  of  the  term  that  he  would  not  oc- 
cupy the  premises  for  a  second  term,  and  that  he  held  over, 
if  not  with  the  consent,  at  least  without  any  protest  from 
his  landlord  and  with  his  knowledge.^  This  was  not  suffi- 
cient evidence  to  justify  a  finding  that  the  tenant  held 
over  in  pursuance  of  an  express  agreement  with  his  land- 
lord that  he  should  pay  rent  only  for  the  time  which  he 
held  over;  nor  was  it  sufficient  to  overthrow  the  presump- 
tion of  law  that  his  holding  over  was  for  a  year  and  on 
the  terms  and  conditions  of  his  first  lease,  and  the  legal 
presumption  remained  in  force  and  controlled  the  case. 
When  tlie  lease  of  a  tenant  expires  by  its  terms  and  th^ 
tenant  does  not  vacate,  the  landlord  maj',  at  his  option, 
treat  him  as  a  trespasser  or  as  a  tenant;  and  if  the  tenant 
continues  to  hold  over  without  protest  or  objection  from 
his  landlord  and  without  demand  for  the  possession  of 
the  premises,  the  law  raises  the  presumption,  binding 
upon  both  landlord  and  tenant,  that  the  Mation  of  land- 
lord and  tenant  exists  between  the  parties  and  that  the 
latter  is  in  for  the  same  length  of  term  and  on  the  same 
conditions  as  the  first  term;,  but  this  is  a  presumption 
only  and  may  be  overthrow^h  by  proof  that  the  tenant  is 
holding  over  in  pursuance  of  an  agreement  to  pay  rent 
for  the  premises  for  the  time  which  he  holds  over,  {Mmt- 
gomery  v.  Willis^  45  Neb.,  434.)  The  judgment  of  the  dis- 
trict court  is  reversed  and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 
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John  J.  Bbrqeb  bt  al.,  appellants,  v.  Lincoln  County 

BT  AL.,  APPELLKBS. 

Filed  Febbuabt  16, 1897.    No.  7125. 

Bevlew:  TTNAUTHENTiCATin)  Bill  op  Exceptions:  AirntMAirox. 
Where,  in  a  case  brought  to  this  court  on  appeal,  the  bill  of  excep- 
tions is  uncertified  by  the  clerk,  and  the  pleadings  support  the 
decree  rendered,  it  will  be  affirmed. 

Appeal  from  the  district  court  of  Lincoln  counlgr. 
Heard  below  before  Neville,  J.    Afflrmed. 

J.  8,  Hoaglandj  for  appellants. 

J.  Q.  Beeler  and  H.  D.  Rhea,  contra. 

Ragan,  0. 

This  is  an  appeal  in  equity  from  the  district  court  of 
Lincoln  county.  We  cannot  review  the  evidence,  because 
the  bill  of  exceptions  is  not  certified  by  the  clerk  to  be 
either  the  original  bill  or  a  certified  copy  thereof.  The 
pleadings  jsupport  the  decree  rendered,  and  it  is  accord- 
ingly 

Affirmed. 


Clauke  Drug  Company  et  al.,  appellants,  v.  George  jo^ 
m.  boardman  et  al.,  appellees. 

Filed  February  16, 1897.    No.  7084. 

1.  Insolvency:  Preperrino  Creditors.  A  creditor  may  take  such 
lawful  steps  as  he  deems  best  to  secure  the  payment  of  a  debt  ' 
owing  to  him;  and  if  the  creditor's  only  motive  be  the  honest  one 
of  securing  his  debt,  he  will  not  be  guilty  of  fraud  because  the 
effect  of  securing  or  paying  his  debt  is  to  leave  some  other  cred- 
itor's debt  partly  or  wholly  unpaid. 

1. :  :   Relatives:  Confession  op  Judgment:  Creditors' 

Bill.    For  the  puspose  of  enabling  him  to  buy  a  drug  store  and 
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engage  In  business,  a  mother  loaned  her  son,  who  had  no  prop- 
erty, |1,500.  For  this  loan  he  gave  her  his  note  due  in  one  year. 
He  purchased  the  store  for  |2,000,  paid  thereon  the  cash  borrowed 
of  his  mother,  and  gave  his  note  for  |500  for  the  balance.  While 
he  was  in  business  he  represented  to  wholesale  dealers  that  his 
only  indebtedness  was  the  $500  owing  on  the  purchase  of  the 
store,  and  concealed  the  fact  of  his  indebtedness  to  his  mother. 
The  wholesale  dealers  sold  the  son  goods  and  extended  him  credit, 
ignorant  of  the  fact  that  he  was  indebted  to  his  mother  and  rely- 
ing upon  his  statement  that  his  total  indebtedness  was  the  |500. 
After  the  mother's  note  matured  she  ascertained  that  her  son  was 
financially  embarrassed;  induced  him  to  confess  a  Judgment  in  her 
favor  for  the  amount  due  her  on  her  note;  and  caused  the  drug 
store  to  be  seized  and  sold  on  execution.  Thereupon  the  whole- 
sale dealers  sought,  by  a  suit  in  equity,  to  have  their  Judgments 
against  the  son  paid  out  of  the  proceeds  of  such  sale  before  the 
payment  of  the  mother's  Judgment.  Held,  (1)  Whether  the  money 
furnished  to  the  son  by  the  mother  was  a  loan,  a  gift,  or  an  ad- 
vancement, whether  or  not  the  mother  was  actuated  by  a  sinister 
motive  in  furnishing  the  money  to  her  son  at  the  time  and  under 
the  circumstances  that  she  did,  in  doing  nothing  to  notify  the 
public  of  such  fact,  in  inducing  her  son  to  prefer  her  to  his  other 
creditors  at  a  time  when  he  was  financially  embarrassed  and  in 
resorting  to  the  confession  of  Judgment  for  that  purpose,  were, 
one  and  all,  questions  of  fact;  (2)  that  the  evidence  would  not 
support  any  other  finding  than  the  one  made  by  the  district  court, 
that  the  money  furnished  by  the  mother  was  a  loan,  and  that  her 
entire  conduct  in  the  premises  was  inspired  by  an  honest  purpose 
and  that  in  nothing  that  she  did  was  she  infiuenced  by  a  motive 
to  defraud  any  one. 

3. :  :  :  Estoppel:  Proceeds  op  Execution.    Held, 

That  the  mother  was  not  estopped  from  claiming  the  proceeds  of 
the  execution  sale  as  against  her  son's  other  creditors  because  he 
had  no  property  when  she  made  him  the  loan;  nor  because  to  her 
knowledge  the  son  borrowed  the  money  to  purchase  the  drug 
store;  nor  because  to  her  knowledge  the  son  embarked  and  con- 
tinued in  business,  his  only  capital  being  the  money  she  had 
loaned  him;  nor  because  she  did  not  give  any  notice  of  the  fact 
that  the  capital  on  which  her  son  was  doing  business  was  loaned 
to  him  by  her,  and  unpaid;  nor  because  she  did  not  take  and  file 
a  chattel  mortgage  on  the  drug  store  to  secure  the  loan  when  it 
was  made;  nor  because  the  son  concealed  from  the  wholesale 
dealers  the  fact  that  he  was  indebted  to  his  mother  and  thereby 
Induced  them  to  extend  him  credit;  nor  because  the  effect  of  the 
son's  preferring  her  debt  was  to  leave  the  debts  of  his  other  cred- 
itors partly  or  wholly  unpaid;  nor  because  she  resorted  to  a  con- 
fession of  Judgment  to  secure  such  preference  and  expedite  its 
payment. 

4.  :  :  :  Burden  op  Pboof.    An  insolvent  son  may 
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prefer  his  mother  to  his  other  creditors  by  securing  or  paying  her 
debt;  but  when  such  preference  is  called  in  question  by  the  other 
creditors  the  law  places  the  burden  on  the  mother  of  showing 
by  a  preponderance  of  the  evidence  that  such  preference  was  ac- 
cepted by  her  in  good  faith  for  her  protection,  and  not  for  the 
purpose  of  defrauding  any  one. 

Appeal,  from  the  district  court  of  Hamilton  county. 
Heard  heloyjf  before  Wheeler,  J.     Affirmed. 

A.  W.  Agee^  Uouard  M.  Kellogg^  and  Whitmorc  &  Carr^  for 
appellants. 

Cases  cited  by  counsel  for  appellants  are  referred  to  in 
the  opinion. 

Uainer  d  Smith  and  Howell  d  Spear,  contra. 

Ragan,  C. 

In  the  district  court  of  Hamilton  county  George  M. 
Boardman  confessed  a  judgment  in  favor  of  his  mother, 
Mary  T.  Boardman,  on  a  promissory  note.  An  execution 
Avas  issued  upon  this  judgment  and  levied  upon  a  stock 
of  drugs  belonging  to  (ieoi'ge  il.  Boardman,  the  stock 
sold,  and  thereupon  a  number  of  his  other  creditors, 
who  had  obtained  judgments  against  him  and  whose 
executions  had  been  returned  "No  property  found," 
brought  this  action  to  enjoin  the  sheriff  from  paying  the 
proceeds  of  the  sale  of  said  stock  of  goods  to  George  M. 
Boardman's  mother.  The  trial  resulted  in  a  decree  dis- 
missing the  action  of  the  creditors,  and  they  have  ai>- 
pealed. 

1.  Briefly,  the  facts  are  as  follows:  In  June,  1891, 
Frank  Chambers  owned  a  drug  store  and  stock  of  drugs 
at  Hampton,  Nebraska.  At  that  time  Mary  T.  Board- 
man  and  her  husband  resided  at  Albion,  Nebraska,  and 
she  had  considerable  property  of  her  own.  Her  son, 
George  M.  Boardman,  was  then  a  married  man  and  had 
been  for  some  years  employed  as  a  drug  clerk,  but  was 
without  any  property,  and  desired  to  embark  in  the  drug 
48 
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business.  Chambers  advertised  his  Hampton  store  for 
sale.  This  advertisement  was  seen  by  George  M.  Board- 
man,  and  he  and  his  father  then  went  to  Hampton  and 
looked  over  the  drug  stock  of  Chambers.  Negotiations 
followed  which  resulted  in  Chambers  selling  his  drug 
stock  to  George  M.  Boardman  for  |2,000.  Fifteen  hun- 
dred dollars  of  this  money  was  loaned  to  George  M. 
Boardman  by  his  mother,  and  for  this  he  executed  a 
promissory  note,  due  in  one  year.  The  remainder  of  the 
purchase  price  of  the  stock  was  evidenced  by  some  prom- 
issory notes  executed  by  Boardman  to  Chambers.  George 
M.  Boardman  continued  the  operation  of  the  drug  store 
for  about  a  year,  during  which  time  he  became  indebted 
to  several  wholesale  houses,  hereinafter  called  "commer- 
cial creditors."  While  he  was  in  business  he  made  cer- 
tain statements  to  commercial  agencies  that  his  only 
indebtedness  was  the  $500  owing  to  Chambers  as  the 
balance  of  the  purchase  price  of  the  drug  stock,  and  con- 
cealed the  fact  that  he  was  indebted  to  his  mother.  After 
George  M.  Boardman  had  been  in  business  about  a  year, 
and  after  the  note  given  to  his  mother  had  matured,  his 
mother  ascertained  that  he  had  been  using  intoxicants  to 
excess,  and  that  his  financial  affairs  were  in  an  embar- 
rassed condition;  and  at  her  request  he  confessed  a  judg- 
ment in  her  favor  upon  the  note  which  he  had  given  her 
for  the  money  borrowed.  It  also  appears  from  the  evi- 
dence that  the  commercial  creditors,  relying  upon  the 
statements  made  by  George  M.  Boardman  to  the  commer- 
cial agencies  that  his  only  indebtedness  was  that  of  fSOO 
to  Chambers,  sold  him  goods  and  extended  him  credit. 
It  does  not  appear  that  the  commercial  creditors,  or  any 
of  them,  knew  that  George  M.  Boardman  was  indebted 
to  his  mother,  nor  does  it  appear  that  Mrs.  Boardman 
knew  until  the  trial  of  this  case  that  her  son  had  repre- 
sented his  only  indebtedness  to  be  the  f  500  owing  Cham- 
bers, and  had  concealed  from  the  commercial  creditors 
the  fact  of  his  indebtedness  to  her. 

The  commercial  creditors  seek  to  restrain  the  sheriff 
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from  paying  to  Mrs.  Boardman  the  proceeds  of  the  exe- 
cution sale  of  the  drug  store  upon  two  grounds,  as  we 
gather  from  the  petition  filed  by  them  in  the  court  below. 
The  first  of  these  is  that  the  entire  transaction  between 
Mrs.  Boardman  and  her  son  was  fraudulent;  that  it  was 
a  scheme  devised  to  delay  and  defraud  them;  and  sec- 
ond, that  by  reason  of  the  facts  already  stated  Mrs. 
Boardman  is  estopped  as  against  them  to  claim  the  pro- 
ceeds of  the  sale  of  the  drug  stock.  The  district  court 
has  found  that  there  was  no  fraud  on  the  part  of  either 
Mrs.  Boardman  or  her  son  in  any  of  the  transactions  be- 
tween them,  and  this  is  the  only  finding  on  that  issue  that 
the  evidence  would  support  Some  attempt  was  made 
at  the  trial  to  show  that  the  $1,500  furnished  by  Mrs. 
Boardman  to  her  son  was  in  the  nature  of  an  advance- 
ment to  him,  but  this  attempt  was  a  failure.  The  evi- 
dence leaves  no  room  for  doubt  that  it  was  an  ordinary 
loan. 

It  seems  also  to  have  been  insisted  in  the  trial  court 
that  the  confession  of  the  judgment  by  young  Boardman 
in  favor  of  his  mother  was  fraudulent,  as  its  effect  was 
to  enable  him  to  prefer  his  mother  as  a  creditor.  It  may 
be  true  that  young  Boardman  desired  to  prefer  his 
mother,  and  it  may  be  true  that  she  desired  to  be  pre- 
ferred; and  it  is  probably  true  that  she  realized  that  by 
her  inducing  her  son  to  confess  a  judgment  in  her  favor 
she  would  be  more  likely  to  secure  the  payment  of  her 
debt;  but  if  she  knew  these  facts,  and  if  her  knowledge 
of  the  embarrassed  financial  circumstances  of  her  son 
prompted  her  to  induce  him  to  confess  a  judgment  in  her 
favor,  still  all  this  would  not  be  conclusive  evidence  of  a 
fraudulent  intent  on  her  part.  A  debtor  has  the  right  to 
prefer  one  creditor  to  another  if  the  preference  is  made 
and  accepted  in  good  faith.  And  while  the  evidence 
shows  that  young  Boardman  was  willing  to  prefer  his 
mother,  and  she  was  anxious  to  secure  the  payment  of 
her  debt,  and  took  the  step  she  did  for  that  purpose,  still 
the  evidence  would  not  warrant  the  conclusion  that  she 
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ae(*epted  this  conf(*ssioii  of  judgment  for  the  purpose  of 
hindering,  delaying,  or  defrauding  the  other  creditors  of 
her  son.  It  is  not  a  fraud,  nor  evidence  of  fraud,  for  a 
creditor  to  be  vigihmt  in  the  collection  or  securing  of  a 
debt  due  to  him  from  a  debtor.  A  creditor  may  take 
such  lawful  steps  as  he  deems  best  to  secure  the  payment 
of  a  debt  due  him  from  a  debtor,  though  the  latter  be  in 
failing  circuMPstances  and  largely  indebted  to  others;  and 
if  his  motive  be  the  honest  one  of  securing  his  own  debt, 
he  will  not  be  guilty  of  fraud  because  the  effect  of  secur- 
ing or  paying  his  debt  is  to  leave  some  other  creditor's 
debt  partly  or  wholly  unpaid.  No  rule  of  law  or  equity 
forbids  a  creditor  to  exercise  diligence  for  his  own  protec- 
tion. If  the  motive  w^hich  prompts  his  conduct  in  col- 
lecting or  securing  the  debt  is  the  honest  one  of  self- 
preservation  the  law  will  protect  him,  no  matter  what 
may  be  the  effect  on  other  creditors.  So  long  as  his  con- 
duct is  not  prompted  by  a  sinister  motive  to  hinder,  delay, 
or  defraud  other  creditors,  he  is  entitled  to  all  the  ad- 
vantage which  his  diligence,  knowledge,  and  vigilance 
give  him;  and  since  in  the  case  at  bar  the  confession  of 
judgment  was  brought  about  without  any  intention  upon 
the  part  of  Mrs.  Boardman  to  hinder,  delay,  or  defraud 
the  other  creditors  of  her  son,  they  cannot  be  heard  to 
charge  fraud  because  the  effect  of  the  confession  of  judg- 
ment was  to  give  Mrs.  Boardman  a  first  lien  upon  the 
property  of  their  common  debtor. 

2.  It  is  insisted  by  the  commercial  creditors  that  be- 
cause Mrs.  Boardman  loaned  to  her  son  the  capital  which 
he  invested  in  the  drug  business,  she  thereby  enabled  him 
to  hold  himself  out  to  the  w^orld  as  the  owner  of  the  drug 
stock,  and  to  contract  debts  on  the  strength  of  his  being 
the  owner  thereof;  and  that,  therefore,  she  is  estopped 
from  now  claiming  the  proceeds  of  the  execution  sale. 
If  this  contention  be  correct,  it  must  be  because  Mrs. 
Boardman  has  done,  or  omitted  to  do,  something  which 
she  was  under  a  legal  or  equitable  obligation  to  do  or 
omit  to  do,  and  that  by  reason  of  her  conduct  the  com- 
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mercial  creditors  have  changed  their  status,  to  their  in- 
jur}'. What  has  she  done?  She  loaned  her  son  the  capi- 
tal which  he  invested  in  business,  and  when  his  debt  to 
her  matured  she  took  steps  to  secure  its  payment.  Cer- 
tainly she  violated  no  rule  of  morals  or  law  in  doing 
either  of  these  things  if  the  motives  which  prompted  her 
to  these  actions  were  honest,  and  if  she  was  innocent, — 
and  we  have  seen  that  she  was, — of  any  intention  to  de- 
fraud these  commercial  creditors.  What  has  she  omitted 
to  do?  She  did  not  advise  the  world  that  she  had  loaned 
her  son  money  to  buy  this  drug  stock;  nor  was  she  under 
any  legal  or  moral  obligation  to  do  so.  She  did  not  take 
a  mortgage  upon  ihis  stock  and  file  it,  and  thus  give 
notice  to  the  world  of  her  claim;  nor  was  it  her  duty  so 
to  do.  No  mortgage  was  offered  her  and  she  requested 
none.  She  kept  silent  in  regard  to  the  debt  which  her 
son  owed  her,  but  under  circumstances  when  it  was  not 
her  duty  to  speak;  and  her  silence  was  not  a  concealment 
of  her  claim  against  her  son,  either  for  the  purpose  of 
assisting  him  or  injuring  others.  When  her  debt  matured 
Hhe  did  not  notify  her  son's  other  creditors  that  she  was 
about  to  take  steps  to  secure  its  payment,  and  we  know 
of  no  rule  of  law  or  morals  that  made  it  her  duty  to  give 
such  notice.  It  is  true  that  the  commercial  creditors  fur- 
nished the  son  goods  and  extended  credit  to  him,  believ- 
ing his  only  indebtedness  to  be  the  $500  that  he  owed 
Chambers,  and  by  so  doing  they  have  changed  their 
status  to  their  injury.  But  the  proximate  cause  of  their 
action  and  their  injury  was  not  the  loan  made  by  Mrs. 
Boardman  to  her  son,  but  the  false  statements  made  by 
the  son  to  them.  Mrs.  Boardman  at  no  time  had  any  in- 
terest in  or  control  over  this  stock  of  drugs.  The  son 
was  not  her  agent.  He  was  her  debtor,  and  she  is  not 
bound  or  estopped  by  any  representation  that  he  madi», 
as  she  neither  induced  him  to  make  such  statements  nor 
knew  they  had  been  made.  Suppose  that  wholesale 
dealer  A  had  sold  young  Boardman  $5,000  worth  of  goods 
on  credit  and  he  had  put  them  into  his  stock,  and  while 
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these  goods  were  on  hand  another  wliolesale  dealer,  B, 
liad  inquired  of  young  Boardman  if  he  owned  these  goods 
and  if  he  was  in  debt,  and  he  had  replied  that  he  owned 
the  goods  and  that  they  were  paid  for,  and  upon  the 
strength  of  that  repr(»sentation  B  had  sold  more  goods 
to  young  Boardman  and  extended  him  credit  therefor. 
Is  there  any  rule  of  law  or  equity  that  would  postpone 
A's  debt  to  B's?  And  yet  the  principle  which  controls 
the  point  under  consideration  is  precisely  the  principle 
that  would  control  a  contest  between  A  and  B  if  B  were 
claiming  that  by  reason  of  A's  conduct  his  claim  against 
young  Boardman  should  be  postponed. 

Counsel  for  the  appellants,  to  sustain  their  contention 
that  Mrs.  Boardman  is  (^stopped  as  against  these  commer- 
cial creditors  to  claim  the  fund  in  question,  have  cited  us 
to  several  authorities,  which  we  will  now  briefly  review. 

The  first  case  cited  is  Webb  v.  Armistead,  26  Fed.  Rep., 
70.  In  that  case  Armistead's  relatives  loaned  him  the 
capital  with  which  he  embarked  in  business.  He  after- 
wards failed  and  made  an  assignment  for  the  benefit  of 
his  creditors,  preferring  his  relatives  who  had  loaned 
him  the  money  with  which  he  started  in  business,  and 
the  court  held  that  the  deed  of  assignment  was  void  on 
its  face  because  of  the  extraordinary  powers  and  discre- 
tion which  it  conferred  upon  the  assignee  named  therein. 
Counsel  for  the  appellants  here  insist  that  the  court  also 
decided  that  the  preference  given  to  his  relatives  by 
Armistead  was  void  as  against  his  commercial  creditors, 
because  this  preference  was  in  fact  the  only  capital  which 
Armistead  put  into  his  business.  We  do  not  think  the 
decision  of  the  case  turned  upon  that  point,  and  if  it  did, 
we  are  not  prepared  to  follow  it.  In  that  case,  as  in  the 
case  at  bar,  it  was  shown  that  the  debtor  had  made  state- 
ments to  the  commercal  agencies  as  to  his  indebtedness 
and  concealed  the  fact  that  he  was  indebted  to  his  rela- 
tives; that  the  commercial  creditors  relied  upon  these 
statements  and  sold  him  goods  and  extended  him  credit 
upon  the  faith  of  them.     But  there  is  in  the  case  no  refer- 
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once  whatever  to  the  fact  that  the  commercial  creditors 
changed  their  status,  not  by  reason  of  the  fact  that  Ar- 
mistead's  relatives  had  loaned  him  capital,  but  because 
they  relied  upon  his  false  statements. 

Smith  v.  Sipptrly^  34  Pac.  Rep.  [Utah],  54,  is  another 
case  cited  by  counsel  for  appellants.  But  this  case  fol- 
lows the  holding  of  the  federal  court  in  the  Armistead 
Case,  and  adopts  its  opinion  without  discussion  or  exami- 
nation. 

Another  case  cited  is  Krippervdorf  v.  Hyde,  28  Fed.  Eep., 
788.  The  court  said:  "If  a  creditor  of  a  commercial  firm 
whose  insolvency  is  known  to  him,  but  not  to  the  public, 
helps  the  firm  to  keep  going  and  to  extend  largely  the 
scope  of  its  business  and  credit,  under  a  promise  of  pref- 
erence over  other  creditors  in  case  of  disaster,  which 
under  the  circumstances  is  clearly  probable,  and  the  firm, 
having  obtained  large  quantities  of  goods  on  credit,  turns 
them  over  to  this  creditor  in  payment  of  his  demands, 
keeping  nothing  for  other  creditors,  the  transfer  of  the 
goods  will  be  deemed  fraudulent."  The  opinion  in  the 
case  was  written  by  Woods,  J.,  and  the  preference  seems 
to  have  been  held  fraudulent  because  of  a  secret  promise 
therefor  made  by  the  commercial  firm  at  the  time  the 
creditor  loaned  it  money.  The  case  is  not  in  point  here 
and  the  learned  judge  cites  no  authority  to  support  the 
conclusion  reached  by  him;  and  in  addition  to  this  the 
same  judge,  in  Smith  t\  Crafty  17  Fed  Bep.,  705,  in  an  able 
opinion  in  which  the  authorities  are  examined,  held  that  a 
preference  given  by  a  failing  debtor  in  pursuance  of  a 
promise  made  when  he  obtained  the  loan,  to  make  such 
a  preference  in  case  of  his  failure  would  not  be  set  aside 
as  fraudulent  at  the  instance  of  other  creditors  unless  a 
fraud  was  intended.  And  again  in  Lippincott  v.  Shaw 
Carriage  Co.j  25  Fed.  Bep.,  590,  the  same  judge  made  the 
same  ruling  that  he  did  in  Smith  v.  Crafty  supra.  In  view 
of  these  contradictory  decisions  of  the  nisi  prius  federal 
courts,  we  do  not  feel  bound  to  follow  the  rule  announced 
in  the  Armistead  Case. 
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Another  case  cited  by  counsel  for  appellants  is  White  r. 
Hcimerdinger,  17  N.  Y.  Supp.,  888.  In  that  case  a  mother 
gave  to  her  son  a  letter  addressed  "To  Whom  It  ili«::ht 
Concern,"  statinjr  that  she  had  loaned  him  |1 0,000,  -no 
be  paid  back  at  his  option,  and  leave  same  to  him  at  the 
risk  of  his  business  for  live  years."  This  letter  was  shown 
to  commercial  agencies  and  through  them  to  a  ccnnmor- 
cial  cr(»ditor,  who  sold  the  son  a  large  amount  of  goods 
on  credit  on  the  faith  of  this  letter.  In  less  than  a  year 
after  the  date  of  the  letter  the  son  became  insolvent,  and 
confessed  judgment  in  his  mother's  favor  for  the  amount 
of  the  loan  made  by  her  to  him;  and  the  court  held, — and 
correctly,  we  think, — that  the  commercial  creditor's  claim 
took  precedence  of  the  mother's;  but  that  case  is  not  in 
point  here.  As  said  by  Lawrence,  J.,  in  the  opinion,  it  is 
perfectly  clear  that  it  was  the  mother's  intention  to  lead 
commercial  creditors  who  might  see  and  rely  upon  her 
letter  to  believe  that  the  $10,000  which  she  had  loaned 
to  her  son  was  to  be  at  the  risk  of  the  business,  and  sub- 
ject to  all  its  hazards.  The  very  object  that  the  mother 
had  in  writing  the  letter  was  to  give  notice  to  the  world 
that  the  f  10,000  which  she  had  loaned  her  son  to  invest 
in  business  was,  for  at  least  a  period  of  five  years,  to  be 
considered  and  regarded  by  persons  dealing  with  him  as 
his. 

Another  case  cited  by  appellants  is  Roi/  v.  McPlnrmiij 
11  Neb.,  197.  In  that  case  Mrs.  Roy  put  into  the  hands 
of  her  brother  a  sum  of  money  with  which  to  purchase 
land  for  her.  The  brother  purchased  the  land,  but  took 
the  title  in  the  name  of  Mrs.  Koy's  husband.  This  was  in 
1864.  Mrs.  Roy  knew  that  the  title  to  the  land  had  been 
placed  in  her  husband's  name  at  the  time  it  was  done. 
She  acquiesced  in  this  for  thirteen  years.  During  this 
time  her  husband  engaged  in  mercantile  business  and 
contracted  debts  upon  the  faith  of  his  being  the  owner 
of  this  land.  The  husband  failed  and  a  contest  arose 
between  his  creditors  and  Mrs.  Roy  as  to  the  title  to  this 
land,  and  we  held  that  Mrs.  Roy  had  estopped  herself  to 
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claim  this  land  as  against  her  husband's  creditors.  But 
that  case  is  not  an  authority  for  the  contention  under  con- 
sideration. Mrs.  Roy  owned  the  equitable  title  to  this 
land.  Her  husband  held  it  in  trust  for  her  and  she  kept 
the  trust  a  secret.  It  was  her  duty  to  speak  and  she  kept 
silent,  and  her  silence  caused  her  husband's  creditors  to 
change  their  status  to  their  injury,  and  she  was  rightly 
held  estopped  as  against  them  from  claiming  the  land. 
But  Mrs.  Boardman  did  not  own  the  drug  stock  or  any 
interest  in  it.  Her  son  did  not  hold  this  drug  stock  in 
trust  for  her.  She  is  not  here  claiming  to  be  the  owner 
of  this  drug  stock  or  any  interest  in  it.  Her  attitude 
here  is  that  of  a  creditor.  She  did  not  keep  silent  at  any 
time  when  it  was  her  duty  to  speak,  and  no  creditor  of  her 
son  was  induced  to  change  his  status  because  of  Mm. 
Boardman's  silence. 

Other  cases  cited  by  appellants  are  Early  v.  Wilson^  31 
Neb.,  458,  and  Swartz  v.  McClelland,  31  Neb.,  646.  These 
cases  follow  the  rule  announced  in  Roy  v.  McPhersoUj  and, 
for  reasons  already  stated,  are  not  in  point  here. 

The  transactions  out  of  which  this  suit  grew  occurred 
between  parent  and  child,  and  if  the  decree  of  the  district 
court  shall  be  aflSrmed  its  result  will  probably  be  to  de- 
prive the  other  creditors  of  young  Boardman  of  their 
debts;  and  because  of  these  facts,  the  law  has  placed 
on  this  mother  the  burden  of  showing  by  a  preponderance 
of  the  evidence  that  her  conduct  in  the  premises  and  the 
motives  which  inspired  It  were  honest;  that  the  entire 
transaction  was  in  good  faith,  and  that  in  nothing  that 
she  did  was  there  any  intention  to  defraud  the  son's  other 
creditors.  {Pluwmvr  r.  Itvmmvl,  2()  Neb.,  142;  ^^\ud  r. 
Parlitiy  30  Neb.,  376;  Pvvajoy  r.  Krantz,  31  Neb.,  58;  Car.son 
V.  atcvens,  40  Neb.,  112;  MvJivk  r.  Vanicy,  41  Neb.,  105; 
GUlss  v.  Zutavernj  43  Neb.,  334;  Stcinkraus  r.  Korth,  44 
Neb.,  777.)  But  this  is  merely  a  rule  of  evidence  and 
owes  its  origin  to  the  fact  that  the  relationship  existing 
between  members  of  the  same  family  is  not  only  an  in- 
ducement for  them  to  protect  one  another,  but  affords 
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opportunities  for  the  perpetration  of  frauds.  But  busi- 
ness transactions  between  relatives  are  not  forbidden  by 
law,  and,  subject  to  the  rule  of  evidence  just  stated,  such 
transactions  between  them  are  governed,  and  the  rights 
and  liabilities  of  the  parties  thereto  are  determined,  in 
the  same  manner  as  if  they  were  strangers;  and  the  pref- 
erence made  by  young  Boardman  to  his  mother  was 
neither  fraudulent,  illegal,  nor  inequitable,  because  of  the 
fact  that  the  loan  represented  by  the  preference  was  the 
only  capital  with  which  young  Boardman  embarked  in 
business.  {Laird  v.  Davidson^  25  N.  E.  Rep.  [Ind.],  7;  Hege- 
ler  V.  First  Nat  Bank  of  Peru,  21  N.  E.  Rep.  [111.],  812;  BuU 
V.  Peck,  37  N.  W.  Rep.  [Mich.],  876;  Tomlinson  v.  Matthews, 
98  111.,  178;  City  Bank  v.  Wright,  26  N.  W.  Rep.  [la.],  35.) 
Mrs.  Boardman  has  shown  beyond  all  question  that  her 
conduct  in  lending  her  son  money  to  embark  in  business 
and  inducing  him  to  confess  a  judgment  in  her  favor  was 
actuated  with  honest  motives  and  free  from  any  sinister 
purpose  to  defraud  her  son's  other  creditors;  that  she 
has  done  nothing  nor  omitted  to  do  anything  which 
caused  his  creditors  to  change  their  status,  and  she  is 
therefore  entitled  to  have  the  amount  of  her  judgment 
paid  in  full  from  the  proceeds  of  the  execution  sale.  The 
decree  of  the  district  court  is  accordingly 

Affirmed. 


60    688 
I  58    240 

60  0M8  Fremont,  Elkhorn  &  Missouri  Valley  Bailroab 

w  639,  Company  v.  Charles  Harlin. 

Filed  February  16, 1897.    No.  7108. 

1.  Railroad  Companies:  Negligence  in  CJonstbuctinq  Ditghes: 
Pleading.  A  plaintiff  alleged  in  hir  petition  that  the  defendant, 
a  railroad  company,  carelessly  and  negligently  constructed  its 
ditches  along  its  track  through  the  lands  of  plaintifT,  in  such  a 
manner  as  to  cause  the  surface  waters  to  collect  in  said  ditches 
and  be  precipitated  on  plaintiff's  land,  whereby  certain  of  his 
crops  were  destroyed,  certain  of  his  trees  growing  on  said  land 
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were  destroyed,  and  his  land  was  depreciated  In  value  by  the  de* 
posit  thereon  of  clay  and  sand.  Held,  (1)  That  because  of  the 
general  allegation  of  the  railroad  company's  negligence  in  con- 
structing Its  ditches,  the  petition  was  open  to  a  motion  to  make 
more  definite  and  certain;  (2)  but  that  the  general  allegation  of 
negligence  was  good  as  against  a  demurrer,  and,  therefore,  the 
petition  stated  a  cause  of  action. 

Eminent  Domain:  Conveyai^ce  to  Raflboad  Company:  Release 
OF  Daicaoes:  Construction  of  Ditches:  Negligence:  Measure 
OF  Damages.  A  land  owner  conveyed  to  a  railroad  company  a 
right  of  way  across  his  land.  The  conveyance  contained  the  fol- 
lowing release:  "For  the  consideration  aforesaid  do  hereby  re- 
lease and  discharge  the  said  party  of  the  second  part,  its  suc- 
cessors and  assigns,  from  all  costs  and  damages  which  the  said 
party  of  the  first  part  has  now  sustained,  or  shall  at  any  time 
hereafter  sustain,  in  any  way  by  reason  of  the  construction,  build- 
ing, or  use  of  the  said  railroad."  The  railroad  company  after- 
wards built  Its  road  on  the  right  of  way  purchased,  and  in  so 
doing  constructed  thereon  certain  ditches  for  the  purpose  of 
draining  its  road-bed.  Subsequently  the  land  owner  conveyed 
his  land  to  the  defendant  in  error  and  he  sued  the  railroad  com- 
pany for  damages,  alleging  that  said  ditches  were  negligently 
constructed,  and  by  reason  thereof  they  conducted  the  surface 
waters  collected  therein  on  his  land,  destroyed  certain  of  his  crops, 
certain  of  his  trees,  and  injured  his  land  by  depositing  sand  and 
clay  thereon.  The  railroad  company  pleaded  the  release  in  the 
right  of  way  deed  in  bar  of  the  action.  HeUl,  (1)  That  if  the  re- 
lease would  estop  the  original  owner  had  he  retained  the  land  and 
brought  this  action,  it  would  likewise  estop  the  defendant  Jn 
error;  (2)  that  the  true  construction  of  the  release  is  that  by  it  the 
land  owner  acknowledged  satisfaction  for  the  value  of  all  the  land 
appropriated  by  the  railroad  company  for  its  right  of  way,  and 
released  and  discharged  it  from  all  damages  which  the  remainder 
of  his  land  had  sustained,  or  would  sustain,  by  reason  of  the  non- 
negligent  construction,  maintenance,  and  operation  of  Its  road 
across  the  lands  for  all  time;  (3)  that  the  release  should  be  given 
the  same  eftect  as  if  it  were  a  judgment  rendered  in  a  condemna- 
tion proceeding  instituted  by  the  railroad  company  for  right  of 
way  over  the  land;  (4)  that  in  such  a  judgment,  and  therefore  in 
the  release,  were  not  Included  damages  for  injuries  that  might 
afterwards  arise  as  the  results  of  a  negligent  construction,  main- 
tenance, or  operation  of  the  road;  (5)  that  it  was  not  within  the 
contemplation  of  the  parties  to  the  right  of  way  deed,  at  the  time 
it  was  executed,  that  the  railroad  company  would  negligently  con- 
struct, maintain,  or  operate  its  road;  (6)  that  had  the  right  of 
way  been  obtained  by  condemnation  the  land  owner  in  that  pro- 
ceeding could  not  have  been  awarded  damages  upon  the  theory 
that  he  might  in  the  future  sustain  injury  by  reason  of  the  rail- 
road company's  negligently  constructing,  maintaining,  or  op:rating 
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its  road;  (7)  that  the  defendant  in  error's  cause  of  action  arose 
when  the  injury  sued  for  occurred,  and  not  when  the  ditches  were 
completed;  (8)  that  whether  the  ditches  were  properly  and  skill- 
fully constructed  for  railroad  purposes  was  not  the  material  issue 
in  the  case;  (9)  and  if  so  constructed,  that  of  itself  did  not  afford 
the  railroad  company  a  complete  defense  to  the  action,  as  the  ma- 
terial issue  in  the  case  was  whether  the  railroad  company  had  so 
constructed  its  ditches  as  to  unnecessarily  and  negligently  injure 
the  defendant  in  error;  (10)  that  the  measure  of  the  defendant  in 
error's  damages  was  the  value  of  his  crops  destroyed,  the  value  of 
his  trees  destroyed,  and  the  difference  in  the  value  of  his  land  im- 
mediately before  and  after  the  depositing  of  the  sand  and  clay 
thereon. 

3.  Bailroad  Companies:  Drainage:  Negligence:  Damages:  Instruc- 
tions.' In  addition  to  a  general  denial  that  the  defendant  in  error 
had  sustained  any  damages  and  that  it  had  been  guilty  of  any 
negligence  in  constructing  its  ditches  the  railroad  company  inter- 
posed the  defense  that  the  damages  claimed  resulted  from  a  rain 
storm  so  unprecedented  as  to  amount  to  the  act  of  God.  The  dis- 
trict court  instructed  the  jury  that  if  the  railroad  company  had 
failed  to  establish  by  a  preponderance  of  evidence  the  defense  in- 
terposed they  should  find  for  the  defendant  in  error.  Held,  That 
the  giving  of  the  instruction  was  reversible  error. 

Error  from  the  district  court  of  Saunders  county. 
Tried  below  before  Bates,  J.     Reversed. 

See  opinion  for  references  to  cases. 

William  B.  Sterling  and  J.  E.  Fricky  for  plaintiff  in  error. 

C  Hollenbecky  contra. 

Ragan,  C. 

Charles  Harlin  brought  this  suit  in  the  district  court  of 
Saunders  county  against  the  Fremont,  Elkhorn  &  Mis- 
souri Valley  Kailroad  Company,  hereinafter  called  the 
railroad  company,  to  recover  damages  which  he  alleged 
he  had  sustained  by  reason  of  the  destruction  of  certain 
of  his  crops,  certain  trees  growing  upon  his  land,  and  by 
reason  of  the  deposit  on  his  land  of  (quantities  of  d(»bris, 
all  caused  by  the  negligence  of  said  railroad  conii)any  iii 
constructing  certain  ditches  on  its  right  of  way  in  such 
a  manner  as  to  cause  the  waste  and  surface  waters  to  l)e 
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collected  in  said  ditches  and  precipitated  on  his  land. 
Harlin  had  a  verdict  and  judpnent  and  the  railroad  com- 
pany prosecutes  here  a  petition  in  error. 

1.  The  first  point  argued  in  the  brief  is  that  the  petition 
does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  petition,  so  far  as  material  here,  is  as  follows: 
"That  the  defendant  *  *  carelessly  and  neglij^ently 
constructed  its  ditches  along  ♦  ♦  ♦  said  railroad 
track  ♦  ♦  ♦  through  the  lands  of  plaintiff  ♦  ♦  ♦ 
in  such  a  manner  as  to  cause  the  waste  and  surface  waters 
to  collect  along  and  adjoining  the  said  railroad  track, 
and  to  lead  and  precipitate  the  same  directly  on  and  over 
the  adjoining  lands  of  plaintiff;  that  during  the  years 
1889  and  1890  the  water  so  precipitated  and  turned  from 
its  natural  course  over  upon  said  lands  of  plaintiff  to- 
tally destroyed  large  portions  of  crops  of  corn  and  pota- 
toes then  growing  upon  said  land  and  the  property  of 
plaintiff;  and  during  the  year  1891,  by  reason  of  the  said 
careless  and  negligent  construction  of  said  ditches,  large 
quantities  of  clay  and  sand  w^ere  carried  by  the  water 
from  said  ditches  over  and  upon  the  lands  of  said  plaint- 
iff, totally  destroying  the  crops  of  potatoes  and  com  then 
standing  and  the  property  of  said  plaintiff;  and  by  rea- 
son of  the  depositing  of  said  sand  and  clay  on  said  land 
a  large  number  of  trees  standing  and  growing  thereon 
were  totally  destroyed,  and  a  large  quantity  of  said  land 
was  greatly  and  permanently  damaged,  so  as  to  be  unfit 
for  the  production  of  crops."  The  averments  of  this  peti- 
tion do  not  disclose  the  particular  acts  or  omissions  of  the 
railroad  company  in  constructing  its  ditches  which  tlie 
pleader  alleges  w^ere  negligent.  It  is  not  averred  that 
the  railroad  company  was  gnilty  of  negligence  because 
it  constructed  ditches,  or  in  constructing  them  where  it 
did;  nor  that  they  were  too  narrow  or  too  shallow.  The 
allegation  of  negligence  is  a  general  one,  and  had  a  mo- 
tion been  made  to  require  the  pleader  to  specifically  state 
in  what  the  negligence  of  the  railroad  company  consiste<l 
it  would  doubtless  have  been  sustained.     But  a  general 
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allegation  of  negligence  is  good  against  a  demurrer;  and 
under  such  an  allegation  evidence  of  any  fact  which  con- 
tributed to  the  injury  sued  for  is  competent  and  relevant. 
(OmaU  &  R.  V.  R.  Co.  v.  Wright^  47  Neb.,  886.)  We  think, 
therefore,  that  the  petition  states  a  cause  of  action. 

2.  At  the  time  the  railroad  company  constructed  its 
road  over  the  lands  of  plaintiff  they  were  owned  by  a 
man  named  Shannon,  the  plaintiff's  grantor.  Before  the 
construction  of  the  road  over  the  lands  Shannon,  for  a 
valuable  consideration,  conveyed  to  the  railroad  company 
a  right  of  way  over  his  lands.  In  this  conveyance  occurs 
the  following:  "For  the  consideration  aforesaid  do  hereby 
release  and  discharge  the  said  party  of  the  second  part 
[the  railroad  company],  its  successors  and  assigns,  from 
all  costs  and  damages  which  the  said  party  of  the  first 
part  has  now  sustained  or  shall  at  any  time  hereafter 
sustain  in  any  way  by  reason  of  the  construction,  build- 
ing, or  use  of  the  said  railroad."  On  the  trial  of  this 
(*ase  the  railroad  company  offered  in  evidence,  under 
proper  pleadings,  this  right  of  way  deed.  It  was  ex- 
cluded and  this  action  of  the  district  court,  it  is  now  in- 
sisted, was  erroneous.  The  contention  is  that  this  was  a 
release  to  the  railroad  company  by  Shannon  of  all  dam- 
ages which  he  had  or  might  afterwards  sustain  by  reason 
of  the  construction  and  operation  of  this  road  over  his 
lands;  that  the  release  would  bar  this  acrtion  were  it 
brought  by  Shannon,  and  that  the  release  is  likewise 
binding  upon  his  grantee.  We  agree  with  counsel  for 
the  railroad  company  that  if  this  release  would  bar  Shan- 
non from  maintaining  this  action,  it  likewise  precludes  his 
grantee,  as  the  latter  took  the  land  burdened  witli  the 
railroad  company's  easement,  and  he  cannot  maintain 
any  action  against  the  railroad  company  for  damages 
growing  out  of  the  construction,  operation,  or  mainte- 
nance of  this  road  that  his  grantor  could  not  maintain 
had  he  continued  the  owner  of  the  land.  The  question, 
therefore,  is  whether  the  release  in  the  right  of  way  deed 
would  bar  this  action  had  it  been  brought  by  Shannon. 
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The  question  is  an  important  one,  and  to  sustain  his 
theory  counsel  for  the  railroad  company  have  cited  us  to 
the  following  authorities: 

Hoiffditz  i\  Smdhei^  P.  R.  Co.,  18  Atl.  Rep.  [Pa.],  125. 
In  tliis  case  HoeflFditz,  for  a  valuable  consideration,  re- 
loas(Hl  and  discharged  a  railroad  company  and  its  suc- 
cessors from  all  suits,  claims,  demands,  and  damages 
whatever  by  reason  of  its  entry  upon  his  land  and  appro- 
priating a  part  thereof  towards  the  construction  of  its 
railroad  and  works  connected  therewith.  At  the  time  of 
executing  the  release  the  railroad  company  had  erected 
on  the  land  acquired  from  Hoeflfditz  an  embankment,  in 
which  was  a  culvert.  Subsequently  Hoeflfditz  sued  the 
railway  company  for  damages  caused  by  the  water  which 
passed  through  this  culvert;  and  the  court  held  that  the 
release  was  a  bar  to  the  action. 

Updf grove  v.  Pennsylvania  S.  V.  R.  Co.,  19  Atl.  Rep.  [Pa.], 
283,  is  very  much  like  the  case  at  bar.  Updegrove,  for  a 
consideration,  deeded  the  railway  company  the  right  of 
way  over  his  land,  and  released  it  from  all  claims  for 
damages  by  reason  of  the  taking  and  using  of  the  lands 
for  its  railroad,  or  by  reason  of  the  construction  and  main- 
tenance of  its  road  over  said  land.  The  release  appeal's 
to  have  been  executed  before  the  road  was  built,  and  the 
court  held  that  this  release  barred  TJpdegrove's  action 
against  the  railroad  company  for  damages  caused  by  an 
overflow  of  water  which  resulted  from  the  construction 
of  a  ditch  and  culvert  on  the  right  of  way.  The  court 
based  its  decision  upon  the  proposition  that  the  damages 
sued  for  were  in  contemplation  of  the  parties  at  the  time 
of  the  executicm  of  the  right  of  way  deed.  In  other 
words,  that  the  damages  sued  for  entered  into  and 
formed  a  part  of  the  consideration  paid  by  the  railroad 
company  for  the  right  of  way. 

In  Radke  v.  Minneapolis  <£  St.  L.  R.  Co.,  43  N.  W.  Rep. 
[Minn.],  6,  Radke  sued  the  railroad  company  for  damages 
to  his  land  caused,  as  he  alleged,  by  the  negligent  con- 
Btmction  of  its  railroad  over  or  near  his  land.    The  neg- 
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ligeiice  oomplained  of  was  that  the  railroad  company 
neglected  to  put  a  culvert  in  an  embankment.  After  the 
embankment  was  constructed  Radke,  for  a  consideration, 
conveyed  to  the  railroad  company  a  right  of  way  over 
his  land.  But  the  right  of  way  deed  contained  no  re- 
lease of  damages.  The  court,  however,  held  that  the 
absence  of  this  release  from  the  right  of  way  deed  was 
unimportant,  and  said:  "When  he  conveyed  the  premises 
to  the  defendant  he  knew  that  there  was  no  culvert 
through  the  embankment  *  *  where  he  now  claims 
it  should  be  placed  in  order  to  carry  the  water  off  his  • 
land,  and  he  knew  that  the  railroad  embankment  had 
already  stopped  the  flow  of  water.  It  cannot  affect  the 
case  that  he  may  not  then  have  apprehended  the  full 
extent  of  the  injury  which  would  result  from  this  in 
future."  To  the  same  effect  are  McCarty  v.  St.  Pauly  M.  & 
M.  li.  Co.,  17  N.  W.  Rep.  [Minn.],  616;  Milwaitkee  d  N.  R. 
Co.  V.  Strange,  23  N.  W.  Rep.  [Wis.],  432. 

In  Chicago,  K.  I.  &  P.  R.  Co.  v.  Smith,  111  111.,  363,  the 
owner  of  certain  land  conveyed  to  the  railroad  company 
a  right  of  way  across  the  same.     The  deed  recited,  "For 
the  purpose  of  constructing  a  railroad,  and  for  all  pur- 
poses connected  with  the  construction  and  use  of  said 
lailroad,"  and  the  court  held  that  the  right  of  way  deed 
was  a  bar  to  an  action  by  the  owner's  grantee  against  the 
railroad  company  for  damages  caused  to  his  i)roperty  by 
its  engines  throwing  smoke,  cinders,  ashes,  and  sparks 
of  fire  thereon,  and  by  the  shaking  of  the  house  on  said 
premises.     But  it  is  to  be  observed  that  the  damages 
claimed  resulted  from  the  usual  and  ordinary  operation 
of  the  road.     Smith  did  not  claim  that  the  damages  re 
suited  from  the  negligent  operation  of  the  road;  and  the 
case  rests  upon  the  principle  that  when   anything  is 
granted,  all  the  means  to  attain  it  and  all  the  fruits  and 
effects  of  it  are  granted  also;    and  the  court  correctly 
held  that  the  shaking  of  the  house  and  the  smoke,  cinders,, 
and  ashes  thrown  by  passing  engines  were  necessarily 
incident  to  and  inseparable  from  the  operation  of  the 
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railroad,  and  were  conclusively  presumed  to  have  been 
adjusted  and  settled  by  the  consideration  paid  by  the 
railroad  company  to  the  original  owner  at  the  time  he 
executed  the  right  of  way  deed.  The  case  is  not  an  au- 
thority for  the  contention  of  the  railroad  company  in  the 
case  at  bar.  To  the  same  effect  are  Chicago  d  E.  L  R.  Co. 
V.  Loth,  8  N.  E.  Rep.  [111.],  460;  Chicago  &  E.  I.  R.  Co.  v. 
McAuleif,  11  N.  E.  Rep.  [111.],  67. 

In  St.  Ijouis,  Y.dT.  H.  R.  Co.  v.  Hurst,  14  111.  App.,  419, 
it  seems  that  the  railroad  company  constructed  its  road 
over  the  land  of  Hurst.  At  or  before  this  time,  for  a 
consideration,  Hurst  conveyed  to  the  railroad  company 
a  right  of  way  deed  over  his  lands,  and  in  this  deed  he 
released  and  relinquished  all  claims  for  damages  by  rea- 
son of  the  location,  completion,  and  construction  of  the 
road.  Years  after  the  road  had  been  completed  and  in 
operation  the  railroad  opened  a  ditch  by  the  side  of  its 
track,  and  Hurst  claimed  that  the  construction  of  this 
ditch  changed  the  natural  channel  and  flow  of  water 
and  caused  the  same  to  flow  upon  his  land,  to  his  damage, 
for  which  he  brought  suit.  On  the  trial  the  railroad 
company  offered  the  right  of  way  deed  in  evidence.  The 
trial  court  excluded  it  and  on  appeal  its  action  in  this 
respect  was  reversed.  The  court  seems  to  have  placed  its 
ruling  upon  the  ground  that  the  railroad  company  was 
entitled  to  have  the  jury  say  as  a  matter  of  fact  whether 
the  construction  of  the  ditch  complained  of  was  a  neces- 
sary act  in  the  proper  maintenance  of  the  road,  and  held 
that  if  the  construction  of  the  ditch  was  necessary  to  the 
maintenance  and  operation  of  the  road,  that  the  release 
w^as  a  bar  to  the  action;  and  said  that  before  Hurst  could 
recover  damages  he  must  make  it  appear  that  the  acts  of 
the  railroad  company  amounted  to  a  departure  from  or 
were  not  embraced  within  the  purposes  for  which  the 
release  was  made.  This  case  is  an  authority  so  far  as  it 
goe's  against  the  contention  in  support  of  which  it  is  cited. 

Of  these  authorities  the  cases  from  Pennsylvania  and 
Minnesota  only,  we  think,  can  be  said  to  sustain  the 
49 
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proposition  contended  for  by  counsel  for  the  railroad 
company  here.     But  our  construction  of  this  right  of  way 
deed  is  tliat  by  it  Shannon  acknowledged  satisfaction  for 
the  value  of  all  the  land  appropriated  of  his  by  the  rail- 
road company  for  its  right  of  way,  and  released  and  dis- 
charged the  railroad  company  from  all  damages  which 
the  remainder  of  his  land  had  sustained  or  would  sustain 
by  reason  of  the  non-negligent  construction,  maintenance, 
and  operation  of  the  road  across  his  lands  for  all  time. 
This  right  of  way  deed  must  be  read,  construed,  and 
given  the  same  effect  that  we  would  give  to  a  judgment 
rendered  in  a  condemnation  proceeding  instituted  by  the 
railroad  company  for  right  of  way  over  Shannon's  land; 
and  had  the  railroad  company  pleaded  and  offered  in  evi- 
dence such  a  judgment  instead  of  this  right  of  way  deed, 
the  question  would  have  been  whether  the  damages 
sought  to  be  recovered  in  this  action  were  embraced  in 
the  condemnation  judgment.    It  was  not  within  the  con- 
templation of  the  parties  to  this  right  of  way  deed  that 
the  railroad  company  would  negligently  construct,  main- 
tain, or  operate  its  road;  and  if  in  the  trial  of  the  con- 
demnation proceedings  Shannon  had  sought  to  recover 
damages  from  the  road  upon  that  theory  he  could  not 
have  done  so. 

In  Delaware,  L.  &  W.  R.  Go.  v.  Salmon^  39  N.  J.  Law,  299, 
it  was  held:  "A  conveyance  of  land  for  railroad  purposes 
or  an  assessment  of  the  value  of  lands  taken  and  damages 
under  proceedings  to  condemn  only  bars  the  recovery  of 
such  damages  as  naturally  and  necessarily  arise  from 
the  use  of  the  premises  for  the  authorized  purpose;  and 
will  not  bar  the  recovery  of  damages  for  injuries  arising 
from  an  unskillful  or  improper  construction  or  negli- 
gence in  operating  the  road.  For  such  damages  the 
remedy  by  action  remains  notwithstanding  the  convey- 
ance or  condemnation." 

In  King  v.  Iowa  M,  R.  Co.,  34  la.,  458,  it  was  held  that  in 
a  proceeding  to  appropriate  land  for  a  right  of  way  of  a 
railroad  already  constructed,  evidence  of  damages  result- 
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ing  from  defective  construction  or  the  like  is  not  admis- 
sible. While  such  damages  may  furnish  cause  of  action 
to  recover  the  same  in  an  action  therefor,  they  are  not 
to  be  considered  in  assessing  the  compensation  to  be  al- 
lowed the  owner  for  the  right  of  way  appropriated. 

In  Stodghill  v.  Chicago,  B.  d  Q.  R.  Co.,  43  la.,  26,  Stodg- 
hill  sued  the  railroad  company  for  damages  for  diverting 
a  stream  of  water  from  its  natural  course,  thus  prevent- 
ing it  from  flowing  upon  his  land  and  depriving  him  of 
the  use  of  the  stream.  The  railroad  company  interposed 
as  a  defense  that  before  it  built  its  road  over  Stodghill's 
land  it  acquired  from  him,  for  a  valuable  consideration, 
the  right  of  way;  that  its  right  of  way  passed  over  a 
creek,  and  that  when  it  constructed  its  road  it  built  a 
bridge  over  this  creek;  that  some  eight  years  afterward, 
on  account  of  an  increase  of  business  and  for  the  safety 
of  travel,  it  took  out  the  bridge  and  built  a  fill  across  the 
creek.  The  supreme  court  said:  "As  it  is  not  claimed 
by  appellant  that  greater  rights  were  acquired  by  the 
plaintiff's  deed  than  would  have  been  acquired  by  pro- 
ceedings in  condemnation,  we  shall  assume  for  the  pur- 
poses of  this  opinion  that  they  were  the  same.  The  ques- 
tion, then,  which  we  are  called  upon  to  decide  is  this:  Are 
the  damages  resulting  to  the  land  owner  from  the  diver- 
sion of  a  natural  stream  of  water,  where  such  diversion 
is  required  by  good  railroading  and  a  reasonably  prudent 
construction  of  the  road-bed,  to  be  regarded  as  having 
entered  into  and  been  covered  by  the  condemnation  and 
appraisal?"  and  held  that  the  right  of  way  deed  was  not  a 
bar  to  the  action. 

Hunt  V.  Iowa  C.  R.  Go,,  52  N.  W.  Rep.  [la.],  668,  is  a  case 
almost  identical  with  the  one  at  bar.  Hunt  sued  the 
railroad  company  for  damages  sustained  by  him,  as  he 
alleged,  by  reason  of  its  negligently  constructing  a  ditch 
on  its  right  of  way,  whereby  surface  waters  destroyed  his 
crops  and  deposited  debris  upon  certain  of  his  land  and 
depreciated  its  value.  The  ditch  complained  of  was  con- 
structed at  the  time  the  road  was  built  across  Hunt's 
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land,  and  at  this  time  another  party  owned  the  land.  It 
does  not  appear  whether  the  railroad  acquired  its  right  of 
way  over  the  land  by  condemnation  proceedings  or  by 
conveyance  from  the  owner;  but  the  case  was  tried  and 
finally  considered  by  the  supreme  court  upon  the  theory 
that  the  railroad  company  at  the  time  it  built  its  road 
and  constructed  the  ditch  complained  of  did  so  in  pur- 
suance of  a  right  of  way  granted  to  it  for  that  purpose 
by  the  then  owner  of  the  land.  The  railroad  company 
insisted  that  the  damages  sued  for  were  such  as  the  law 
conclusively  presumes  were  included  in  the  amount  paid 
by  the  railroad  company  originally  for  its  right  of  way. 
But  the  supreme  court  said:  "From  these  facts  we  think 
it  is  clear  that  the  damage  sued  for  herein  cannot  be  said 
to  have  been  considered  and  settled  for  in  condemnation 
proceedings."  The  court  then  cited  Drakr  t\  Chicago^  R. 
I.  d  P.  R.  Co.,  63  la.,  308,  and  iSulkns  v.  Railroad  Co.,  74  la., 
659,  and  continued:  "It  is  well  settled  that  in  assessing 
damages  to  the  land  owner  for  right  of  way  taken,  regard 
is  had  only  to  the  immediate  consequences  of  the  appro- 
priation. The  owner  is  not,  in  such  proceedings,  compen- 
sated for  damages  which  may  thereafter  result  from  neg- 
ligent acts  of  the  company  committed  after  it  makes  the 
appropriation;"  and  after  citing  Fleming  i\  Chicago,  D,  d 
M.  R.  Co,,  34  la.,  353,  King  r.  lotra  M.  R.  Co.,  34  la.,  458, 
Miller  v.  Keokuk  d  D.  M.  R.  Co.,  63  la.,  680,  continued: 
"The  plaintiff's  grantor  had  a  right  to  presume,  when  he 
conveyed  the  land  to  the  company  that  built  the  road, 
that  the  work  of  constructing  the  road  would  be  properly 
done;  that  sufficient  culverts  for  the  passage  of  surface 
water,  at  proper  places,  would  be  put  in  and  maintained. 

*  *  *  By  neglect  and  carelessness  on  part  of  the  de- 
fendant, surface  water  from  several  hundred  acres  of  land 

*  *  *  was  gathered  in  the  ditches  of  defendant,  car- 
ried along,  and  finally  discharged  upon  her  [the  plaint- 
iff's] land.  Damages  arising  from  such  an  act  have  never 
been  held  to  be  included  in  the  price  paid  for  right  of 
way."     This  has  long  been  the  doctrine  of  this  court. 
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In  BurlinfftQii  d  M.  R.  R.  Co.  i\  Scliluntz,  14  Nob.,  421,  it 
was  held:  "An  award  of  damages  under  the  statute  for 
right  of  way  for  a  railroad  embraces  only  those  damages 
which  may  reasonably  be  anticipated  upon  the  assump- 
tion that  the  road  will  be  built  and  operated  with  due 
care  and  skill,  and  with  no  unnecessary  injury  to  property 
outside  of  the  right  of  way."  To  the  same  (*flFect  see 
Omaha  Southern  R,  Co.  r.  Todd,  39  Neb.,  818,  and  Chicayo, 
B.  dc  Q.  R.  Co.  r.  O'Connor,  42  Neb.,  90. 

The  district  court  did  not  err  in  excluding  the  right  of 
way  deed  fi'om  the  jury. 

3.  The  next  argument  is  that  the  court  erred  in  refus- 
ing to  give  to  the  jury  an  instruction,  at  the  rec^uest  of 
the  railroad  company,  to  the  effect  that  though  they 
found  that  the  ditches  of  the  railroad  company  were  neg- 
ligently constructed,  and  that  by  reason  thereof  Harlin 
had  sustained  injury  as  claimed  by  him,  still,  if  they 
further  found  that  the  ditches  were  constructed  and  com- 
pleted more  than  four  years  immediately  preceding  the 
commencement  of  this  action,  they  should  find  for  the 
defendant.  In  other  words,  the  instruction  was  a  re- 
quest to  the  court  to  hold  that  Harlin's  action  was  barred 
by  the  statute  of  limitations,  as  the  evidence  is  undis- 
puted that  the  ditches  were  constructed  and  completed 
more  than  four  years  before  this  suit  was  brought.  The 
contenticm  of  counsel  for  the  railroad  company  is  that  the 
cause  of  action  made  the  subject  of  this  suit  was  the  neg- 
ligent construction  by  the  railroad  company  of  its  dit<*hes, 
and  that  that  cause  of  action  arose  when  the  ditches  were 
completed.  To  sustain  this  contention  we  ai*e  cited, 
among  others,  to  the  following  authorities: 

CitifofXoiih  Vernon  r.  Voeyler,  2  N.  E.  Rep.  [Ind.],  821. 
In  that  case  the  <ity,  by  improving  or  grading  one  of 
its  streets,  changed  t!ie  flow  of  the  surface  water  so  as  to 
gather  it  into  a  channel  and  pour  it  upon  Voegler's  lots. 
For  this  he  sued  the  city  for  damages,  alleging  that  its 
negligent  grading  of  the  street  had  injured  and  dei)re- 
eiated  his  real  estate.     He  recovered  a  judgmiMit.     Sub- 
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sequently  another  overflow  occurred  and  he  again  sued 
the  city,  but  the  court  held  that  the  judgment  in  the  first 
action  was  a  bar  to  the  second,  as  all  damages  which 
Voegler  has  sustained  to  his  real  estate,  both  past  and 
prospective,  could  have  been  recovered  in  the  first  action. 
The  court  treated  the  case  as  though  both  the  actions 
brought  by  Voegler  were  for  the  permanent  depreciation 
in  value  of  his  real  estate  by  reason  of  the  manner  in 
which  the  city  had  improved  its  street.  It  is  needless  to 
remark  that  that  is  not  this  case. 

Another  case  cited  in  support  of  the  contention  under 
consideration  is  Baldwin  v.  Oskaloosa  Oas  Light  Co.,  10  N. 
W.  Rep.  [la.],  317.  There  Baldwin  sued  the  gas  light 
company  for  damages  for  maintaining  its  gas  works  in 
the  immediate  vicinity  of  his  premises.  The  jury  found 
that  the  gas  works  were  permanent  and  the  court  held 
that  this  was  equivalent  to  a  finding  that  the  injury  was 
permanent,  and  that,  therefore,  Baldwin's  cause  of  action 
accrued  when  the  gas  works  were  first  located  and  that 
consequently  his  action  was  barred  by  the  statute  of  limi- 
tations. To  the  same  effect  is  Stodghill  v.  Chicago^  B.  d  Q. 
B.  Co,,  5  N.  W.  Rep.  [la.],  495. 

Another  case  cited  by  counsel  is  Chicago  d  A.  R.  Co.  v. 
Maher,  91  111.,  312.  In  that  case  the  railroad  company 
placed  a  protection  to  a  drawbridge  in  a  river  and  thus 
permanently  depreciated  the  value  of  an  adjoining  lot 
The  owner  of  the  lot  subsequently  conveyed  it  to  Maher 
and  she  sued  the  railroad  company  for  damages  which 
the  real  estate  had  sustained  by  reason  of  the  improve- 
ment which  the  railroad  company  had  made  adjoining 
her  lot.  But  the  court  held  that  the  injury  caused  to  the 
real  estate  was  permanent  in  its  character,  and  the  cause 
of  action  sued  for  arose  when  the  improvement  was  first 
constructed.  In  other  words,  that  the  plaintiff's  cause 
of  action  was  the  amount  that  her  lot  had  been  depre- 
ciated in  value  by  reason  of  the  improvement  placed  in 
the  river  adjoining  it  by  the  railroad  company,  and  that 
this  depreciation  took  place,  this  injury  and  this  damage 
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accrued,  at  the  time  the  improvement  was  erected.  And 
this  seems  to  be  the  principle  upon  which  all  the  cases 
cited  by  counsel  for  the  railroad  company  to  support  the 
contention  under  consideration  rest;  and  such  is  the  doc- 
trine of  this  court,  as  announced  in  ChicagOy  B.  &  Q.  R.  Co. 
V.  O'Connor^  42  Neb.,  90.  And  the  principle  that  controls 
the  case  just  cited  is  the  same  principle  that  controls  the 
case  at  bar,  namely,  that  the  right  of  action  accrued  when 
the  injury  happened.  (See  Omaha  &  R.  V.  R.  Go.  v.  Standenj 
22  Neb.,  343;  Cedar  Lake  Hotel  Co.  v.  Cedar  Lake  Hydraulic 
Co.,  48  N.  W.  Rep.  [Wis.],  371.) 

One  of  the  defenses  interposed  in  Hunt  v.  Iowa  C.  R.  Co.^ 
Mpra,  was  the  statute  of  limitations.  It  will  be  remem- 
bered, in  that  case  Hunt  claimed  damages  because  of  the 
negligent  construction  by  the  railroad  company  of  certain 
ditches  on  its  right  of  way,  whereby  the  surface  water 
overflowed  his  land  and  destroyed  his  crops.  The  ditches 
were  constructed  more  than  five  years  before  the  action 
was  brought.  The  court  said:  "It  is  clear  that  plaintiff 
herein  could  not  have  maintained  an  action  until  some 
actual  injury  was  caused  to  her  by  diversion  of  the  water 
by  defendant.  There  is  here  no  claim  of  any  such  injury 
until  1888 — ^less  than  two  years  prior  to  the  commence- 
ment of  this  action.  True,  the  evidence  shows  various 
overflows  of  plaintiff's  land  prior  to  that,  but  if  they 
caused  any  injury,  no  damage  is  claimed  for  it." 

In  St.  Louis,  L  M.  &  8.  R.  Co.  v.  Biggs,  12  S.  W.  Rep. 
[Ark.],  331,  the  court  held  that  where  a  railroad  company 
constructs  its  road-bed  so  that  at  times  it  causes  overflow 
to  adjoining  lands,  there  may  be  as  many  recoveries  as 
there  are  successive  injuries,  and  the  statute  of  limita- 
tions begins  to  run  on  the  happening  of  the  injury  com- 
plained of,  and  not  from  the  construction  of  the  railway. 

In  Austin  &  N.  W.  R.  Co.  v.  Anderson,  15  S.  W.  Rep. 
[Tex.],  484,  it  was  said  that  in  an  action  against  a  railroad 
company  for  damages  caused  by  occasional  overflows  of 
surface  water,  which  has  been  diverted  from  its  natu- 
ral channel  by  the  construction  of  its  road,  the  statute 
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of  limitatioDH  does  not  begin  to  run  from  the  construction 
of  the  road,  but  from  the  occurrence  of  each  overflow, 
since  each  overflow  constitutes  a  separate  cause  of  action. 

The  court  did  not  err  in  refusing  to  give  the  instruction 
requested. 

4.  The  next  argument  is  that  the  court  refused  to  in- 
struct the  jury,  on  behalf  of  the  railroad  company,  to  the 
effect  that  if  the  jury  found  that  the  ditches  were  prop- 
erly constructed  with  reference  to  the  use  of  the  same  for 
railway  purposes,  that  they  should  find  for  the  railroad 
company.  Of  this  instruction  we  remark,  first,  that  the 
railway  company  was  not  prejudiced  by  the  court's  re- 
fusal to  give  it,  as  the  court  had  already,  at  the  request 
of  the  railroad  company,  instructed  the  jury  to  the  effect 
that  the  railroad  company  could  not  be  held  liable  if  the 
ditches  as  constructed  were  properly  constructed  for  rail- 
way purposes.  Certainly  the  railroad  company  w^as  not 
entitled  to  this  instruction.  The  material  issue  on  trial 
was  not  whether  the  ditches  were  sufficient  and  proper 
for  the  draining  of  the  railroad  company's  right  of  w^ay' 
and  road-bed,  but  the  material  issue  was  whether  the 
railroad  company  had  so  constructed  its  ditches  as  to  un- 
necessarily and  negligently  injure  the  property  of  its 
neighbor.  The  instruction  under  consideration  refused 
by  the  court,  if  given,  would  have  made  the  case  turn  on 
an  immaterial  issue.  A  railroad  company  might  con- 
struct a  bridge,  an  embankment,  a  culvert,  or  a  ditch 
sufficient  for  the  maintenance  and  operation  of  its  road, 
and  one  entirely  proper  for  that  purpose,  and  yet  the  im- 
provement made  might  be  of  such  a  character  as  to  un- 
necessarily and  negligently  injure  the  property  of  an 
adjoining  proprietor.  A  lot  owner  might  construct  a  <!on- 
duit  across  his  lot  in  such  a  manner  as  to  gather  all  the 
rains  and  melting  snows  and  caiTy  them  off.  This  con- 
duit might  be  properly  constructed  for  the  purpose  for 
which  it  was  intended;  the  highest  degree  of  care  and 
skill  may  have  been  exercised  by  the  lot  owner  in  its 
building,  and  it  may  have  subserved  in  the  most  satisfac- 
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tory  manner  the  ends  for  which  it  was  built,  and  yet  the 
operation  of  this  conduit  might  injure  the  property  of  the 
lot  ownei^'s  neighbor,  and  if  it  did  the  lot  owner,  when 
called  upon  by  his  neighbor  for  damages,  could  not  suc- 
cessfully defend  by  saying:  "The  conduit  is  properly  con- 
structed for  the  purpose  for  which  I  intended  it."  This 
is  not  a  suit  in  which  the  plaintiff  claims  damages  be- 
cause the  railroad  company  did  not  properly  construct 
its  ditches  for  railroad  purposes,  but  the  principle  upon 
which  this  action  rests  is  that  the  railroad  company,  in 
the  lawful  possession  and  use  of  its  property,  so  used  and 
managed  it  as  to  unnecessarily  and  negligently  inflict  an 
injury  upon  its  neighbor. 

In  McCleneghan  v.  Omaha  &  R.  V.  S.  Co.j  25  Neb.,  523, 
this  court  said:  "A  railroad  company  must  construct  its 
road  not  only  with  reference  to  the  safety  of  the  traveling 
public,  but  also  with  reference  to  the  rights  of  adjacent 
land  owners."  The  following  cases  rest  on  the  same  prin- 
ciple: Afiheuser-BitHch  Bracing  AHsociation  v.  Peterson j  41 
Neb.,  897;  Lincoln  d  B.  H.  R.  Co.  v.  Sutherkind,  44  Neb., 
526;  Fremont,  E.  &  M.  Y.  R.  Co.  v.  Marley,  25  Neb.,  138; 
Jacohmn  v.  Van  Botniingy  48  Neb.,  80. 

But  it  is  said  in  support  of  the  contention  under  consid- 
eration that  this  court  has  ruled,  in  AIotTissey  v.  Chicago, 
B.  &  Q.  R.  Co.,  38  Neb.,  406,  that  if  an  improvement  made 
by  a  railway  company  in  the  construction,  operation,  or 
maintenance  of  its  road  is  properly  made  for  railroad  pur- 
poses, then  if  another  sustain  damages  by  reason  of  such 
imi)rovement  or  the  manner  in  which  it  is  constructed  or 
maintained  he  is  without  remedy.  Once  more  we  disclaim 
having  ever  consciously  so  held,  and  once  m(u*e  call  atten- 
tion to  the  fact  that  we  do  not  so  understand  the  Mor- 
rissey  Case.  As  we  said  in  Jacohson  r.  Van  Boening,  snpra, 
an  examination  of  the  Morri-^sey  Case  discloses  tliat  we 
had  in  view  the  fact  that  there  was  neither  pleading  nor 
proof  that  the  railroad  embankment  which  caused  the 
injury  sued  for  in  that  action  had  been  unnecessarily  or 
negligently  constructed;    that  is,  the  evidence  did  not 
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show  that  the  embankment  complained  of  was  negli- 
gently constructed  for  railroad  purposes;  nor  that  the 
railroad  company,  by  constructing  the  embankment  that 
it  did,  in  the  manner  that  it  did,  unnecessarily  and  negli- 
gently caused  the  injury  sued  for.  The  embankment  was 
properly  constructed  for  railroad  purposes,  and  the  man- 
ner of  its  construction  was  not  a  negligent  one  with  refer- 
ence to  Morrissey. 

5.  As  already  stated,  in  the  action  at  bar  Harlin 
claimed  damages  for  the  destruction  of  certain  of  his 
crops,  for  the  destruction  of  certain  trees  growing  upon 
his  land,  and  for  damages  to  certain  portions  of  his  land 
caused  by  the  deposit  of  sand  and  clay  thereon.  With 
reference  to  the  measure  of  Harlin^s  damages,  the  court 
instructed  the  jury  that  he  was  entitled  to  recover  the 
value  of  the  crops  destroyed,  the  value  of  the  trees  killed; 
and  that  the  measure  of  his  recovery  for  the  damage  to  his 
land  was  the  dilBference  between  its  value  immediately 
before  and  immediately  after  the  debris  was  deposited 
thereon.  It  is  now  insisted  that  the  court  adopted  an 
improper  measure  of  damages.  The  instruction  was  cor- 
rect. (Bee  Fremont,  E.  &  M.  F.  R.  Co.  v.  Crum,  30  Neb.,  76; 
Kansas  City  &  0.  R.  Co.  v.  Rogers,  48  Neb.,  653.) 

6.  In  addition  to  a  general  denial  that  Harlin  had  sus- 
tained any  damages,  and  that  it  had  been  guilty  of  any 
negligence  in  constructing  its  ditches,  the  railroad  com- 
pany interposed  the  defense  that  if  Harlin  had  sustained 
damages,  as  he  claimed,  that  they  resulted  from  a  rain 
storm  so  unprecedented  as  to  amount  to  the  act  of  God. 
The  district  court,  upon  its  own  motion,  instructed  the 
jury  that  the  burden  of  proof  was  upon  the  railroad  com- 
pany to  establish  this  defense  by  a  preponderance  of  evi- 
dence, and  "if  the  defendant  has  failed  to  prove  the  above 
material  allegation  by  a  preponderance  of  the  evidence, 
or  the  evidence  is  evenly  balanced  thereon,  then  you 
should  find  for  the  plaintiff."  This  instruction  was  ex- 
cepted to  and  its  giving  is  assigned  as  error.  It  is  need- 
less to  say  that  the  instruction  was  erroneous.    The  bur- 
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den  was  upon  the  railroad  company  to  establish  this  de- 
fense by  a  preponderance  of  the  evidence;  but  even  if  the 
railroad  company  failed  to  establish  the  defense  inter- 
posed by  it,  it  did  not  follow  that  Harlin  was  entitled 
to  recover.  A  careful  examination  of  the  entire  charge 
of  the  court  constrains  us  to  the  conclusion  not  only  that 
the  instruction  w^as  erroneous,  but  that  its  giving  was 
prejudicial  to  the  railroad  company,  and  for  the  giving 
of  this  instruction  the  judgment  of  the  district  court  must 
be  reversed. 

Ebvbrsed  and  remanded. 

Irvine,  C,  dissenting  as  to  measure  of  damages  as  to 
trees  destroyed. 


Tjbdb  M.  Ehmen,  appellant,  v.  Village  op  Goth- 
enburg, APPELLEE. 

Filed  Febbuaby  16, 1897.    No.  7119. 

1.  Dedication  of  Public  Park:  Registbation  op  Plat.    The  statute 

provides  for  the  acknowledgment  and  recording  of  plats  subdi- 
viding tracts  of  land,  and  that  the  acknowledgment  and  recording 
of  such  a  plat  is  equivalent  to  a  deed  In  fee-simple  of  such  portion 
of  the  premises  platted  as  is  on  such  plat  set  apart  for  streets  and 
other  public  use.  Held,  That  under  this  statute  a  plat,  properly 
acknowledged  and  recorded,  showing  the  subdivision  of  land  into 
blocks  and  lots  with  streets  traversing  the  same,  with  a  block  in 
the  center  thereof  not  subdivided  into  lots  and  with  no  alley  trav- 
ersing the  same  as  was  the  case  with  other  blocks,  said  block 
being  designated  "Ehmen's  Park"  (Ehmen  being  the  owner  of  the 
land  subdivided),  operated  as  a  statutory  dedication  of  that  block 
for  a  public  park. 

2.  Park:  Definition.    The  term  "park,"  as  used  in  this  country,  means 

a  tract  of  land  within  or  near  a  town  or  city  devoted  to  purposes 
of  amusement,  pleasure,  or  exercise;  and  while  there  are  private 
parks,  in  this  sense  the  term  generally  means  one  open  to  the 
public. 
S.  Municipal  Corporations:  Pabk:  Dedication.  In  view  of  the  fre- 
quent use  of  the  donor's  name  to  designate  a  public  park  by  him 
granted,  the  use  of  the  term  "Bhmen's  Park"  cannot  be  taken  to 
imply  the  reservation  of  the  land  for  Ehmen's  private  use. 
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Appeal  from  the  district  court  of  Dawson  county. 
Heard  below  before  Holcomb,  J.     Affirmed. 

Warrington  d  Stewart,  for  appellant. 

W.  D.  Gifen  and  W.  J.  Trotter,  contra. 

Irvine,  C. 

This  was  an  action  by  Tjede  M.  Ehmen,  on  her  own 
behalf  and  on  behalf  of  her  minor  children,  against  the 
village  of  Gothenburg  to  quiet  title  to  certain  land 
claimed  by  the  village  as  a  public  park.  In  1885  William 
Ehmen,  being  the  owner  of  the  east  half  of  the  southwest 
quarter  of  section  10,  township  11  north  of  range  25  west, 
caused  a  portion  thereof  to  be  surveyed  and  platted.  He 
then  duly  acknowledged  said  plat  in  accordance  with  the 
statute  and  caused  the  same  to  be  recorded.  The  land 
BO  platted  is  within  the  village  of  Gothenburg.  The  plat 
shows  a  subdivision  of  the  land  into  blocks  and  lots,  with 
continuous  strips  of  land  separating  said  blocks,  evi- 
dently intended  for  streets  and  alleys,  although  not  so 
designated  on  the  plat.  One  of  these  blocks,  in  tiie  cen- 
ter of  the  plat,  is  numbered  11,  in  accordance  with  the 
general  course  of  numbering  adopted.  It  is  not,  how- 
ever, subdivided  into  lots,  nor  is  there  an  alley  through 
it,  as  is  the  case  with  the  other  blocks,  and  in  addition 
to  the  number  11  it  bears  on  the  plat  the  words  "Elimeirs 
Park."  The  plaintiffs  are  the  widow  and  children  of  Eh- 
men, who  died  intestate  in  1890.  The  sole  question  in- 
volved is  whether  there  was  a  dedication  of  this  block 
which  operated  to  convey  it  to  the  village  as  public 
grounds.  The  statute  then  and  still  in  force  i)rovides  for 
the  platting  of  subdivisions,  the  acknowledgment  of  the 
plat  and  its  recording,  and  further,  that  "The  acknowledg- 
ment and  recording  of  such  plat  is  equivalent  to  a  deed  in 
fee-simple  of  such  portion  of  the  premises  platted  as  is  on 
such  plat  set  apart  for  streets  or  other  public  use,  or  as 
is  thereon  dedicated  to  charitable,  religious,  or  educa- 
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tioual  purposes."  (Compiled  Statutes,  ch.  14,  art,  1,  sec. 
lOG.)  A  former  statute,  repealed  when  this  was  passed, 
contained  this  language  in  a  similar  connection:  "There- 
upon such  plat  shall  be  equivalent  to  a  deed  in  fee-simple 
from  the  proprietor  or  proprietors  of  all  streets,  avenues, 
alleys,  public  squares,  parks,  and  commons,  and  such 
portion  of  the  land  as  is  therein  set  apart  for  public  or 
city  use,  or  is  dedicated  to  charitable,  religious,  or  edu- 
cational purposes/'     (Session  Laws,  1871,  p.  2.) 

It  is  contended  in  the  first  place  that  this  change  in 
the  statute,  omitting  the  specific  words  "avenues,  alleys, 
public  squares,  parks,  and  commons,"  operated  as  a  re- 
striction, and  that  the  mere  designation  of  lands  by  such 
terms  on  the  plat  does  not,  under  the  present  law,  oper- 
ate as  a  dedication,  unless  there  exist  elsewhere  apt 
words  clearly  indicating  the  animus  dedicendL  We  do 
not  think  that  the  change  in  the  phraseology  of  the 
statute  was  intended  to  accomplish  any  such  purpose. 
On  the  other  hand,  we  believe  the  object  was  to  supply 
the  place  of  the  specific  words  by  a  more  general  term, 
which  would  cover,  perhaps,  other  dedications  than 
would  fall  within  the  old  statute.  The  word  "alley"  is 
omitted,  but  it  was  certainly  not  intended  that  the  mere 
designation  on  the  plat  of  a  strip  of  land  as  a  street 
should  operate  as  a  dedication,  while  a  like  designation 
of  another  strip  as  an  alley  should  not.  The  term  "other 
public  use,"  used  in  connection  with  "street,"  is  sufficient 
to  include  a  public  square  or  park.  It  is  true,  greater 
uncertainty  is  likely  to  arise  as  to  the  purpose  of  the 
grantor  in  the  case  of  such  public  grounds  than  in  the 
case  of  streets,  the  necessity  of  the  existence  of  which 
leaves  the  purpose  of  the  grantor  seldom  in  doubt.  Still, 
where  the  designation  on  the  plat  is  such  as  to  clearly 
manifest  the  grantor's  intent  to  dedicate  land  thereon 
for  public  use  as  a  park,  we  think  the  statute  is  ample 
to  constitute  the  acknowledging  and  recording  of  such 
plat  a  conveyance  of  the  land  for  that  purpose. 

The  appellants  contend  that  the  designation  "Ehmen's 
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Park"  is  insufficient  to  imply  an  intention  to  dedicate 
it  as  public  land,  and  we  are  referred  in  this  connection 
to  the  common-law  definition  of  the  term  "park,"  as  well 
as  to  certain  cases,  such  as  City  of  Logausport  v.  Dunn^  8 
Ind.,  378,  and  City  of  Pella  v.  Scholte^  24  la.,  283,  where 
the  word  "square,"  or  some  similar  word,  has  been  held 
in  itself  ambiguous  and  not  to  operate  on  a  plat  as  a 
dedication  in  the  absence  of  evidence  aliunde  establishing 
the  grantor's  intent  in  using  the  word.  Without  ques- 
tioning the  correctness  of  the  cases  referred  to  under 
their  peculiar  facts,  we  think  they  have  no  application 
here.  In  the  United  States  we  have  no  parks  within  the 
nieaning  of  the  forestry  laws  of  England.  The  term  has 
never  in  this  country  been  used  in  that  sense.  Indeed, 
such. signification  is  not  now  in  England  exclusive.  To 
demonstrate  this,  we  need  only  refer  to  "Hyde  Park,"  in 
London.  The  universal  meaning  of  the  term  in  this 
country  is  a  tract  of  land  in  or  near  a  city  or  town,  and 
devoted  to  purposes  of  amusement,  pleasure,  or  exercise. 
There  may  be  private  parks,  but  the  use  of  the  term  to 
designate  private  property  is  the  exception,  and  public 
use  is  implied  by  the  term  in  the  absence  of  language  or 
surrounding  facts  implying  the  contrary.  In  Price  v. 
Inhabitants  of  the  City  of  Plainfieldy  40  N.  J.  Law,  608,  it 
was  said:  "A  park  in  a  city  means  to  the  sense  of  every 
person  a  place  open  to  every  one."  In  People  v.  Green,  52 
How.  Pr.  [N.  Y.],  440,  the  term  "park"  is  defined  as  "a 
piece  of  ground  adapted  and  set  apart  for  purposes  of 
ornament,  exercise,  and  amusement."  This  is  the  sense 
in  which  it  is  several  times  used  in  our  statutes,  as,  for 
instance,  the  former  statute  on  the  subject  of  village 
plats  already  referred  to,  and  the  so-called  charter  of 
metropolitan  cities  (Compiled  Statutes,  ch.  12a,  sec.  108), 
whereby  a  board  of  park  commissioners  is  established  to 
control  such  parks. 

But  it  is  insisted  that  if  the  word  "park"  alone  would 
indicate  a  dedication  to  public  purposes,  the  term 
"Ehmen's  Park"  implies  private  ownership.    We  do  not 
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think  so.  The  dedication  of  land  by  proprietors  for  pub- 
lic purposes  is  now  quite  frequent,  prompted  sometimes 
by  pure  motives  of  philanthropy,  at  others  by  a  desire 
to  thereby  enhance  the  value  of  surrounding  property, 
and  sometimes,  no  doubt,  by  both  motives.  In  such  cases 
the  name  of  the  grantor  is  quite  frequently  attached  to 
the  park  by  the  public  by  way  of  grateful  recognition  of 
the  gift,  or  by  the  grantor  himself,  through  a  not  un- 
natural ambition  to  so  perpetuate  the  memory  of  his 
gift.  We  think  this  custom,  together  with  the  almost 
universal  use  of  the  word  "park"  to  designate  public 
grounds,  fully  warranted  the  trial  court  in  finding  that 
the  term  was  here  so  used. 

There  was  a  complete  statutory  dedication  of  the  land 
in  controversy,  and  we  need  not  consider  the  questions 
raised  as  to  a  common-law  dedication,  title  by  estoppel, 
or  questions  relating  to  the  evidence  on  those  points* 

AFFraMED. 
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'J.  Griffith,  appellee,  v.  James  Jenkins,  appellant. 

Fn^ED  Febbuabt  16, 1897.    No.  7083. 

1.  Judicial  Sales:  Raising  Bid:  Confirmation:  Review.  An  order 
conflrming  a  judicial  sale  disclosed  that  the  purchaser  In  open 
court  raised  his  hid,  hut  did  not  disclose  why  he  did  so  or  that 
his  action  in  so  doing  was  in  performance  of  any  condition  im- 
posed hy  the  court  as  essential  to  the  confirmation  of  the  sale. 
HrUI,  That  the  confirmation  of  the  sale  at  the  higher  price  was 
without  prejudice  to  the  former  owner,  provided  the  sale  as  re- 
ported was  regular. 

2. :  :  :  .    The  record  examined,  and  held  not 

to  disclose  any  irregularity  which  would  have  Justified  the  trial 
court  in  setting  aside  the  sale  as  reported. 

Appeal  from  the  district  court  of  Buffalo  county. 
Heard  below  before  Holcomb,  J.    Affirmed. 
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F.  O.  Hamevy  for  appellant. 

Warren  Pratt  and  E.  C.  Calkins^  contra. 

Irvine,  C. 

This  is  an  appeal  by  the  vendee  from  an  order  confirm- 
ing a  sale  of  land  made  under  a  decree  foreclosing  a  con- 
tract for  the  sale  thereof  for  default  of  payment.  The 
sole  ground  urged  for  reversing  the  order  of  the  district 
court  is  that  the  order  of  confirmation  was  conditioned 
upon  the  purchaser's  raising  his  bid  from  fl,956  to 
4f2,r)()0. 

It  is  contended  that  the  court  may  not  impose  con- 
ditions changing  the  terms  of  the  sale,  and  confirm  the 
sale  upon  compliance  with  those  conditions;  and  that 
the  court  cannot  open  up  the  sale  and  then  accept  bids 
after  the  officer  has  made  his  return.  Generally  speak- 
ing, there  is  no  doubt  that  these  contentions  are  correct, 
but  the  record  hardly  discloses  a  basis  for  their  applica- 
tion in  this  case.  The  sheriflf  who  made  the  sale  reported 
the  land  sold  to  Griflith  for  $1,956,  which  was  slightly 
more  than  two-thirds  the  appraised  value  of  Jenkins' 
interest.  A  motion  w^as  filed  to  set  aside  the  sale,  and 
thereafter  appears  an  entry  as  follows:  "Now  on  this 
6th  day  of  January,  1894,  this  cause  being  called,  plaint- 
iff in  open  court  raises  his  bid  made  herein  to  f 2,500; 
thereupon  the  court  doth  order  that  the  surplus  over 
and  above  the  amount  of  the  decree  in  controversy  be 
and  the  same  is  hereby  directed  to  be  applied  on  the  ma- 
tured installments  of  the  contract  sued  on,  but  not  in- 
cluded in  the  decree.  This  cause  now  coming  on  for 
further  hearing  upon  the  motion  of  the  plaintiff  for  a 
confirmation  of  the  sale  made  herein,  and  it  appearing 
to  the  court  that  the  sheriflf  had  made  due  return  to  the 
order  of  sale  issued  herein,  after  carefully  examining  the 
same,  together  with  his  report  of  the  proceedings  had 
therein,  finding  them  regular  and  according  to  law  in  all 
respects,  the  court  doth  hereby  approve  the  same."   Then 
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followed  an  order  of  confirmation.  We  find  nowhere  in 
the  record  any  reason  disclosed  for  the  purchaser's  rais- 
ing his  bid  after  the  sale  w^as  reported.  It  does  not  ap- 
pear that  the  court  required  such  action  as  a  condition 
for  confirming  the  sale.  On  the  other  hand,  the  court 
expressly  finds  that  the  sale  was  regular  and  according 
to  law  in  all  respects.  It  may  be  true  that  the  purchaser 
would  not  raise  his  bid  without  some  reason  therefor, 
but  the  record  wholly  failing  to  disclose  such  reason,  we 
cannot  infer  that  it  was  to  meet  a  condition  imposed, 
and  not  evidenced  by  the  record,  upon  the  performance 
of  which  only  the  sale  would  be  confirmed.  If  the  sale 
was  in  fact  regular  and  the  purchaser  entitled  to  its  con- 
firmation at  the  price  reported,  the  action  of  the  court  in 
accepting  an  increase  of  the  bid  was  not  prejudicial  to 
the  defendant.  If  the  sale  was  irregular  and  the  defend- 
ant was,  therefore,  entitled  to  have  it  set  aside,  then  it 
is  clear  that  the  court  could  not  cure  the  error  by  accept- 
ing an  increased  bid.  It  would  in  such  case  be  the  right 
of  the  parties  to  have  a  new  sale,  with  open  bidding,  at 
a  proper  place  and  after  proper  advertising.  As  already 
stated,  the  defendant  complains  only  of  what  he  calls 
the  condition  attached  to  the  order  of  confirmation,  and 
we  might  be  justified  in  concluding  from  that,  as  well 
as  from  the  express  finding  of  the  court  that  the  sale 
was  regular,  that  the  order  of  confirmation  was  proper 
under  the  original  bid.  In  the  reply  brief,  however,  it 
is  suggested  that  there  were  such  irregularities  as  would 
have  justified  the  court  in  setting  aside  the  sale,  and  that 
the  order  of  confirmation  was,  therefore,  prejudicial  to 
the  defendant.  The  first  reason  suggested  is  that  the 
appraisement  was  so  low  as  to  justify  an  inference  of 
fraud.  Among  the  forty  and  more  reasons  set  out  in 
the  motion  to  set  aside  the  sale  in  the  district  court  it  is 
alleged  that  the  appraisement  is  too  low,  but  it  is  not 
alleged  that  it  was  fraudulent.  In  the  absence  of  fraud 
an  appraisement  can  be  attacked  on  the  ground  that  it 
is  too  low  only  by  motion  filed  before  the  sale,  (Vought 
60 
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V.  Fooncorthyy  38  Neb.,  790.)  Such  a  motion  does  not  ap- 
pear in  the  record,  and  the  assignment  in  the  motion  to 
set  aside  the  sale  for  the  first  time  that  the  appraisement 
was  too  low  presented  no  question  for  the  district  court 
to  act  on  and  did  not  suggest  fraud.  Moreover,  the  proof 
is  insufficient  to  establish  fraud.  While  there  is  consid- 
erable evidence  tending  to  show  that  the  appraisement 
was  too  low,  there  is  much  evidence  to  sustain  the  action 
of  the  appraisers;  and,  indeed,  the  proof  as  to  value 
varies  less  than  we  usually  find  the  case  in  such  records. 
The  land  is  not  described  in  the  same  terms  in  the 
decree  and  in  the  order,  notice,  and  report  of  sale,  and 
it  is  claimed  this  variance  was  a  cause  for  setting  the 
sale  aside.  In  the  decree  the  land  is  described  as  "Lots 
numbered  405  and  406  and  west  half  of  lot  numbered 
four  hundred  and  four,  less  five  feet  on  the  left  side 
thereof,  according  to  the  recorded  plat  of  School  Section 
Addition  to  the  city  of  Kearney,  Nebraska."  In  the  peti- 
tion, in  the  contract  attached  thereto,  in  the  order  of  sale, 
in  the  published  notice,  and  in  the  report  the  description 
is  "Lots  numbered  406  and  405  and  the  west  half  of  lot 
numbered  404,  less  five  (5)  feet  on  the  east  side  of  the 
west  half,  in  School  Section  Addition  to  the  city  of  Kear- 
ney." The  latter  description  seems  reasonably  clear. 
The  description  in  the  decree  refers  to  the  recorded  plat 
of  the  addition.  If  that  plat  as  recorded  is  arranged  as 
is  usual,  with  the  north  at  the  top  of  the  page,  then  it 
would  seem  that  the  land  described  in  the  decree  is  not 
exactly  the  tract  sold.  If,  however,  the  plat  as  recorded 
be  inverted,  then  the  five  feet  on  the  left  side  of  the  west 
half  of  lot  404  is  also  the  five  feet  on  the  east  side  of  the 
west  half  of  that  lot,  and  the  variance  is  not  material. 
There  is  no  evidence  on  this  subject  preserved  by  the 
record.  The  defendant  does  not  now  complain  of  this 
variance  as  a  substantive  ground  for  setting  aside  the 
sale,  but  only  as  disclosing  prejudice  in  confirming  it  at 
the  higher  price.  The  court  found  the  proceedings  regu- 
lar, and  if  there  was  in  fact  a  variance  between  the  decree 
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and  the  land  actually  sold,  this  was  such  a  manifest  error 
that  the  court  certainly  could  not  have  considered  a 
raising  of  the  bid  sufficient  to  cure  it.  We  do  not  think 
that  error  in  this  respect  affirmatively  appears. 

We  have  examined  the  other  reasons  aJleged  for  set- 
ting aside  the  sale,  and  we  find  that  they  receive  no  sup- 
I>ort  from  the  record. 

Affirmed. 


BosALiE  Faklby  v.  William  E.  Peebles  bt  aIi. 

Filed  February  16, 1897.    No. 


1.  Witnesses:   Privileged  Communications:    Attorneys.     Qenerally, 

in  order  to  bring  communications  made  to  a  lawyer  within  the 
privilege  accorded  by  the  common  law  and  declared  by  the  stat- 
ute, it  must  be  shown  that  the  relationship  of  attorney  and  client 
existed  at  the  time  the  communications  were  made.  While  this 
rule  has  its  exception  in  the  fact  that  communications  properly 
made  In  negotiating  for  the  employment  of  an  attorney  are  like- 
wise privileged,  still  neither  the  rule  nor  the  exception,  neither  the 
letter  nor  the  spirit  of  the  common  law  or  of  the  statute,  extends 
the  privilege  to  communications  voluntarily  made  to  a  lawyer 
after  he  has  informed  the  person  making  them  that  he  will  not 
and  cannot  accept  the  employment  to  which  the  communications 
relate. 

2.  Oonspiracy:  Evidence:  Overt  Acts.    A  conspiracy,  like  other  facts, 

may  be  proved  by  circumstantial  evidence,  and  one  means  of  proof 
is  by  showing  overt  acts  of  the  individuals  charged  with  conspir- 
ing. From  the  fact  that  different  persons  at  different  times  by 
their  acts  pursue  the  same  object,  the  Jury  may,  in  connection  with 
other  facts,  infer  the  existence  of  a  conspiracy  to  effect  that  ob- 
ject. 

8.  :  :   Admissions.    In  order  to  justify  the  admission  in 


evidence,  for  the  purpose  of  establishing  the  conspiracy,  of  such 
acts  of  individuals  it  is  not  necessary  to  first  prove  by  other  evi- 
dence the  existence  of  the  conspiracy. 

:  :  Dbclabations.    Declarations  made  in  pursuance  of 


the  object  are  likewise  admissible,  but  to  be  so  they  must  not  be 
merely  narrative  of  past  occurrences  or  statements  of  future 
purposes;  they  must  tend  so  directly  toward  the  accomplishment 
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of  the  alleged  common  object  as  to  constitute  a  part  of  the  ret 

5. :  :  .    EYidenoe  of  such  acts  or  declarations  may 


have  a  twofold  purpose:  First,  the  proof  of  the  existence  of  the 
conspiracy;  second,  the  conspiracy  having  been  proved,  to  charge 
each  member  thereof  with  the  consequence  of  such  acts  or  decla- 
rations. For  the  first  purpose  the  evidence  is  admissible  generally 
as  against  all.  For  the  second  purpose  it  cannot  be  considered 
against  those  not  participating  in  the  acts  or  declarations,  unless 
from  all  the  evidence  the  existence  of  the  conspiracy  has  been 
proved. 

Error  from  the  district  court  of  Cuming  county.  Tried 
below  before  Norris,  J.    Reversed, 

The  facts  and  issues  are  stated  by  the  commissioner. 

Brechenridge  d  Breckenridge  and  C.  C.  McNishy  for  plaint- 
iff in  error: 

It  was  error  to  exclude  proof  not  only  of  acts  and 
declarations  resulting  in  plaintiff's  damage,  but  of  facts 
tending  to  show  the  unlawful  combination  itself,  as 
against  any  and  all  defendants  not  shown  to  be  present 
emd  directly  connected  with  the  particular  declaration  or 
fact.  {Nudd  v.  Burrows^  91  U.  S.,  426;  Spies  v.  People,  122 
111.,  1;  United  States  v.  Gooding^  12  Wheat.  [U.  S.],  469; 
Ochs  V.  People,  124  111.,  399;  St.  Paul  Distilling  Co.  v.  Pratt, 
45  Minn.,  215;  Regina  v.  Duffield,  5  Cox  C.  C.  [Eng.],  404; 
Mapstrick  v.  Ranige,  9  Neb.,  390.) 

The  testimony  of  the  witness  Sloan  was  not  properly 
excluded  as  privileged  communications.  {Home  Fire  Ins. 
Co.  V.  Berg,  46  Neb.,  600;  Henry  v.  Nubert,  35  S.  W.  Rep. 
[Tenn.],  444;  In  re  Turner,  31  Atl.  Eep.  [Pa.],  867;  Rom- 
berg  v.  Hughes,  18  Neb.,  579;  Clay  v.  Tyson,  19  Neb.,  530; 
Oeorge  v.  Silva,  68  Cal.,  272;  Thiesen  v.  Dayton,  82  la.,  74; 
Piano  Mfg.  Co.  v.  Frawley,  68  Wis.,  577.) 

Ghiy  T.  Craves  and  Jay  d  Beck,  contra. 

References:  Lawson  v.  State,  32  Ark.,  220;  NeUon  v. 
Becker,  32  Neb.,  99;    People  v.  Barker,  27  N.   W.  Rep. 
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[Mich.],  539;  Clay  v.  Tyson,  19  Neb.,  530;  Hapgood  Plow 
Co,  V.  Martin,  16  Neb.,  27;  Rupert  v.  Pcmier,  35  Neb.,  587; 
Omaha  8.  R.  Co.  v.  Beeson,  36  Neb.,  361;  United  States  v. 
Cole,  5  McL.  [U.  S.],  513. 

Irvine,  C. 

Rosalie  Farley  brought  this  action  against  William  E. 
Peebles,  A.  C.  Abbott,  D.  N.  Wheeler,  George  F.  Chitten- 
den, and  Harry  F.  Swanson,  alleging  in  her  petition  that 
she  is  a  member  of  the  Omaha  tribe  of  Indians;  that 
there  was  made  to  her  by  said  tribe,  on  the  1st  of  May, 
1892,  a  lease  of  21,632.18  acres  of  the  unallotted  tribal 
lands  of  said  Omaha  Indians  for  a  period  of  five  years, 
or  until  the  allotment  of  the  lands  leased;  that  said  lease 
was  made  for  grazing  purposes,  rent  being  reserved  at 
twenty-five  cents  per  acre  per  year;  that  said  lease  was 
duly  approved  by  the  commissioner  of  Indian  affairs  and 
the  secretary  of  the  interior;  and  that  plaintiff  took  pos- 
seh^sion  under  said  lease  of  the  lands  therein  described; 
that  the  lands  were  of  great  value  to  her  for  grazing  pur- 
poses, and  that  she  derived  large  profits  therefrom;  that 
in  1892  the  defendants  conspired  together  to  interfere 
with  her  rights  and  to  destroy  her  business  of  grazing 
and  pasturing  cattle  upon  said  lands,  and  of  renting  said 
lands  to  owners  of  cattle  for  grazing  purposes;  and  pur- 
suant to  said  conspiracy  the  defendants  caused  to  be 
printed  and  circulated  among  the  customers  of  plaintiff 
a  notice  purporting  to  be  signed  by  the  members  of  the 
council  of  the  Omaha  tribe,  w^hich  notice  wr.s  to  the  effect 
that  plaintiff's  lease  had  expired,  and  that  any  cattle  or 
Ktock  found  on  said  lands  after  May  1,  1893,  would  b:* 
taken  up  for  trespass  and  held  for  damages.  She  further 
alleged  that  said  notice  was  not  in  fact  issued  by  the 
Omaha  tribe;  that  many  of  the  council  knew  nothing 
thereof  and  never  signed  or  authorized  the  signing 
thereof,  all  to  the  defendants'  knowledge;  that  the  sole 
purpose  of  issuing  said  notice  was  to  prevent  plaintiff 
from  securing  cattle  to  graze  on  said  lands;  that  in  fur- 
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tlier  pursuance  of  said  conspiracy  the  defendants  caused 
said  notice,  with  comment,  to  be  published  in  a  news- 
paper in  Thurston  county,  which  newspaper  was  pub- 
lished by  the  defendant  Swanson;  and  that  said  news- 
paper circulated  largely  among  plaintiff's  patrons.  The 
plaintiff  further  averred  that  in  pursuance  of  said  con- 
spiracy, and  for  the  purpose  of.  ruining  plaintiff's  busi- 
ness, the  defendants  procured  the  institution  in  the  cir- 
cuit court  of  the  United  States  of  an  action  in  equity  in 
the  name  of  certain  members  of  the  council  of  the  Omaha 
tribe,  appearing  for  themselves  and  other  members  of 
the  tribe,  the  object  whereof  was  to  obtain  a  decree,  con- 
trary to  the  facts,  adjudging  the  plaintiff's  lease  to  be 
canceled,  and  that  said  action  was  begun  for  the  purpose 
of  slandering  plaintiff's  title;  that  when  said  tribe 
learned  of  th(»  commencement  of  said  action  it  repudiated 
the  same;  that  several  of  the  ostensible  plaintiffs  to 
said  action  did  not  authorize  the  suit  to  be  brought  and 
did  not  sign  or  swear  to  the  bill,  although  said  bill  had 
attached  the  jurat  of  one  of  the  defendants,  a  notary 
l)ublic  for  Thurston  county,  indicating  that  all  said 
plaintiffs  had  made  oath  thereto.  Plaintiff  further  al- 
leged that  by  reason  of  such  acts  certain  persons  who 
had  executory  contracts  with  the  plaintiff  for  the  pastur- 
ing of  cattle  had  been  induced  to  cancel  the  same,  and 
that  other  persons  had  been  prevented  from  entering  into 
contracts  with  her,  all  to  her  damage  in  the  sum  of 
f  8,000.  The  answer,  while  admitting  certain  allegations 
of  minor  importance,  denied  most  of  the  allegations  con- 
tained in  the  petition,  including  all  charges  of  conspiracy 
and  wrongful  acts.  A  trial  to  a  jury  resulted  in  a  ver- 
dict, followed  by  judgment,  for  defendants.  The  plaintiff 
prosecutes  error. 

In  addition  to  the  foregoing  statement,  it  may  be  well 
to  say  that  the  Omahas  are  a  tribe  of  Indians  having 
their  residence  chiefly  in  Thurston  county.  They  were 
formerly  in  possession  of  a  reservation,  but  by  virtue  of 
certain  treaties  and  acts  of  congress  a  portion  of  their 
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land  was  sold  for  their  benefit,  and  a  large  portion  of  the 
remainder  was  allotted  in  severalty  to  members  of  the 
tribe.  There  remained  unallotted  a  considerable  body  of 
landy  subject  to  lease  for  grazing  purposes  under  certain 
supervision  by  the  Indian  bureau,  for  the  benefit  of  the 
tribe.  While  the  members  of  the  tribe  have  adopted  the 
habits  of  civilized  life,  a  council  composed  of  twelve  mem- 
bers is  retained  and  exercises  a  certain  control  over  prop- 
erty still  enjoyed  by  the  members  of  the  tribe  in  common. 
It  is  to  this  communal  property  that  this  suit  relates. 
These  last  facts  are  stated  partly  from  the  evidence,  and 
partly  as  derived  from  the  treaties  and  acts  of  congress 
and  as  matters  of  public  notoriety,  of  which  the  court 
can  pi'operly  take  notice. 

In  view  of  these  facts  it  cannot  be  questioned  that  the 
plaintiff  stated  a  cause  of  action.  She  alleged,  more  in 
detail  than  we  have  stated,  a  valid  lease  to  herself  of  a 
large  tract  of  land,  the  equitable  ownership  of  which, 
if  not  the  legal  title,  rests  in  the  tribe  of  which  she  is  a 
member;  a  conspiracy  among  persons  outside  the  tribe 
to  deprive  her  of  the  beneficial  enjoyment  of  that  lease; 
this  conspiracy  carried  into  effect  by  the  publication  of 
a  false  warning  purporting  to  be,  but  not,  in  fact,  signed 
by  those  having  control  of  the  tribal  affairs,  whereby 
strangers  would  be  induced  to  avoid  contracting  with 
plaintiff  on  the  faith  of  her  lease;  the  institution  of  an 
action  in  the  name  of  the  Indians,  but  without  their  au- 
thority, to  cancel  her  lease;  and  damages  as  the  result 
of  such  acts. 

There  are  many  assignments  of  error,  but  we  address 
our  attention  to  only  two  groups,  which  present,  as  we 
think,  the  two  questions  of  most  importance  developed 
by  the  trial.  The  other  assignments  relate  either  to  mat- 
ters of  minor  importance,  to  matters  probably  accidental 
to  the  first  trial  and  not  likely  to  recur,  or  to  questions 
not  properly  preserved  by  exceptions  or  in  the  motion 
for  a  new  trial. 

Thomas  L.  Sloan  was  called  as  a  witness  for  the  plaint- 
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iflf.  Mr.  Sloan  is  a  member  of  the  bar  of  the  state,  prac- 
ticing in  Thurston  county,  and  is  himself  an  Omaha 
Indian.  It  was  sought  to  show  by  Sloan  that  Chitten- 
den, one  of  the  defendants,  had  approached  him,  seekinj^ 
to  retain  him  as  an  attorney  in  business  against  Mrs. 
Farley;  that  Sloan  had  informed  him  that  he  was  gener- 
ally retained  on  behalf  of  Mrs.  Farley,  and  that  he  there- 
fore could  not  accept  a  retainer  against  her;  that  there- 
after Chittenden  had  made  certain  statements  to  him  to 
the  effect  that  Wheeler  &  Chittenden,  who  were  partners 
in  the  real  estate  business,  desired  to  secure  Sloan's 
services  to  assist  them  in  obtaining  control  of  the  land 
in  controversy  as  against  Mrs.  Farley,  and  to  use  his 
influence  with  the  tribe  for  the  same  purpose.  Still  fur- 
ther, that  at  a  later  time,  and  after  information  as  to 
Sloan's  retainer  on  behalf  of  Mrs.  Farley,  the  defendant 
Peebles  had  joined  the  defendants  Wheeler  &  Chittenden 
in  a  further  effort  and  further  statements  to  the  same 
effect,  and  that  an  offer  had  been  made  Sloan  of  a  large 
retainer  if  he  would  accept  such  employment,  and  also 
an  offer  to  indemnify  him  against  any  damages  which 
Mrs.  Farley  might  recover  on  account  of  the  breach  of 
his  contract  with  her.  The  court's  rulings  on  this  matter 
were  not  very  consistent.  The  offers  were  made  a  num- 
ber of  times.  A  portion  of  the  evidence  was  admitted. 
Other  portions  were  excluded,  but  the  result  of  it  all  was 
an  order  striking  the  whole  of  Sloan's  testimony  from  the 
record.  It  is  probable  that  some  portions  were  incom- 
petent and  should  have  been  excluded,  but  there  can  be 
no  doubt  that  a  considerable  portion  of  that  excluded  or 
stricken  out  should  have  been  admitted.  The  objection 
was  on  the  ground  that  it  was  sought  to  elicit  from  the 
witness  privileged  communications  made  to  the  witness 
as  an  attorney  at  law.  Our  statute  provides  (Code  of 
Civil  Procedure,  sec.  333):  "No  practicing  attorney,  coun- 
sellor, ♦  ♦  ♦  shall  be  allowed,  in  giving  testimony, 
to  disclose  any  confidential  communication  properly  en- 
trusted to  him  in  his  professional  capacity,  and  necessary 
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and  proper  to  enable  him  to  discharge  the  functions  of 
his  office  according  to  the  usual  course  of  practice  or  dis- 
cipline." So  far  as  we  have  quoted,  the  statute  is  merely 
declaratory  of  the  common  law.  The  portion  not  quoted 
relates  merely  to  communications  made  to  physicians, 
surgeons,  priests,  and  ministers  of  the  gospel.  There  is 
no  doubt  that  generally,  in  order  to  surround  such  a 
communication  with  the  protection  of  either  the  common 
law  or  the  statute,  the  relationship  of  attorney  and  client 
must  exist  at  the  time  the  communication  is  made. 
(Romberg  v.  UugheSy  18  Neb.,  579.)  Nor  do  we  have  any 
doubt,  on  the  other  hand,  that  to  enforce  the  spirit  of  the 
statute  it  is  necessary  and  proper  to  hold  that  the  protec- 
tion extends  also  to  communications  made  to  an  attorney 
in  negotiating  to  employ  him  as  such.  (Nelson  v.  Brekery 
32  Neb.,  99.)  But  the  offer  here  made  was  not  of  that 
character.  It  was  to  show  communications  made  after 
the  defendants  had  been  informed  that  no  employment 
would  or  could  be  accepted.  Such  communications  ai*e 
neither  within  the  letter  nor  the  spirit  of  the  statute  or 
of  the  common  law,  and  are  not  privileged.  (CJay  v. 
Tyson,  19  Neb.,  530;  Setzar  v.  WiUon,  4  Ired.  [N.  Car.], 
501.)  Such  portions,  at  least,  of  the  evidence  sought  to 
be  elicited  from  Sloan  as  were  not  incompetent  under 
the  foregoing  statement  should  have  been  admitted,  or 
should  not  have  been  stricken  out. 

The  other  subject  which  we  deem  it  proper  to  consider 
is  presented  by  numerous  rulings  upon  the  evidence,  and 
by  at  least  nine  assignments  of  error.  These  we  shall 
not  consider  in  detail,  although  a  detailed  consideration 
might  disclose*  that  under  the  particular  questions  asked 
and  offers  of  proof  made  some  of  the  rulings  may  have 
been  correct.  Still,  we  are  convinced  that  most  of 
them  were  wrong,  and  that  the  <*ourt  pro<*eiMle(l  on  an 
erroneous  view  of  the  law.  The  plaintiff,  without  first 
establishing  by  direct  or  by  circumstantial  evidence  of  a 
general  character  the  existence  of  the  conspiracy  com- 
plained of,  sought  to  show  various  acts  of  one  or  another 


730  NEBRASKA  REPORTS.  [Vol.  50 


Farley  v.  Peebles. 


of  the  defendants,  mostly  by  way  of  conversations  with 
members  orf  the  council  of  the  Omaha  tribe.  In  a  general 
way,  it  may  be  said  that  these  were  communications 
seeking  to  ascertain  the  views  of  the  Indians  with  regard 
to  the  Farley  lease;  seeking  to  induce  individual  members 
of  the  tribe  to  exert  themselves  to  have  the  land  allotted 
in  severalty;  seeking  to  induce  them  to  institute  an  ac- 
tion for  the  purpose  of  annulling  the  lease;  also  commu- 
nications with  reference  to  the  issuing  of  the  notice  or 
circular  complained  of  in  the  petition,  and  facts  with 
regard  to  the  institution  of  the  action  in  the  federal  court. 
It  was  not  offered  to  show,  in  any  instance,  that  all  the 
defendants  took  part  or  were  present  at  the  time  of  the 
acts  sought  to  be  proved.  In  each  instance  the  court  ad- 
mitted the  evidence  only  as  against  the  defendants  pres- 
ent at  the  time,  and  at  the  close  of  the  trial  the  court  in- 
structed the  jury  that  before  it  could  consider  any  ad- 
mission, declaration,  or  act  of  any  of  the  defendants  as 
to  the  alleged  conspiracy,  it  must  first  find  that  there 
was  a  conspiracy  unlawfully  entered  into  by  the  defend- 
ants to  injure  Rosalie  Farley.  As  an  abstrax!t  statement 
of  law,  when  properly  understood,  this  instruction  would 
be  free  from  error;  but  coming,  as  it  did,  after  a  multi- 
tude of  rulings  on  the  evidence,  excluding  evidence  of 
all  acts  or  declarations  as  against  those  not  present,  it 
served  to  impress  upon  the  jury  as  a  rule  of  law  that  the 
conspiracy  must  be  established  otherwise  than  by  acts  or 
declarations  of  any  portion  of  the  defendants,  and  that 
such  acts  could  not  be  considered  for  any  purpose  with- 
out preliminai-y  evidence  of  another  character  as  to  the 
existence  of  the  conspiracy.  This,  we  think,  was  wrong. 
A  text-writer  on  evidence,  whose  work  has  attained  such 
a  standing  that  it  is  in  itself  almost  authoritative,  says 
on  this  subject:  "The  evidence  in  proof  of  a  conspiracy 
will  generally,  from  the  nature  of  the  case,  be  circum- 
stantial. Though  the  common  design  is  the  essence  of 
the  charge,  it  is  not  necessary  to  prove  that  the  defend- 
ants came  together  and  actually  agreed  in  terms  to  have 
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that  design,  and  to  pursue  it  by  common  means.  If  it 
be  proved  that  the  defendants  pursued  by  their  acts  the 
same  object,  often  by  the  same  means,  one  performing 
one  part  and  another  another  part  of  the  same,  so  as  to 
conlplete  it,  with  a  view  to  the  attainment  of  that  same 
object,  the  jury  will  be  justified  in  the  conclusion  that 
they  were  engaged  in  a  conspiracy  to  effect  that  object'' 
<3  Greenleaf,  Evidence,  sec.  93.)  So,  also,  another  writer 
has  said:  "A  conspiracy  is  proved  either  expressly  or  by 
the  proof  of  facts  from  which  the  jury  may  infer  it  It 
is  seldom  proved  expressly;  nor  can  a  case  easily  be 
imagined  in  which  that  is  likely  to  occur,  unless  where 
one  of  the  persons  implicated  in  the  conspiracy  consents 
to  be  examined  as  a  witness  for  the  prosecution.  In 
nearly  all  cases,  therefore,  the  conspiracy  is  proved  by 
circumstantial  evidence,  nalnely,  by  proof  of  facts  from 
which  the  jury  may  fairly  imply  it.  It  is  usual  to  begin 
by  showing  that  the  defendants  all  knew  each  other,  and 
that  a  certain  degree  of  intimacy  existed  between  them, 
so  as  to  show  that  their  conspiring  together  is  not  im- 
probable; and  if  to  this  can  be  added  evidence  of  any 
consultations  or  private  meetings  between  them,  there 
is  then  a  strong  foundation  for  the  evidence  to  be  subse- 
quently given,  namely,  of  the  overt  acts  of  each  of  the 
defendants  in  furtherance  of  the  common  design.  But 
although  the  proof  above  mentioned  is  desirable,  because 
it  satisfies  the  jury  as  you  proceed  and  they  are  better 
able  to  apply  the  evidence  of  the  overt  acts  when  it  is 
afterwards  given,  yet  it  is  not  essentially  necessary,  as 
the  jury  may  imply  the  conspiracy  of  all  from  the  overt 
acts  of  each.  ♦  ♦  ♦  Perhaps  the  safer  rule  to  lay 
down  upon  the  subject  would  be  that,  wherever  the  writ- 
ings or  words  of  any  of  the  parties  charged  with  or  im- 
plicated in  a  conspiracy  can  be  considered  in  the  nature 
of  an  act  done  in  furtherance  of  the  common  design,  it  is 
admissible  in  evidence,  not  only  as  against  the  party 
himself,  but  as  proof  of  an  act  from  which  {inter  alia)  the 
jury  may  infer  the  conspiracy  itself     (Archbold,  CMmi- 
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nal  Practice  &  Pleading,  619»,  621».)  These  views  are  in 
accordance  with  numerous  adjudicated  cases,  among 
them  Regina  v.  Murphy ^  8  C.  &  P.  [Eng.],  297;  Clune  r. 
United  States,  159  U.  S.,  590;  United  States  v.  Cole,  5  McL. 
[U-  S.  C.  C],  513;  United  States  v.  Doyle,  6  Sawyer  [U.  S.  C. 
C],  612;  Spies  v.  People,  122  111,,  1;  Ochs  v.  People,  124  111., 
399;  Jones  v.  Baker,  7  Cow.  [N.  Y.],  445.  The  last  cited 
case  has  been  referred  to  with  approval  by  this  court  in 
Mapstrick  v.  Ramge,  9  Neb.,  390.  We  think,  upon  reflec*- 
tion,  one  must  be  convinced  that  such  evidence  should  be 
admitted  in  the  absence  of  a  positive  rule  of  law  to  the 
contrary.  The  ordinary  rules  of  evidence  require  it.  As 
stated  in  almost  every  case  upon  the  subject  it  is  impos- 
sible from  the  very  nature  of  the  case  to  obtain  direct 
credible  evidence  of  an  actual  meeting  together  of  the 
conspirators  and  an  express  agreement  among  them  to 
pursue  the  common  object.  The  fact  that  there  exists 
among  them  a  concert  of  minds  must  in  nearly  all  cases 
be  established  by  circumstances,  and  among  such  circum- 
stances there  can  be  none  of  more  logically  convincing 
force  than  the  fact  that  one  person  at  one  time,  another 
person  at  another  time,  and  a  third  person  at  a  third  time 
have  been  working  along  the  same  lines  and  by  the  same 
general  methods  to  effect  the  same  object.  In  admitting 
such  evidence  the  court  should  not,  and  it  was  not  in  this 
case  asked  to,  infringe  against  the  rule  excluding  hearsay 
testimony,  or  the  rule  restricting  the  effect  of  admissions 
to  the  parties  making  them.  In  the  language  of  the  su- 
preme court  of  the  United  States,  acts  or  declarations 
are  in  such  cases  admissible  only  "in  reference  to  the 
common  object  and  forming  a  part  of  the  res  gestw.'- 
{American  Fur  Co.  v.  United  States,  2  Pet.  [U.  S.],  358.) 
What  is  merely  narrative  of  a  past  occurrence,  or  what 
is  merely  expressive  of  a  future  purpose,  would  not  gen- 
erally be  so  admissible;  but  an  act  performed,  a  declara- 
tion made,  a  writing  made  or  delivered,  as  a  part  of  the 
matter  in  dispute,  that  is,  in  itself  tending  to  advance  the 
common  purpose  or  object  of  the  alleged  conspiracy,  is 
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neither  hearsay  nor  merely  the  admission  of  one  of  the 
parties.  It  is  an  overt  act  in  pursuance  of  the  object. 
From  such  overt  acts  of  each  of  the  alleged  conspirators 
the  jury  may,  together  with  other  evidence,  infer  the 
existence  of  the  conspiracy  itself.  We  are  aware  that 
it  is  the  established  rule  that  the  acts  or  declarations  of 
one  of  the  alleged  conspirators  are  not  admissible  as 
against  the  others  unless  the  conspiracy  itself  be  estab- 
lished, in  which  case  the  act  or  declaration  of  one  be- 
comes that  of  all;  and  we  are  aware,  also,  that  it  has 
sometimes  been  stated  that  such  acts  or  declarations  are 
not  admissible  in  evidence  until  the  conspiracy  itself  is 
first  prima  facie  established.  It  has  always  been  said, 
however,  in  connection  with  this,  as  in  other  cases,  that 
the  order  of  proof  must  rest  within  the  discretion  of  the 
trial  court.  If  an  act  or  declaration  is  of  such  a  char- 
acter as  to  tend  to  establish  the  existence  of  the  con- 
spiracy, then  it  should  not  be  excluded  merely  because 
it  is  also  of  such  a  character  as  to  bind  all  the  conspira- 
tors by  its  consequences  in  the  event  of  the  establishment 
of  the  conspiracy.  In  short,  we  conceive  the  rule  to  be 
that  a  conspiracy  may  be  established  by  circumstantial 
evidence,  including  overt  acts  in  pursuance  thereof  by 
individual  conspirators,  the  others  not  being  present  or 
participating  in  such  acts;  but  that  such  individual  acts 
are  not  admissible  when  of  the  character  of  subsequent 
admissions,  and  they  should  not  ordinarily  be  admitted 
when  not  so  directly  tending  to  the  accomplishment  of 
the  common  purpose,  as  also  to  tend  by  that  fact  toward 
I>roving  the  existence  of  the  conspiracy,  unless  the  exist- 
ence of  such  conspiracy  be  first  prima  facie  proved.  It  is, 
of  course,  proper  in  instructing  the  jury,  when  such  a 
method  of  proof  has  been  resorted  to,  to  make  it  clear 
that  the  proof  of  such  acts  or  declarations  has  a  twofold 
purpose:  In  the  first  place,  to  establish  the  existence  of 
the  conspiracy,  and  in  the  second  place,  when  such  con- 
spiracy has  been  established,  to  charge  each  person 
proved  to  be  a  party  to  it  with  all  the  consequences  of 
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such  acts  or  declarations.  For  the  purpose  of  inquiring 
whether  a  conspiracy  has  been  proved,  such  acts  or  decla- 
rations should  be  considered  in  connection  with  all  the 
defendants;  but  unless  by  evidence  connecting  a  particu- 
lar defendant  directly  with  the  conspiracy  he  has  been 
proved  a  party  thereto,  such  acts  or  declarations  are  not 
to  be  considered  for  the  purpose  of  charging  him  with 
their  consequences. 

Reversed  and  remanded. 


g  5g  State  of  Nebraska,  appellee,  v.  German  Sayings 


Bank,  appellant. 
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60  734  1.  Banks  and  Banking:  Insoltengt:  Authority  of  Receiver:  Pab- 

^  ^  TIES.    In  a  proceeding  under  chapter  8,  Compiled  Statutes,  to  wind 

up  an  insolvent  banking  corporation,  the  corporation,  even  after 
consenting  to  the  appointment  of  a  receiver,  remains  an  interested 
party  and  may  be  heard  to  resist  an  application  for  an  order  con- 
ferring authority  upon  the  receiver  not  within  the  original  order 
appointing  him. 

2.  Order  on  Beceiver  to  Sue  Stockholders:  Review.    An  order  was 

made  ex  parte  directing  a  receiver  to  sue  stockholders  for  their 
unpaid  subscriptions.  The  defendant  corporation  moved  to  dis- 
charge the  order.  The  motion  was  overruled  and  the  corporation 
excepted.    Held,  That  it  might  appeal  from  this  order. 

3.  Banking  Corporations:  Insolvency:   Liarility  of  Stockholders: 

Enforcement  of  Claims.  The  constitution  provides:  "In  all  cases 
of  claims  against  corporations  and  Joint  stock  associations,  the 
exact  amount  Justly  due  shall  be  first  ascertained,  and  after  the 
corporate  property  shall  have  been  exhausted,  the  original  sub- 
scribers thereof  shall  be  individually  liable  to  the  extent  of  their 
unpaid  subscriptions."  (Constitution,  art.  11,  sec.  4.)  The  bank- 
ing act  (Compiled  Statutes,  ch.  8,  sec.  35)  provides:  "Whenever 
any  receiver  or  any  incorporated  bank  shall  file  a  report  with  the 
court  or  Judge  thereof,  setting  forth  the  fact  that  in  the  opinion  of 
such  receiver,  the  assets  of  such  bank  are  not  sufficient  to  pay  the 
liabilities  of  such  bank  within  a  reasonable  time,  the  court  or  Judge 
may  order  such  receiver  to  proceed  at  once  to  collect  from  the 
several  stockholders  of  such  bank,  who  are  liable  therefor,  any  or  * 
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all  such  liabilities  as  shall  be  necessary  for  the  payment  of  all  the 
liabilities  of  such  bank."  Held,  (1)  That  this  statute  refers  to  lia- 
bilities of  stockholders  upon  their  stock;  (2)  that  the  constitution 
makes  the  liability  of  subscribers  for  unpaid  subscriptions  for  the 
purpose  of  paying  debts  of  the  corporation  a  secondary  liability, 
to  be  enforced  only  after  the  amount  of  the  debts  has  been  judi- 
cially ascertained  and  other  corporate  property  has  been  ex- 
hausted; (3)  that  a  proceeding  by  the  receiver  of  an  insolvent 
bank  to  collect  unpaid  subscriptions  to  its  capital  stock  is  on  be- 
half of  creditors  of  the  corporation  and  is  a  "case  of  claims" 
against  the  corporation  within  the  meaning  of  the  constitution; 
(4)  that  the  statute  quoted,  in  so  far  as  it  attempts  to  authorize 
actions  to  recover  unpaid  stock  subscriptions  before  the  corporate 
debts  have  been  judicially  ascertained  and  the  corporate  property 
exhausted,  is  in  conflict  with  the  constitution  and  void. 

Appkal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Keysor,  J.    Reversed. 

Joel  W.  Westy  for  appellant. 

Ralph  W.  Breckenridgey  contra. 

Irvine,  0. 

The  attorney  general,  acting  under  authority  of  chapter 
8  of  the  Compiled  Statutes,  entitled  "Banks,"  applied,  in 
the  name  of  the  state,  for  the  appointment  of  a  receiver  of 
the  German  Savings  Bank,  a  corporation  conducting  a 
banking  business  in  Omaha.  A  receiver  was  appointed, 
without  objection  by  the  defendant,  to  take  possession  of 
the  books,  records,  assets,  and  property  of  said  bank,  to- 
gether with  all  debts  and  evidence  of  debts  due  thereto, 
and  empowered  to  collect  all  such  debts,  dues,  and  claims 
and  reduce  all  assets  as  speedily  as  possible  to  nion(\v;  to 
sell  and  dispose  of  all  property  belon«iiijJ:  to  the  bank; 
to  compound  any  and  all  bad  or  doubtful  debts  on  such 
terms  as  should  be  thereafter  ordered;  and,  in  general,  to 
do  all  acts  essential  and  necessary-  to  a  si>eedy  closing  up 
and  winding  up  the  affairs  of  said  bank.  On  the  25th 
of  November,  1896,  the  receiver  made  a  report  to  the  court 
of  the  assets,  together  with  his  estimate  of  their  value, 
and  he  further  reported  that  in  his  opinion  such  assets 
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were  not  sufficient  to  pay  the  liabilities  of  tlie  bank  within 
a  reasonable  time,  whereupon  the  court  entered  an  order, 
apparently  ex  parte^  reciting  that  only  flOO,000  of  the 
1500,000  subscribed  capital  stock  had  been  paid  in,  and 
directing  that  an  assessment  be  levied  on  the  subscribers 
of  eighty  per  cent  of  their  respective  subscriptions,  and 
that  the  receiver  institute  actions  against  all  stockholders 
in  default  of  payment  of  said  assessment  to  collect  the 
amounts  so  assessed.  On  the  6th  of  January,  1897,  the 
bank  flled  a  motion  to  vacate  the  order  because  it  was 
made  without  notice  to  the  defendant,  because  it  was 
made  contrary  to  the  provisions  of  section  4,  article  11,  of 
the  constitution,  entitled  "Miscellaneous  Corporations," 
and  because  it  was  prematurely  and  improvidently  made. 
This  motion  was  overruled  and  the  bank  appeals. 

Two  questions  suggested  in  the  briefs,  but  not  much  in- 
sisted upon  in  oral  argument,  relate  to  the  right  of  the 
corporation  to  resist  the  order  complained  of  and  to  the 
api)ealability  of  such  order.  The  theory  of  the  appellee 
seems  to  be  that  from  the  time  the  receiver  is  appointed 
the  corporation  as  such  is  without  standing  in  court  to  ob- 
ject to  or  resist  such  applications  as  the  one  in  this  case 
made.  But  we  think  this  contention  without  merit.  The 
action  is  against  the  corporation.  It  has  for  its  object  as 
a  provisional  and  immediate  remedy  the  appointment  of 
a  receiver  to  take  charge  of  the  assets  of  the  corporation, 
to  liquidate  such  assets  and  to  apply  them,  all  under  the 
direction  of  the  court,  to  the  satisfaction  of  the  corporate 
debts.  If  the  assets  prove  more  than  sufficient  to  dis- 
charge the  debts,  the  surplus,  both  by  direction  of  the 
statute  and  by  general  principles  of  equity,  is  to  be  re- 
turned to  the  persons  entitled  thereto,  to-wit,  the  officers 
of  the  corporation.  The  proceeding  is  not  one  merely 
ex  parte  whereby  the  court,  as  a  sort  of  administrator, 
winds  up  the  estate,  but  it  is  in  its  nature  an  adversary 
proceeding.  The  fact  that  the  corporation  consented  or  ac- 
quiesced in  the  appointment  of  the  receiver  and  in  the  gen- 
eral directions  given  him  by  the  first  order,  might  properly 
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€fttop  the  bank  from  afterwards  asserting  that  such  order 
was  improvidently  made.  But  the  corporation  remains 
the  defendant  in  the  case.  It  has  rights  which  it  is  enti- 
tled to  protect.  The  corporation  as  such  is  interested  in 
an  economical  and  prudent  management  of  its  affairs, 
and,  as  the  defendant  in  the  case,  and  the  only  defendant, 
it  has  the  right  to  be  heard  in  subsequent  proceedings* 
Its  consent  to  the  first  order  does  not  imply  an  entire 
abandonment  of  its  corporate  functions  or  estop  it  from 
resisting  applications  for  further  orders,  at  least  when 
fluch  further  orders  are  not  clearly  for  the  purpose  merely, 
of  carrying  out  the  order  to  which  it  did  consent.  While 
its  property  has  been  taken  from  its  possession  by  the 
order  appointing  the  receiver,  the  corporation  is  not  by 
such  order  dissolved,  and  there  remains  in  the  corpora- 
tion at  least  a  contingent  residuary  interest  in  such  prop- 
erty which  makes  it  not  only  nominally  but  actually  an 
interested  party  in  the  further  proceedings,  entitled  to 
protect  itself  against  improvident  or  unauthorized  deal- 
ings with  such  property.  The  statute,  by  express  terms, 
makes  such  orders  appealable,  section  275  of  the  Code  of 
Oivil  Procedure  providing  that  "All  orders  appointing  re- 
ceivers, giving  them  further  directions  and  disposing  of 
the  property,  may  be  appealed  to  the  supreme  court  in  the 
same  manner  as  final  orders  and  decrees."  Nor  can  any 
objection  to  the  appeal  be  urged  on  the  ground  that  no  ex- 
ception was  taken  to  the  original  order.  That  order  hav- 
ing been  made  ex  parte  and  a  motion  to  vacate  it  having 
been  made  and  an  exception  taken  to  the  order  overruling 
such  motion,  the  right  to  appeal  was  preserved.  {Clarke 
v.  Nebraska  Nat  Bank,  49  Neb.,  800.) 

We  are  thus  brought  to  a  consideration  of  the  propriety 
of  the  order  itself.  The  statute  (Compiled  Statutes,  ch. 
Sj  sec.  35)  provides:  "Whenever  any  receiver  of  any  incor- 
porated bank  shall  file  a  report  with  the  court  or  judge 
thereof,  setting  forth  the  fact  that  in  the  opinion  of  such 
receiver,  the  assets  of  such  bank  are  not  sufficient  to  pay 
the  liabilities  of  such  bank  within  a  reasonable  time,  the 
51 
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court  or  judge  may  order  such  receiver  to  proceed  at  once 
to  collect  from  the  several  stockholders  of  such  bank,  who 
are  liable  therefor,  any  or  all  such  liabilities  as  shall  be 
necessary  for  the  payment  of  all  the  liabilities  of  such 
bank."  This  provision  manifestly  applies  to  the  liabili- 
ties of  stockholders  as  such,  because  the  mere  fact  that  a 
person  otherwise  indebted  to  a  bank  was, a  stockholder 
would  not  prevent  the  receiver  under  general  authority 
conferred  upon  him  in  pursuance  of  the  statute  from  en- 
forcing such  liability.  The  order  was,  therefore,  strictly 
in  conformity  with  the  statute  and  made  on  the  showing 
required  by  the  statute  to  justify  such  order,  and  the  pre- 
cise question,  therefore,  presented  is  whether  the  statute, 
so  far  as  we  have  quoted  it,  is  a  constitutional  enactment. 
Article  11  of  the  constitution  of  1875  deals  with  corjM)- 
rations.  It  is  subdivided  into  three  parts,  one  relating 
to  railroad  corporations,  one  to  municipal  corporations, 
the  third  to  miscellaneous  corporations.  Section  4  of  the 
last  subdivision  is  as  follows:  ^^In  all  cases  of  claims 
against  corporations  and  joint  stock  associations,  the  ex- 
act amount  justly  due  shall  be  first  ascertained,  and  after 
the  corporate  property  shall  have  been  exhausted  the 
original  subscribers  thereof  shall  be  individually  liable 
to  the  extent  of  their  unpaid  subscriptions,  and  the  lia- 
bility for  the  unpaid  subscription  shall  follow  the  stock." 
Another  provision  not  essentially  connected  with  this,  but 
which  is  so  similar  in  character  that  one  should  never  be 
considered  without  reference  to  the  other,  is  section  7  of 
the  same  subdivision,  which  reads  as  follows:  "Every 
stockholder  in  a  banking  corporation  or  institution  shall 
be  individually  responsible  and  liable  to  its  creditors  over 
and  above  the  amount  of  stock  by  him  held  to  an  amount 
equal  to  his  respective  stock  or  shares  so  held,  for  all  its 
liabilities  accruing  while  he  remains  such  stockholder; 
and  all  banking  corporations  shall  publish  quarterly 
statements  under  oath  of  their  assets  and  liabilities."  It 
will  be  observed  at  once  that  the  general  effect  of  these 
two  provisions  is  to  establish  a  liability,  free  from  inter- 
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ference  by  the  legislature,  on  stockholders  of  all  corpora- 
tions, subject  to  certain  conditions,  for  their  unpaid  sub- 
scriptions; and  in  the  case  of  banking  corporations,  an 
additional  liability  for  a  further  amount  equal  to  the 
amount  of  stock  held  by  any  person  for  the  purpose  of 
paying  debts  incurred  while  such  person  is  a  stockholder. 
The  conditions  attached  to  the  enforcement  of  the  first 
liability  are  that  its  enforcement  must  be  in  cases  of 
claims  against  corporations;  that  the  amount  of  such 
claims  shall  be  first  ascertained,  and  that  the  corporate 
property  shall  have  been  exhausted. 

Does  the  banking  act,  in  so  far  as  it  attempts  to  confer 
authority  upon  the  court  to  authorize  the  receiver  of  a 
bank,  merely  upon  a  report  that  in  his  opinion  the  assets 
of  the  bank  are  insufficient  to  pay  its  liabilities  within  a 
reasonable  time,  to  collect  this  unpaid  subscription,  con- 
flict with  section  4  as  we  have  quoted  it?  We  have  been 
assisted  in  the  examination  of  this  question  by  very  able 
arguments  and  briefs  advanced  by  counsel  on  either  side. 
Counsel  agree  that  our  constitutional  provisions  on  the 
subject  are  unique,  and  an  examination  of  the  briefs  con- 
vinces us  that  the  cases  in  other  states  have  not  been  di- 
rected to  a  consideration  of  similar  language,  either  in 
constitutions  or  in  statutes.  A  large  portion  of  the  argu- 
ment in  support  of  the  statute  has  been  addressed  to 
three  points:  In  the  first  place,  a  consideration  of  the 
policy  of  the  statute,  which  is  manifestly  to  afford  a 
speedy  and  somewhat  summary  remedy  for  creditors  of 
insolvent  banks,  and  to  enable  the  receiver,  for  their 
benefit,  to  promptly  enforce  all  liabilities  of  stockholders. 
Secondly,  the  justness  of  this  policy,  the  danger  attend- 
ing upon  any  process  requiring  securities  to  be  immedi- 
ately sold,  often  on  a  falling  market  and  at  a  sacrifice, 
or,  if  that  danger  be  avoided,  the  still  greater  danger  of 
delaying  resort  to  proceedings  against  stoc^kholders  until 
such  a  time  that  by  their  death  or  insolvency  the  reme- 
dies become  ineffectual.  Thirdly,  an  appeal  to  the  gen- 
eral principle  that  the  corporation,  while  it  was  a  going 
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concern,  had  the  ri^ht  to  make  calls  for  unpaid  subscrip- 
tions regardless  of  the  sufficiency  of  its  assets  to  pay 
existing  liabilities,  and  that  this  right  passed  to  the 
receiver,  so  that  the  receiver,  in  collecting  unpaid  sub- 
scriptions, is  acting  merely  as  he  does  in  collecting  other 
assets.  We  freely  grant  the  correctness  of  the  last  state- 
ment as  the  statement  of  a  general  principle  of  law,  and 
we  further  concede  the  correctness  of  the  contention  of 
the  appellee  as  to  the  policy  of  the  statute.  We  may  fur- 
ther, for  the  purposes  of  this  case,  acquiesce  in  the  posi- 
tion of  counsel  that  for  the  effective  winding  up  of  in- 
solvent banks  and  the  protection  of  depositors  a  remedy 
against  stockholders  should  be  permitted  in  some  cases, 
before,  by  a  slow  process  of  liquidation,  other  assets  shall 
have  been  exhausted.  But  all  these  are  matters  not  par- 
ticularly pertinent  to  the  question  under  consideration. 
We  are  not  free  to  declare  the  law  as  we  believe  it  ought 
to  be.  In  a  doubtful  case  of  construction  it  may  be 
proper  to  throw  the  balance  in  favor  of  that  side  where 
we  conceive  the  natural  justice  and  policy  to  lie;  but 
this  only  for  the  reason  that  in  such  doubtful  cases  it  is 
rather  to  be  presumed  that  the  intention  of  the  law- 
makers was  on  the  side  of  manifest  justice  and  policy. 
Where,  after  resort  to  established  canons  of  construction, 
no  doubt  is  left,  we  must  construe  the  law  as  written,  and 
not  in  accordance  merely  with  our  own  notions  of  ab- 
stract or  substantial  justice.  Furthermore,  in  interpret- 
ing the  written  law  the  prevailing  doctrine  of  other 
jurisdictions  is  of  assistance  only  for  the  purpose  of 
ascertaining  upon  what  information  the  law-makers  acted 
in  adopting  their  language,  and  such  general  doctrine 
cannot  be  permitted  to  prevail  as  against  a  written  consti- 
tution or  statute  plainly  implying  an  intention  to  change 
the  rule.  In  order  to  a  proper  comprehension  of  the 
constitutional  provisions,  some  regard  must  be  paid  to 
the  state  of  the  law  at  the  time  the  constitution  was 
adopted.  At  tliat  time  a  much-mooted  question  was 
whether,  in  case  of  insolvency,  the  liability  for  unpaid 
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Bubscriptions  to  stock  rested  solely  on  the  original  sub- 
scriber, or  whether  it  passed  to  his  transferee,  and,  in  the 
latter  case,  whether  the  transferee's  liability  was  sole  or 
whether  the  original  subscriber  also  remained  liable.  We 
conceive  that  one  object  of  the  adoption  of  section  4  al- 
ready quoted  was  to  remove  this  doubt,  although  the 
decisions  had  not  then  advanced  so  far,  perhaps,  as  to 
enable  a  statement  of  the  purpose  to  be  made  so  clear 
as  to  entirely  effectuate  that  object.  There  had  also  ap- 
peared at  that  time  the  so-called  American  or  trust-fund 
theory  with  reference  to  corporate  assets,  especially  capi- 
tal stock.  The  controversy  04  this  point  had  not  then 
reached  its  present  state  of  clear  definition,  but  it  had 
advanced  so  far  that  the  framers  of  the  constitution  evi- 
dently intended,  so  far  as  their  prescience  extended,  to 
remove  doubt  on  that  subject.  Therefore,  they  provided 
that  a  liability  to  creditors  should  exist,  but  only  after 
other  assets  should  be  exhausted  and  the  amount  of  the 
claims  ascertained.  A  motive  undoubtedly  prompting 
this  solution  of  the  problem  was  the  fact  that  this  was  a 
new  state,  sparsely  settled,  its  resources  almost  entirely 
undeveloped,  and  with  very  little  home  capital,  and  still 
less  concentrated  wealth  in  individuals,  available  for  the 
purpose  of  developing  such  resources.  It  was,  therefore, 
the  policy  adopted  to  encourage  the  investment  and,  to  a 
certain  extent,  the  concentration  of  capital  for  the  pur- 
pose of  developing  the  resources  of  the  state;  and,  in  view 
of  the  legal  controversy  then  existing  elsewhere,  it  can 
hardly  be  doubted  that  it  was  deemed  in  consonance  witli 
good  policy  to  relieve  persons  engaging  here  in  product- 
ive enterprises,  so  far  as  practicable,  from  unnecessary 
burdens  and  liabilities,  and  one  method  of  doing  so  was 
by  requiring  the  exhaustion  of  the  assets  of  a  corporation 
before  calling  upon  subscribers  for  unpaid  subscriptions 
to  the  capital  stock.  Whether  this  is  now  good  policy, 
whether  this  provision  should  still  be  retained,  are  ques- 
tions foreign  to  the  issue.  The  constitution  must  be  in- 
terpreted according  to  the  facts  which  its  framers  and 
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the  people  in  adopting  it  had  then  in  mind.  Even  with- 
out resort  to  these  extraneous  circumstances,  the  lan- 
guage of  section  4,  in  its  general  scope,  cannot  be  open 
to  much  doubt.  With  them  in  view,  its  meaning  is  ab- 
solutely clear.  The  general  purpose  is  to  require,  prior 
to  the  enforcement  of  liability  for  the  unpaid  subscrip- 
tions, the  ascertainment  of  the  debts  of  the  corporation, 
and  also  the  exhaustion  of  the  corporate  property  other 
than  such  unpaid  subscriptions;  that  is,  the  constitution 
contemplates,  as  a  general  thing,  a  resort  to  such  other 
property  of  a  corporation  in  the  first  instance  to  pay  its 
debts,  and  a  resort  to  unpaid  subscriptions  only  for  the 
purpose  of  supplying  the  deficiency  after  a  judicial  ascer- 
tainment of  the  amount  of  such  deficiency,  and  only  to 
that  extent.  The  necessity  of  a  prior  judicial  ascertain- 
ment of  the  corporate  debts  has  been  frequently  asserted 
by  this  court.  {Commercial  Nat  Bank  of  Omaha  v.  Gibson^ 
37  Xeb.,  750;  Globe  Publishing  Co.  v.  State  Bank  of  NebroAkaj 
41  Neb.,  175;  Farmers  Loan  d  Trust  Co.  v.  Funk,  49  Neb., 
353.)  The  other  requirement,  that  the  corporate  prop- 
erty must  first  be  exhausted,  is  no  less  mandatory  and  is 
implied  and,  indeed,  expressed  in  the  cases  referred  to. 
It  is  true  that  the  language  of  these  cases  implies  that 
the  ascertainment  of  the  debts  must  be  by  way  of  judg- 
ment against  the  corporation,  and  that  the  exhaustion  of 
the  assets  must  be  evidenced  by  a  return  of  nulla  bona  on 
execution  upon  such  judgment  Whence  it  is  argued 
that  when  proceedings  in  insolvency  are  instituted  and 
the  assets  of  the  corporation  impounded  by  means  of  a 
receivership,  that  method  becomes  impracticable  or  use- 
less, and  that,  therefore,  a  resort  thereto  not  being  avail- 
able, the  constitutional  requirement  does  not  apply  to 
such  a  case  as  this.  But  the  court  was  in  those  cases 
considering  the  distinction  between  proceeding  as  gen- 
eral creditors  against  stockholders  and  proceeding  as 
judgment  creditors  against  stockholders  of  a  corporation 
whose  property  could  not  be  reached  by  execution.  When 
a  receiver  has  been  appointed  for  the  express  purpose  of 
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winding  up  an  insolvent  corporation,  of  ascertaining  its 
<lebts,  of  Ii<imdating  its  assets  and  applying  the  same  to 
the  satisfaction  of  those  debts,  a  different  question  is 
presented.     The  allowance  through  regular  procedure  of 
a  claim  by  the  receiver  may  in  such  case  take  the  place 
of  a  judgment.     His  report  disclosing  an  exhaustion  of 
the  assets  may  take  the  place  of  the  return  of  execution 
nulla  bona.    These  questions  are  not  now  presented  to  us. 
We  merely  suggest  them  for  the  purpose  of  showing  that 
the  language  used  in  the  cases  cited  in  regard  to  the 
necessity  of  a  judgment  and  execution,  while  perfectly 
proper  in  the  connection  then  used,  is  not  necessarily  con- 
trolling in  a  proceeding  of  this  character.     We  are  en- 
tirely clear  that  the  general  purpose  of  the  constitutional 
provision  was  as  already  indicated,  and  that  it  was  the 
deliberate  intention  of  the  framers  of  the  constitution 
to  render  the  liability  for  unpaid  stock  subscriptions,  in 
one  sense  at  least,  secondary,  to  be  enforced  only  after 
a  consummation  of  the  conditions  precedent  mentioned, 
and  it  is  no  answer  to  this  conclusion  to  assert  that  the 
corporation  itself,  while  it  was  a  going  concern,  might 
by  call,  if  necessary,  followed  by  suit,  have  enforced  that 
liability  as  primary.     The  conditions  are  different.     The 
corporation  in  making  calls  acts  for  the  stockholders. 
Directors  or  other  officers  authorized  to  make  the  call  are 
rc»presentatives  of  the  stockholders,  by  them  selected  for 
that  and  other  purposes,  and  the  object  in  making  the 
call  is  to  provide  the  corporation  with  means  of  proceed- 
ing with  the  business  for  which  it  was  created.     When, 
however,  the  corporation  suspends  its  functions  as  a  go- 
ing concern,  the  only  purpose  of  resorting  to  the  capital 
is  to  discharge  debts.     It  was  perfectly  competent  for 
the  constitution  to  provide  that  upon  this  contingency  a 
liability  which  might  theretofore  have  been  enforced  un- 
conditionally by  the  representatives  of  the  corporation 
should  thereafter  be  enforced  only  as  a  secondary  lia- 
bility and  so  far  as  necessary  to  accomplish  its  purpose. 
This  the  constitution  did,  and  in  such  clear  terms  as  to 
be  almost  unmistakable. 
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It  remains,  tlierefore,  to  be  considered  only  whether 
the  present  ease  is  one  of  "claims  against  corporations" 
within  the  meaning  of  the  constitutional  provision.  On 
the  one  hand,  it  is  argued  that  the  constitution  refers  only 
to  direct  actions  by  cnnlitors  against  the  stockholdeiv. 
On  the  other,  that  the  present  proceeding  is  one  on  be- 
half of  all  creditors  and,  therefore,  within  the  terms  of 
the  constitution.  We  think  tlie  latter  view  is  correct. 
The  receivership  in  this  case  was  based  solely  upon  alle- 
gations that  the  capital  of  the  bank  had  become  impaired, 
that  the  bank  was  insolvent,  that  it  was  conducting  its 
business  in  an  unsafe  manner,  and  was  jeopardizing  the 
interest  of  its  depositors.  There  were  no  allegations  jus- 
tifying the  interference  of  a  court  of  equity,  except  for  the 
sole  purpose  of  protecting  the  creditors  of  the  bank.  By 
the  appointment  of  the  receiver,  the  bank's  assets  passed 
into  his  possession  for  the  purpose  of  paying  creditors. 
By  the  statute,  after  that  single  object  is  accomplished, 
the  remainder  of  the  assets  must  be  returned  to  the  proper 
oflBicers  and  the  functions  of  the  receiver  and  of  the  court 
cease.  The  ordinary  remedies  of  the  creditors  were  sus- 
pended by  this  action.  The  receiver,  as  an  officer  of  the 
court,  became  entitled  to  pursue  all  remedies  and  collect 
the  assets  which  were  before  that  within  reach  of  the 
creditors.  In  Farmers  Ijoan  d  Trust  Co.  v.  Funk\  supra j  we 
held  that  the  receiver  might  pursue  the  stockholders  on 
their  liability  for  the  benefit  of  creditors.  We  do  not 
doubt  the  correctness  of  that  decision,  and  it  is  here  re- 
affirmed. Indeed,  the  liability  of  the  stockholders  in  <-a8e 
of  insolvency  existing  only  for  the  purpose  of  paying  the 
corporate  debts,  it  is  solely  for  the  benefit  of  creditors 
and  to  satisfy  their  claims  that  proceedings  to  enforce 
that  liability  could  be  brought.  If  the  actions  ordered  by 
the  district  court  are  not  cases  of  claims  against  the  cor- 
poration, they  do  not  lie  at  all,  because  it  is  only  to  pay 
claims  against  the  corporation  that  the  liability  exists. 

It  is  suggested  that  the  statute  relates  only  to  the 
remedy  and  for  that  reason  it  is  not  in  conflict  with  the 


Vol.  50]  JANUARY  TERM,  1897.  746 


Roberts  v.  Samson. 


constitution  which  relates  to  the  liability  and  not  the 
remedy.  But  this  argument  is  founded  on  a  misconstruc- 
tion of  the  constitution.  The  constitution,  in  fixing  the 
liability  at  the  amount  of  the  unpaid  subscriptions,  is 
only  declaratory  of  the  common  law  and  of  the  contract 
of  the  subscribers.  The  new  feature  was  affixing  terms 
and  conditions  upon  which,  and  upon  which  only,  the 
liability  could  be  enforced,  and  it  was  beyond  the  power 
of  the  legislature  to  provide  a  remedy  whereby  such  lia- 
bility could  be  enforced  in  violation  of  the  terms  im- 
pressed by  the  constitution. 

We  conclude  that  the  portion  of  the  banking  act  under 
which  the  order  complained  of  was  made  is  in  conflict 
with  section  4  of  article  11  of  the  constitution  relating  to 
miscellaneous  corporations,  and  is  void.  The  report  of 
the  receiver  showing  affirmatively  that  the  corporate 
property  had  not  been  exhausted,  but  only  that  it  was 
in  his  opinion  probably  insufficient  within  a  reasonable 
time  to  pay  the  liabilities  of  the  bank,  the  court  had  no 
authority  at  that  time  to  direct  actions  to  be  brought  for 
the  unpaid  subscriptions. 

Reversed  and  order  discharged. 


66    74B| 
.SS    060| 

Gharles  S.  Roberts,  appellant,  v.  Frank  E,  Samson  ^~^| 

ET  AL.,  appellees. 

Filed  March  3, 1897.    No.  7118. 

1.  PUadlng:  Demurrer.  An  objection  In  the  nature  of  a  general  de- 
murrer win  not  lie  to  a  pleading  sufficient  in  substance  but  want- 
ing in  form  or  completeness. 

X^  :  ,    It  is  not  a  sufficient  objection  to  a  pleading  when 

assailed  by  a  general  demurrer  that  it  lacks  deflniteness  of  ex- 
pression, or  that  the  facts  are  therein  stated  in  an  argumentative 
form;  but  it  will  be  held  to  charge  what  can  by  reasonable  and 
fair  intendment  be  implied  from  the  statements  thereof. 
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Z.  Xortgages:  Payment:  PLXADmo.  Answer  examined,  and  heid  to 
charge  a  satisfaction  of  the  mortgage  debt,  which,  not  being  init  Im 
issue  by  the  reply,  must  be  taken  as  true. 

Appeal  from  the  district  court  of  Cuming  conntj. 
Heard  below  before  Norms,  J.    Affirmed. 

Tiffany  d  Tinaonhalerj  Ferry  d  SmaU,  and  Dawes^  Oof:- 
froth  d  Cunningham,  for  appellant. 

T.  M.  Franse,  contra. 

Post,  C.  J. 

This  was  an  action  by  Charles  S.  Roberts  in  the  district 
court  of  Cuming  county  by  which  he  sought  to  foreclose 
a  certain  real  estate  mortgage  executed  by  Frank  E. 
Samson  and  wife  to  the  Lombard  Investm^it  Company 
for  the  principal  sum  of  f  1,700  and  interest  from  date, 
to-wit,  February  28, 1890,  at  the  rate  of  six  and  one-fourth 
per  cent  per  annum,  as  evidenced  by  the  bond  and  coupon 
notes  of  the  said  Frank  E.  Samson,  and  to  which  action 
the  Valley  Loan  &  Trust  Company  and  Waldo  R  Whit- 
comb  were  also  joined  as  parties  defendant.  To  the  peti- 
tion, which  is  in  the  usual  form,  Whitcomb  answered,  ad- 
mitting the  execution  of  the  aforesaid  bond  and  coupon 
by  Samson,  and  alleging  that  J.  T.  Meyers,  before  whom, 
as  county  clerk  of  Cuming  county,  the  said  mortgage  pur- 
ports to  have  been  acknowledged,  was  not  in  fact  at  the 
date  of  the  certificate  thereto,  to-wit,  March  1,  1890,  the 
clerk  of  said  county,  and  that  said  pretended  acknowledg- 
ment is  without  authority  and  void,  and  that  the  said 
mortgage  was  accordingly  not  entitled  to  record  in  Cum- 
ing county.  Another  allegation  of  the  answer  to  which 
especial  prominence  is  given  in  the  briefs  of  counsel  is 
the  following:  *T?he  defendant,  for  answer  to  paragraph 
eight  of  the  petition,  says:  He  admits  that  no  proceedings 
at  law  have  been  had  Ifor  the  recovery  of  said  debt,  and 
denies  that  said  debt  has  not  been  paid  and  denies  each 
allegation  of  said  paragraph  except  as  specially  admitted, 
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and  avers  the  fact  to  be  that  heretofore,  to-wit,  on  the  20th 
day  of  August,  1891,  said  negotiable  real  estate  mortgage 
bond  described  in  paragraph  one  of  plaintiff's  petition 
was  fully  paid  and  cancelled  by  the  execution  and  de- 
livery by  the  defendants  Frank  E.  Samson  and  Harriet 
E.  Samson  to  the  Valley  Loan  &  Trust  CJompany  of  a 
quitclaim  deed  of  the  premises  described  in  plaintiff's  pe- 
tition on  condition  and  in  consideration  that  said  mort- 
gage bond  be  cancelled  and  that  the  mortgage  hereinafter 
declared  upon  be  assumed  and  paid  by  the  grantee  named 
in  said  deed,  which  deed  was  duly  recorded  in  the  clerk's 
office  of  Cuming  county,  Nebraska,  in  book  X  of  deeds  on 
page  46,  and  was  duly  indexed  and  said  grantee  named 
in  said  deed  went  into  immediate  possession  of  said  prem- 
ises and  have  been,  and  are  now,  in  the  possession  of  said 
premises  under  said  deed,  and  rent  said  premises  and 
receive  the  rents  and  profits  thereof  and  have  neglected 
and  refuse  to  pay  the  defendants'  note  and  mortgage  de- 
scribed in  the  following  cross-petition:"  Accompanying 
the  foregoing  answer  is  a  cross-bill,  in  which  is  alleged 
the  execution  by  the  Samsons  to  Jacob  Brememan,  under 
date  of  March  1,  1890,  of  a  mortgage  upon  the  premises 
in  controversy  to  secure  the  four  notes  of  the  mortgagors 
named  in  the  sum  of  f421.67  each,  and  the  purchase  in 
good  faith  by  the  answering  defendant  of  said  notes  and 
mortgage  without  actual  notice  of  the  rights  of  the  Lom- 
bard Investment  Company,  or  its  assigns,  under  and  by 
virtue  of  the  mortgage  herein  first  described,  with  a 
prayer  for  foreclosure  and  for  a  decree  adjudging  said 
mortgage  to  have  priority  over  the  lien  of  the  plaintiff's 
mortgage.  There  was  also  interposed  a  reply,  in  which 
it  is  first  alleged  that  the  officer  who  certified  to  the  ac- 
Knowledgment  of  the  plaintiff's  mortgage  was,  at  the 
date  in  question,  clerk  of  Thurston  county,  and  that  such 
certificate  was  in  all  respects  in  due  and  legal  form  to 
entitle  the  said  mortgage  to  record  in  Cuming  county; 
second,  that  Whitcomb,  the  answering  defendant,  should 
not  be  heard  to  allege  any  irregularity  in  the  acknowledge 
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ment  of  the  plaintiff's  mortgage  for  the  reason  that  the 
mortgage  to  Brememan  is,  by  its  terms,  made  subject  and 
subordinate  to  the  lien  in  favor  of  the  plaintiff's  assignor, 
the  Lombard  Investment  Company,  and  for  the  further 
reason  that  the  rights  of  the  said  defendant  were  acquired 
subsequent  to  the  commencement  of  this  action  and  after 
the  filing  of  a  lis  pendens  notice  of  the  plaintiff's  claim  in 
the  premises.  There  is,  however,  in  the  reply,  no  allusion 
to  the  paragraph  of  the  answer  above  set  out,  either  by 
way  of  denial  or  avoidance.  Upon  the  issues  thus  joined 
a  hearing  was  had  before  the  district  court,  resulting  in 
a  decree  substantially  as  proved  by  the  defendant  Bige- 
low,  adjudging  his  mortgage  to  be  a  first  lien  upon  the 
premises  in  controversy,  and  from  which  an  appeal  has 
by  the  former  been  prosecuted  to  this  court. 

The  first  inquiry  suggested  by  the  argument  is  the  suffi- 
ciency of  the  foregoing  allegation  as  a  plea  of  payment  or 
accord  and  satisfaction.  The  answer  is,  it  must  be  con- 
fessed, lacking  in  that  degree  of  precision  essential  to  a 
model  pleading  even  under  our  liberal  code  system.  But 
is  it  so  deficient  in  substance  as  to  be  vulnerable  when 
tested  by  means  of  a  general  demurrer?  We  think  not. 
It  is  not  enough,  when  a  pleading  is  thus  assailed,  that 
the  facts  are  imperfectly  stated,  that  it  lacks  definite- 
ness  of  expression  or  that  the  facts  are  argumentatively 
averred,  but  it  will  be  held  to  charge  what  can  be  implie<I 
upon  the  statements  therein  by  reasonable  and  fair  in- 
tendment. (Marie  v.  Garrison^  83  N.  Y.,  14;  Rothbum  r. 
BurWigton  ct  M.  R.  R.  Co.,  16  Neb.,  441;  Tessier  v.  Reed,  17 
Neb.,  105;  Forlm  v.  Petty,  37  Neb.,  899.)  "Contrary  to 
the  common  law  rule,"  as  said  by  Dixon,  C.  J.,  in  Morse  i\ 
Oilmmi,  16  Wis.,  504*,  "Every  reasonable  intendment  and 
presumption  is  to  be  made  in  favor  of  the  pleading,  and 
it  will  not  be  set  aside  on  demurrer  unless  it  be  so  fatally 
defective  that,  taking  all  the  facts  to  be  admitted,  the 
court  can  say  they  furnished  no  cause  of  action  what- 
ever." While  it  is  not  in  terms  alleged  that  the  contract 
relied  upon  was  made  with  the  holder  of  the  first  mort- 
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gage,  or  through  the  Valley  Loan  &  Trust  CJompany  as 
the  authorized  agent  of  such  holder,  it  is  expressly 
charged  that  the  mortgage  bond  was  fully  paid  and  can- 
celed in  consideration  of  the  conveyance  by  the  Samsons 
of  the  mortgaged  premises  to  said  loan  and  trust  com- 
pany. The  reasonable  and  necessary  inference  from  that 
statement  of  the  answer  is  that  the  consideration  for  the 
conveyance  by  the  mortgagors  was  the  promise  of  the 
holder  of  the  bond  and  coupons  instead  of  a  stranger 
thereto.  The  paragraph  quoted  from  the  answer  accord- 
ingly states  a  defense  to  the  cause  of  action  alleged,  and 
which,  not  being  put  in  issue  by  the  reply,  must  be  taken 
as  true.    It  follows  that  the  decree  of  the  district  court  is 

right  and  must  be 

Affirmed. 


Edward  A.  Smith,  appellee,  v.  Josiah  T.  Long  et  al., 
Impleaded  with  George  W.  E.  Dorset,  appel- 
lant. 

Piled  March  3, 1897.    No.  7129. 

JCortgages:  As8Ionme:4t:  Fbaudulent  Release:  Mortgagee's  Lia- 
bility. The  fraudulent  release  of  a  mortgage  by  the  mortgagee 
after  the  indorsement  without  recourse  of  the  bond  and  coupons, 
thereby  secured,  in  favor  of  a  third  party  having  notice  of  the 
rights  of  the  holder,  does  not  of  itself  render  the  former  liable  in 
an  action  ew  contractu  for  the  amount  of  such  debt. 

Appeal  from  the  district  court  of  Cuming  county. 
Heard  below  before  Xoiiuis,  J.    Reversed. 

E.  F.  Gray  and  D.  B.  Carey,  for  appellant 

H.  C.  Brome  and  Charles  Offutt,  contra. 

Post,  C.  J. 

This  was  an  action  by  the  appellee.  Smith,  in  the  dis- 
trict court  for  Cuming  county,  to  foreclose  a  certain  real 
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estate  mortgage  executed  by  C.  H.  Toncray  and  wife  to 
George  W.  E.  Dorsey,  to  which  the  Toncrays,  Dorsey,  the 
mortgagee,  Josiah  T.  Long,  Peter  Nelson,  Adrian  Steven- 
son, Otto  Baumann,  as  guardian  for  Adrian  Stevenson, 
an  infant,  and  E.  C.  Peters  were  made  defendants.     The 
petition  recites  the  execution  of  the  mortgage  by  Ton- 
cray and  wife,  covering  382  acres  of  land  in  Cuming 
county,  to  secure  the  bond  of  the  former  in  the  sum  of 
|3,500,  bearing  date  of  April  1,  1887,  and  maturing  April 
1,  1892,  with  interest  at  seven  per  cent,  payable  semi- 
annually, according  to  the  tenor  of  ten  coupon  notes  at- 
tached thereto  for  $122.50  each;  also  the  filing  for  record 
of  said  mortgage  in  Cuming  county  on  the  30th  day  of 
April,  1887,  and  concluding  as  follows:  "That  on  the  2d 
day  of  May,  1887,  said  defendant  George  W,  E.  Dorsey 
indorsed  said  bond  as  follows:  'Pay  to  the  order  of     *     * 
without  recourse,  George  W.  E.  Dorsey,'  and  at  the  same 
time,  by  like  words,  indorsed  each  of  said  coupons,  and 
thereupon  sold  aud  delivered  the  same,  and  all  thereof, 
to  this  plaintiff,  together  with  the  said  original  mortgage. 
*     *     *     That  lately  heretofore,  to-wit,  on  the  11th  day 
of  October,  1890,  and  again  on  the  22d  day  of  November, 
1890,  the  said  defendants  George  W.  E.  Dorsey  and  C.  H. 
Toncray,   unlawfully   and    fraudulently    conspiring   to- 
gether to  cheat  and  defraud  this  plaintiff  and  their  co- 
defendants,  Josiah  T.  Long,  Peter  Nelson,  Otto  Baumann, 
guardian  of  Adrian  Stevenson,  Adrian  Stevenson,  and 
R,  C.  Peters,  did  undertake  to  release  the  said  mortgage 
and  lien  so  as  aforesaid  acquired  and  held  by  this  plaint- 
iff, in  manner  and  form  as  follows,  to-wit,  that  is  to  say: 
That  on  October  11, 1890,  the  said  George  W.  E.  Dorsey, 
unlawfully,  falsely,  and  fraudulently  pretending  that  he, 
the  said  Dorsey,  was  still  the  owner  of  said  mortgage, 
for  the  alleged  consideration  of  |1,000  did  undertake  to 
execute  to  his  co-defendant,  C.  H.  Toncray,  and  his  wife, 
Emma  R.  Toncray,  a  release  of  the  said  mortgage  held 
by  this  plaintiff,  on  the    *     *     *    and  in  like  manner 
did,  on  November  22,  1890,  illegally,  falsely,  and  fraudn- 
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lently  pretending  that  he  was  the  owner  of  said  mort- 
gage, for  the  purported  consideration  of  |500,  undertake 
to  release  to  his  co-defendant  and  his  wife,  Emma  R  Ton- 
cray,  the  said  mortgage  then  owned  and  held  by  this 
plaintiff  on  the    ♦    ♦    ♦   but  the  same,  and  both  thereof, 
were  fraudulent,  null,  and  void,  for  inasmuch  as  at  that 
time  this  plaintiff,  for  valuable  consideration,  as  the  said 
Dorsey  and  Toncray  well  knew,  was  the  owner  and 
holder  of  the  said  mortgage  so  as  aforesaid  executed  by 
the  said  Toncray  to  said  Dorsey  on  April  1,  1887,  for 
f3,500,  and  the  said  Dorsey,  as  he  then  well  knew,  had  no 
interest  in  or  right  or  title  to  said  mortgage,  or  any  part 
thereof,  and  his,  the  said  Dorsey 's,  pretense  that  he  had 
the  right  to  release  the  same  was,  as  he,  the  said  Dorsey, 
well  knew,  a  fraud  upon  his  co-defendants,  the  said  Jo- 
siah  T.  Long,  Peter  Nelson,  Otto  Baumann,  guardian  of 
Adrian  Stevenson,  Adrian  Stevenson,  and  R.  C.  Peters, 
and  the  said  alleged  release  of  October  11,  1890,  for  the 
recited  consideration  of  f  1,000,  was  illegal,  null,  and  void, 
for  inasmuch  as  the  same,  even  though  the  said  Dorsey 
had  had  the  right  to  execute  it,  was  not  acknowledged  in 
manner  and  form  as  required  by  law,  nor  duly  witnessed, 
the  said  C.  H.  Toncray  himself,  the  grantee,  and  no  other 
person,  being  the  notary  public  before  whom  the  same 
purported  to  be  executed,  and  the  said  release  of  Novem- 
ber 22, 1890,  for  the  purported  consideration  of  |500,  was 
not  executed  by  the  said  Dorsey  in  the  presence  of  a  dis- 
interested notary  public,  and  was  not  attested  or  certified 
as  required  by  law,  and  neither  of  said  releases  were 
entitled  to  be  recorded.     And  further,  this  plaintiff  says 
that  the  said  defendants,  Josiah  T.  Lonij:,  Peter  Nelson, 
Otto  Baumann,  guardian  of  Adrian  Stevenson,  Adrian 
Stevenson,  and  R.  C.  Peters,  and  each  and  all  of  them, 
acquired  their  interest,  if  any  they  had,  in  said  premises 
negligently  and  carelessly,  and  without  any  regard  for 
the  rights  of  this  plaintiff,  and  well  knowing  that  this 
plaintiff^s  said  mortgage  was  not  due,  still  of  record,  un- 
released,  and  unpaid."    The  prayer  is  for  a  decree  of 
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foreclosure,  that  the  i)laintiflE's  mortgage  may  be  ad- 
judged to  be  a  first  lien  upon  the  premises  therein  de- 
scribed, and  for  a  deficiency  judgment  against  the  afore- 
said maker  and  indorser  of  the  mortgage  bond.  To  said 
petition  Dorsey  interposed  a  general  demurrer,  which 
was  overruled,  and  the  cause  proceeded  to  decree  adjudg- 
ing the  releases  above  mentioned  to  be  in  all  respects 
valid,  and  to  operate  as  a  discharge  of  so  much  of  the 
mortgaged  property  as  is  therein  described.  The  court 
also  apportioned  the  mortgage  debt  between  the  property 
thus  released  and  the  portion  thereof  which,  according 
to  said  decree,  is  still  subject  to  the  lien,  and  ren- 
dered personal  judgment  against  Dorsey  in  the  sum  of 
12,033.49,  from  which  the  latter  alone  appeals. 

Practically  the  only  proposition  argued  at  this  time  is 
that  the  petition  fails  to  state  a  cause  of  action  against 
Dorsey,  the  appellant,  for  the  reasons,  as  alleged  therein, 
that  the  bond  and  coupons  were  indorsed  without  re- 
course, and  that  the  rights  of  the  other  defendants,  if 
any,  were  acquired  with  knowledge  that  the  plaintiff's 
said  mortgage  was  still  of  record,  unmatured,  unreleased, 
and  unsatisfied.  The  only  purpose  of  the  plaintiff  in 
joining  Dorsey  as  a  party  defendant  was,  as  we  have 
Keen,  to  secure  against  him  a  deficiency  judgment,  or,  in 
other  words,  to  charge  him  with  the  amount  of  the  mort- 
gage debt.  It  is  to  be  regretted  that  the  plaintiff  has 
failed  to  submit  a  brief  upon  this  appeal,  or  to  indicate 
the  ground  of  Dorsey- s  alleged  liability  for  the  mortgage 
<l(»bt.  If  the  plaintiff's  security  has  been  destroyed  or 
impaired  through  the  fraudulent  act  of  the  mortgagee 
named,  the  latter  would,  as  a  matter  of  course,  be  liable 
for  damage  in  an  action  ex  delicto,  or  possibly  upon  an 
accounting  therefor  in  this  proceeding.  The  petition  is, 
however,  not  silent  merely  respecting  the  damage,  if  any, 
resulting  from  the  attempted  release  by  Dorsey  of  por- 
tions of  the  mortgaged  property,  but  it  appears  affirma- 
tively therefrom  that  the  plaintiff's  security  is  in  nowise 
affected,  since,  as  expressly  charged,  the  other  defend- 
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ants,  whether  as  purchasers  or  mortgageeSi  were  fully 
advised  of  his  (plaintiff's)  rights  in  the  premises,  and 
their  interests  therein,  of  whatever  nature,  are  in  law 
subordinate  to  the  lien  of  his  mortgage.  Nor  can  the 
petition  be  said  to  state  a  cause  of  action  for  nominal 
damage,  since,  as  appears  therefrom,  the  purpose  of  the 
action  is  not  to  recover  such  damages  as  result  directly 
from  the  tort  alleged,  but  to  charge  the  appellant  as  a 
party  to  the  mortgage  debt.  The  decree  is  reversed  and 
the  cause  remanded,  with  instructions  to  sustain  the 
appellant's  demurrer,  and  for  further  action  not  incon- 
sistent with  this  opinion. 

Retvebsed. 


GouNOiL  Blupps  Savings  Bank  v.  Henry  W.  Gbiswou), 

Trustee,  bt  al.  ^^I 

Filed  Mabch  8, 1897.    No.  7021.  f  eo  m 

1.  PartleB:  Noit-Joindbb.  It  is  In  case  of  Joint  obligations  onlj  OkBt 
all  persons  liable  thereon  must  be  joined  as  parties  defendant  An 
action  may  be  prosecuted  to  judgment  against  any  one  or  more  of 
several  persons  jointly  and  severally  bound  without  joining  others 
liable  for  the  same  indebtedness. 

X.  Abatement:  Pending  Stttt:  Evidence,  A  plea  of  another  suit  pend- 
ing is  not  sustained  by  proof  of  an  order  dismissing,  without  preju- 
dice, a  former  suit  on  the  same  cause  of  action,  and  the  filing  by 
the  plaintiff  of  a  motion  for  a  new  trial  upon  which,  so  far  as  the 
record  discloses,  no  action  has  been  taken  by  the  trial  court. 

I.  Courts:  L<aws  and  Procedube  in  Otheb  States.  The  laws  of  sister 
states  will,  as  a  rule,  in  the  absence  of  proof,  be  presumed  to  be 
the  same  as  our  own.  There  are,  however,  to  that  rule  recognissed 
exceptions,  among  which  is  that  courts  of  general  jurisdiction  ot 
other  states  will,  unless  there  is  proof  to  the  contrary,  be  pre- 
sumed to  possess  the  authority  they  assume  to  exercise,  and  that 
the  methods  of  procedure  pursued  by  them,  although  differing 
from  the  established  practice  of  this  state,  are  authorized  by  the 
laws  of  the  state  in  which  they  act. 

4.  Judgments:  Joint  and  Sevebal  Obligations:'  Afpeabanoe. 
Where  to  an  action  upon  a  joint  and  several  obligation  all  parties 
liable  thereon  are  made  defendants,  the  fact  that  the  Judgment 
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therein  rendered  is  void  as  to  one  of  such  defendants,  the  volun- 
tary appearance  in  his  name  being  unauthorized,  does  not  render 
said  judgment  void  as  to  all. 

6.  Judgments:  Lien  Upon  Particular  Pbopebty:  Release  of  Lokn. 
A  judgment  defendant  cannot,  as  a  matter  of  right,  unaffected  by 
equitable  considerations,  insist  upon  the  preservation  of  the  judg- 
ment lien  upon  particular  property  of  his  co-defendants,  nor  will 
the  release  by  the  plaintiff  of  specific  property  of  one  of  several 
judgment  defendants  from  the  lien  of  the  judgment,  of  itself, 
operate  to  discharge  the  other  defendants  from  liability  therefor. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Hopewell,  J.    Reversed. 

McCabfj  Wood  &  Elmer  and  Cavanagh,  Thomas  d  McCHl- 
forty  for  plaintiff  in  error. 

Edgar  H.  Scotty  Schomp  &  Corson^  A.  S.  ChurchiUy  and 
0.  E.  Herring^  contra. 

Post,  C.  J. 

This  was  an  action  in  the  district  court  for  Douglas 
county  upon  a  decree  of  the  district  court  within  and  for 
Pottawattamie  county  and  state  of  Iowa,  which  resulted 
in  a  final  judgment  in  favor  of  the  defendants  below,  and 
from  which  the  plaintiff  prosecutes  error  to  this  court 

The  action  in  the  Iowa  court  was  by  the  plaintiff 
herein  against  Henry  W.  Griswold,  as  trustee  and  in  his 
own  right,  also  against  Julius  C.  Her,  Glaus  J.  Schmidt, 
H.  E.  Gales,  Mary  E.  Fried,  O.  P.  McKesson,  H.  P.  Stod- 
dart,  and  M.  F.  Williams,  for  the  foreclosure  of  a  certain 
mortgage  executed  by  Griswold  as  trustee,  and  resulting 
in  a  decree  awarding  to  I.  S.  Wright,  who  had  intervened 
therein,  a  first  lien  upon  the  mortgaged  property  for 
$2,325,  and  in  favor  of  the  plaintiff  a  second  lien  thereon, 
for  a  like  amount.  There  was  a  further  finding,  to  the 
effect  that  the  several  defendants  above  named  were 
personally  liable  for  the  amounts  thus  adjudged  due,  ac- 
companied by  an  order  for  the  sale  of  the  mortgaged 
premises  upon  special  execution,  and  for  a  general  exe- 
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ciition  against  said  defendants  for  any  balance  thereon 
remaining  unsatisfied  by  the  proceeds  of  such  sale.  Said 
property  was  thereafter  sold  as  provided  by  the  decree, 
and  the  proceeds  thereof,  to-wit,  $2,465.64,  applied  in  sat- 
isfaction of  the  first  lien  and  costs,  leaving  nothing  to 
apply  on  the  plaintiff's  judgment.  We  shall  in  our  dis- 
cussion of  the  questions  presented  adopt  the  admirable 
arrangement  thereof  in  separate  brief  of  counsel  for  the 
defendant  Gates.  -^"^ 

It  is  first  argued  that  there  is  a  defect  of  parties,  since 
Henry  W.  Griswold,  against  whom,  in  his  own  right, 
judgment  was  rendered  by  the  Iowa  court,  was  not  joined 
herein  as  a  defendant.  It  is  doubtful,  indeed,  if  that  ob- 
jection is  presented  by  the  record,  but  assuming  the  omis- 
sion of  the  party  named  to  have  been  properly  pleaded, 
the  alleged  defect  will  not  avail  the  defendants  in  this 
action,  since  by  statute  of  Iowa  all  persons  bound  by  a 
judgment  or  decree  rendered  in  that  state  are  both  jointly 
and  severally  liable  thereon.  Section  2550,  Annotated 
Code  of  that  state,  which  was  introduced  in  evidence, 
reads  as  follows:  "Where  two  or  more  persons  are  bound 
by  contract  or  by  judgment,  decree,  or  statute,  whether 
jointly  only  or  jointly  and  severally,  or  severally  only, 
and  including  the  parties  to  negotiable  paper,  common 
orders,  and  checks,  and  sureties  on  the  same,  or  separate 
instruments,  or  by  any  liability  growing  out  of  the  same, 
the  action  thereon  may,  at  the  plaintiff's  option,  be 
brought  against  any  or  all  of  them.  When  any  of  those 
so  bound  are  dead,  the  action  may  be  brought  against 
any  or  all  of  the  survivors,  with  any  or  all  of  the  repre- 
sentatives of  the  decedents,  or  against  any  or  all  such 
representatives.  An  action  or  judgment  against  any  one 
or  more  of  several  persons  jointly  bound  shall  not  be  a 
bar  to  proceedings  against  the  others.''  The  evident  pur- 
pose of  the  statute  above  quoted  is  to  abolish  the  joint 
liability  of  persons  bound  by  contract,  judgment,  or  stat- 
ute, and  to  authorize  the  prosecution  of  actions  against 
any  or  all  of  the  parties  so  liable,  at  the  election  of  the 
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plaintiflE.  (Ryerson  v.  HendriCy  22  la.,  481;  Hosmer  v. 
Burke  J  26  la.,  356;  Allm  v.  Maddox,  40  la.,  125.)  Griswold 
was  accordingly  not  a  necessary  party,  and  the  conten- 
tion of  the  defendants,  so  far  as  it  relates  to  this  branch 
of  the  case,  is  without  merit. 

2.  It  is  alleged  in  the  separate  answer  of  Gates,  and 
perhaps  others  of  the  defendants,  that  there  is  another 
suit  pending  between  the  parties  hereto  upon  the  same 
cause  of  action.  The  foundation  for  that  contention  is 
the  fact  that  the  plaintiff  herein,  in  the  year  1889,  com- 
menced an  action  in  the  district  court  for  Douglas  county 
upon  the  judgment  here  involved,  which  was,  upon  a 
trial  to  the  court  without  the  assistance  of  a  jury,  deter- 
mined in  favor  of  Mary  A.  Fried,  one  of  the  defendants 
therein,  on  the  ground  that  the  appearance  in  her  name 
in  the  Iowa  court  was  unauthorized,  and  that  the  judg- 
ment was  as  to  her  void  for  want  of  jurisdiction.  There 
was  also  a  final  order  dismissing  said  cause  as  to  the 
other  defendants,  without  prejudice  to  another  action. 
To  the  order  last  mentioned  the  plaintiff  excepted  and 
in  due  time  filed  a  motion  for  a  new  trial,  which  has,  so 
far  as  this  record  discloses,  never  been  submitted  to  the 
court  for  its  determination.  The  motion  for  a  new  trial 
did  not  of  itself  operate  to  suspend  the  judgment  or  in 
any  way  impair  its  force  or  conclusiveness  as  a  deter- 
mination of  the  issues  involved.  Execution  will  in  such 
case  be  awarded  upon  the  demand  of  the  successful  party 
for  his  costs,  and  in  case  of  an  equitable  proceeding  an 
appeal  may  be  prosecuted  therefrom  to  this  court.  {Parr 
V.  Yan  Home,  40  111.,  122;  Church  v.  OoodiUy  22  Kan.,  527; 
People,  ex  rel.y  v.  LouckSj  28  Cal.,  68.)  The  former  action  is 
not,  therefore,  in  a  legal  sense,  now  pending,  and  the 
objection  on  that  ground  may  be  dismissed  without  fur- 
ther consideration. 

3.  It  is  next  contended  that  the  plaintiflf^s  remedy  is  by 
means  of  a  supplemental  proceeding  for  a  deficiency 
judgment  in  the  Iowa  court.  This  contention  is  based 
upon  the  statutes  and  recognized  practice  in  the  courts 
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of  this  state.  The  laws  of  Iowa  are,  it  is  argued,  the 
record  being  silent  upon  the  subject,  presumed  to  be  the 
same  as  our  own;  hence,  as  counsel  conclude,  the  court 
was  without  authority  in  the  first  instance  to  enter  per- 
sonal judgment  against  the  defendants.  It  is  undoubt- 
edly true,  as  a  general  proposition,  that  the  laws  of  a 
sister  state  will,  in  the  absence  of  proof,  be  presumed 
to  be  the  same  as  those  in  force  in  this  state;  but  to  that 
rule  there  are  recognized  exceptions,  of  which  the  facts 
of  this  case  afford  an  excellent  illustration.  It  will,  upon 
reason  and  authority,  be  presumed,  in  the  absence  of 
proof  to  the  contrary,  that  courts  of  general  jurisdiction 
of  other  states  possess  the  authority  they  assume  to  exer- 
cise, and  that  the  methods  of  procedure  pursued  by  them, 
although  differing  from  the  established  practice  in  this 
state,  are  authorized  by  the  laws  of  the  states  in  which 
they  act.  {Dodge  v.  Coffin^  15  Kan.,  277;  Ward  v.  Baker ^ 
16  Kan.,  31;  Sanford  v.  Sanford^  28  Conn.,  6;  Black,  Judg- 
ments, sec.  889;  Freeman,  Judgments  [4th  ed.],  sec.  565.) 
But  it  is  unnecessary  to  indulge  in  presumptions  in  order 
to  sustain  the  adjudication  of  the  Iowa  court,  since  it  is 
clear  that  an  action  would  in  this  state  lie  upon  the  rec- 
ord introduced  in  evidence  as  a  domestic  judgment. 
{Stover  V.  TompkinSy  34  Neb.,  465;  Eldredge  v.  Aultman, 
Miller  d  Co.^  35  Neb.,  884.) 

4.  It  is  claimed  that  the  judgment  which  is  the  basis 
of  this  action,  having  been  determined  in  the  former  suit 
to  be  void  for  want  of  jurisdiction  so  far  as  it  concerns 
Mary  A.  Fried,  one  of  the  defendants  named  therein,  is 
void  as  to  all  of  the  defendants.  That  claim  rests  upon 
the  assumption  to  which  we  have  already  alluded,  viz., 
that  the  judgment  in  question  is  the  joint  obligation  only 
of  the  several  defendants.  But  the  mortgage  debt  was, 
as  we  have  seen,  the  joint  and  several  obligation  of  the 
parties  thereto,  and  that  the  plaintiff  might,  at  its  elec- 
tion, have  pursued  its  remedy  by  means  of  personal  judg- 
ment against  any  or  all  of  such  parties.  Had  Mrs.  Fried 
not  been  made  a  party  to  the  foreclosure  proceedings 
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and  the  cause  prosecuted  to  judgment  against  these  de- 
fendants, the  latter  would,  in  view  of  the  statute  quoted, 
have  had  no  ground  of  complaint.  Again,  had  the  ap- 
jjoarance  in  Mrs.  Fried's  name  been  authorized,  and  the 
judgment  against  her  in  all  respects  regular  and  binding, 
an  action  would  lie  thereon  against  her  alone,  or  against 
one  or  all  of  the  other  defendants  in  her  absence.  And 
since  it  was  the  plaintiff's  privilege  to  proceed  against 
any  or  all  persons  liable  for  the  mortgage  debt,  the  un- 
authorized appearance  for  one  party  named  as  a  defend- 
ant cannot  on  principle  be  said  to  render  the  judgment 
void  as  to  others  regularly  served  with  process,  or  who 
voluttarily  submitted  themselves  to  the  jurisdiction  of 
the  court. 

5.  Finally,  it  is  alleged  by  the  defendants  Gates  and 
Schmidt,  and  urged  by  way  of  argument,  that  the  effect 
of  the  release  by  plaintiff  from  the  operation  of  the  judg- 
ment of  certain  property  in  Pottawattamie  county  was 
to  satisfy  said  judgment  and  discharge  said  defendants 
from  liability  therefor.  The  facts  relied  upon  to  support 
that  claim,  briefly  stated,  are  as  follows:  The  plaintiff, 
by  its  cashier,  executed  certain  written  orders,  directed 
to  the  clerk  of  the  district  court,  substantially  similar  in 
form,  one  of  which  is  here  set  out : 

Council  Bluffs,  Ia.,  February  27,  1890. 
^^H.  J.  Chambers,  Dist.  Court,  Pofta.  Co.,  Ia. — Dear  Sib: 
Please  release  lots  5,  6,  and  7,  block  17,  Mill  Addition  to 
Council  Bluffs,  from  lien  of  a  judgment  of  |2,442.25  in 
favor  of  the  Council  Bluffs  Savings  Bank,  as  appear  in 
judgment  docket  7,  page  172. 

"By  order  of  Council  Bluffs  Savings  Bank, 

"By  A.  W.  Reikman,  Ca8hiet\'' 

These  orders,  it  is  conceded,  refer  to  the  judgment  in- 
volved in  this  action,  and  in  obedience  thereto  formal 
entries  were  made  by  the  clerk  releasing  the  property 
therein  described  from  the  judgment  lien.  There  is,  it 
should  be  observed,  no  pretense  that  the  property  thus 
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released  was  included  in  the  mortgage,  or  that  the  plaint- 
iff had  any  specific  lien  thereon  as  security  for  the  indebt- 
edness which  is  the  foundation  of  the  judgment.  It  does 
not  appear  that  the  plaintiff  received  any  consideration 
whatever  for  the  releases  alleged,  nor  is  it  shown  by  plead- 
ings or  proof  that  the  property  described  was  at  the  time 
of  its  release  owned  by  the  non-complaining  defendants, 
who  are  by  counsel  referred  to  as  "the  Council  Bluffs 
parties,"  or  that  said  defendants,  or  any  of  them,  are  in- 
solvent or  unable  to  contribute  their  just  proportion  of 
the  judgment  indebtedness.  The  question  is  not,  there- 
fore, that  of  an  alleged  payment,  relied  upon  as  a  defense 
in  full  or  pro  tanto,  or  the  power  of  courts  of  equity  to 
control  the  enforcement  of  judgments  in  order  to  admin- 
ister equity  between  the  several  parties  liable  therefor, 
but  whether  one  defendant  may,  as  a  matter  of  right, 
unaffected  by  equitable  considerations,  insist  upon  the 
preservation  of  the  judgment  lien  upon  particular  prop- 
erty of  his  co-defendants.  The  contention  of  defendants 
must  fail  for  the  obvious  reason  that  the  law  will  not 
require  resort  to  particular  property  for  the  satisfac- 
tion of  a  judgment.  Indeed,  courts  of  law  have,  as  a  rule, 
nothing  to  do  with  the  way  in  which  their  judgments  are 
enforced  or  the  funds  from  which  they  are  satisfied;  they 
merely  pronounce  the  sentence  of  the  law  upon  the  facts 
before  them,  to  which,  as  an  incident  thereof,  a  lien  at- 
taches by  virtue  of  statute.  (Black,  Judgments,  sec.  402.) 
But  it  is  needless  to  cite  authority  in  support  of  a  proposi- 
tion which  may  be  demonstrated  by  an  illustration.  The 
plaintiff  in  this  case  might,  without  prejudice  to  a  subse- 
quent proceeding  for  its  enforcement,  have  suffered  the 
judgment  to  become  dormant,  thereby  discharging  the 
lien  as  to  all  property  owned  by  Council  Bluffs  defend- 
ants, and  we  are  unwilling  to  hold  that  it  was  unable  to 
do  directly  that  which  it  could,  as  all  admit,  accomplish 
by  indirection. 

The  reasons  which  controlled  the  district  court  in  its 
findings  and  judgment  for  the  defendants  do  not  clearly 
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appear,  but  since  the  record  presents  questions  of  law 
only,  which  as  we  have  seen,  must  be  resolved  in  favor  of 
the  plaintiff,  it  follows  that  the  judgment  must  be  re- 
versed and  the  cause  remanded  for  trial  de  novo. 


BEV£BS£a>. 


Frank  B.  Gilmorb  v.  G.  H.  Whitbman  bt  au 

Filed  Mabch  3, 1897.    No.  7049. 

Judicata:  Action  ov  One  of  a  Series  of  Notes.  Where  to  an 
action  upon  the  first  of  a  series  of  notes  given  for  the  same  coor 
sideration  the  defendant  alleges  fraud  and  breach  of  warranty  for 
the  purpose  of  avoiding  the  contract  in  question,  a  verdict  and 
judgment  for  the  plaintiff  may  be  pleaded  as  a  bar  to  the  same 
defense  when  interposed  to  an  action  upon  a  second  note  of  the 
same  series. 

Error  from  the  district  court  of  Dawson  county.  Tried 
below  before  Holcomb,  J.    Reversed. 

E.  A.  Cooky  for  plaintiff  in  error. 

Warrington  d  Stewart^  contra. 

Post,  C,  J. 

This  was  an  action  below  in  the  district  court  for  Daw- 
son county  upon  a  note  for  f 650  executed  by  the  defend- 
ants in  error  to  W.  J.  Simmons  and  J.  M.  Mcintosh,  bear- 
ing date  of  October  22, 1888,  payable  thirty  months  after 
date,  with  interest  at  eight  per  cent,  payable  semi-annu- 
ally. Defendants  answered  admitting  the  execution  of 
the  note  sued  on,  but  alleging  that  the  same  was  given  in 
part  payment  for  a  certain  stallion  purchased  of  the  said 
Simmons  and  Mcintosh  upon  the  following  written  war- 
ranty: 
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"Overton,  Nebraska,  October  22, 1888. 
"For  and  in  consideration  of  the  sum  of  thirteen  hun- 
dred dollars,  paid  by  one  note  of  |650,  due  eighteen 
months  after  date,  and  one  of  equal  amount  due  thirty 
months  after  date,  at  eight  per  cent  interest,  we  bargain, 
sell,  and  deliver,  and  have  sold  and  delivered  one  regis- 
tered, finely  bred  English  shire  horse  called  'Mistake'  to 
Lot  G,  Carr,  G.  H.  Whiteman,  and  Abbie  P.  Lincoln,  equal 
owners,  of  Overton,  Nebraska,  and  we  warrant  said  horse 
*o  be  a  foal-getter  if  properly  cared  for. 

"W.  J.  Simmons. 

"J.  M.  MclNTOSH." 

It  was  further  alleged  that  the  said  Simmons  and  Mc- 
intosh, in  order  to  induce  defendants  to  purchase  the 
said  stallion  and  execute  the  said  note,  exhibited  to  them 
a  false  and  fictitious  pedigree  by  which  said  stallion  was 
represented  to  be  a  purely  bred  English  shire  horse,  and 
that  the  defendants  being  inexperienced  in  like  matters 
purchased  the  said  stallion  and  executed  the  said  note, 
relying  upon  said  statements  and  warranties;  whereas 
in  truth  and  in  fact  said  stallion  was  not  a  purely  bred 
English  shire  horse;  that  he  'Vas  not  a  registered  and 
pedigreed  animal,"  and  was  not  a  foal-getter,  but  was,  as 
the  said  Simmons  and  Mcintosh  well  knew,  of  no  value 
whatever.  To  the  foregoing  answer  the  plaintijff  replied 
as  follows:  "That  the  plaintiff,  on  the  4th  day  of  March, 
1892,  filed  his  petition  in  the  district  court  (said  cause 
before  that  having  been  appealed  from  the  county  court 
of  Dawson  county)  against  the  defendants,  who  were  the 
same  defendants  as  in  this  action,  said  suit  being  upon 
said  promissory  note  for  six  hundred  fifty  dollars  ($650) 
so  given  at  the  time  the  note  in  suit  was  given  and  which 
matured  eighteen  (18)  months  after  its  date.  In  said  ac- 
tion the  plaintiff  herein  was  plaintiff  and  the  defendants 
herein  were  defendants;  that  to  said  petition  the  defend- 
ants herein  filed  their  amended  answer  on  the  4th  day  of 
March,  1892,  in  which  said  answer  the  defendants  in  said 
action,  they  being  the  same  defendants  as  in  this  action. 
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set  up  and  pleaded  the  same  defense  to  said  promissory 
note  as  is  set  up  by  said  defendants  in  paragraphs  4,  5, 
and  6  of  the  amended  answer  in  this  case;  that  on  the 
issue  joined  in  said  first  action  a  trial  was  had  to  the  court 
and  jury  at  the  October,  1892,  term  of  the  district  court 
within  and  for  Dawson  county;  that  the  jury  in  said 
cause  returned  a  verdict  therein  and  said  court,  at  the 
January  sitting  thereof,  having  overruled  the  motions 
for  a  new  trial,  judgment  was  by  said  court  entered  on 
said  verdict  in  favor  of  the  plaintiff  herein  against  the 
defendants  herein,  said  parties  herein  being  plaintiff  and 
defendants  in  said  action,  for  the  sum  of  three  hundred 
fifty -eight  dollars  ($358)  and  costs  of  suit;  that  said  judg- 
ment is  in  full  force  and  unreversed;  that  the  defense  set 
up  in  said  cause  wherein  said  judgment  was  so  rendered 
in  favor  of  this  plaintiff  and  against  the  defendants  herein 
is  the  same  defense  and  grows  out  of  the  same  transaction 
and  is  between  the  same  parties  as  is  the  defense  set  up 
in  the  amended  answer  in  this  case,'^  etc.  Upon  the  trial 
of  the  issues  thus  joined  the  plaintiff  offered  in  evidence 
the  petition,  answer,  and  reply  in  the  suit  upon  the  com- 
panion note,  the  defense  interi>osed  therein  being  iden- 
tical with  that  alleged  in  this  action,  as  to  the  record  of 
the  trial  of  said  cause  showing  a  verdict  and  judgment 
therein  in  plaintiff's  favor  in  the  sum  of  f 358,  but  which 
were,  upon  the  objection  of  the  defendants,  excluded,  and 
which  is  fhe  ruling  relied  upon  for  a  reversal  of  the  judg- 
ment in  this  cause. 

The  objection  to  the  evidence  offered  was  based  ui>on 
th(?  following  grounds:  (1.)  No  such  issue  was  presented 
in  the  county  court  where  the  cause  originated  and  from 
whence  it  was  appealed  to  the  district  court.  (2.)  Said 
evidence  is  irrelevant  and  immaterial.  (3.)  The  issues  in 
this  cause  are  not  identical  with  those  tried  in  the  former 
suit  (4.)  The  judgment  mentioned  in  the  record  offered 
in  evidence  was,  by  means  of  a  petition  in  error,  removed 
to  this  court  and  is  still  pending  and  undetermined  herein. 
There  is,  so  far  as  we  can  discover  from  the  record  and 
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briefs  of  counsel,  no  foundation  whatever  for  the  first  and 
fourth  grounds  of  objection.  Our  examination  will,  ac- 
cordingly, be  confined  to  the  single  proposition  stated  in 
the  second  and  third  grounds  thereof,  viz.,  that  the  issues 
tried  in  the  former  suit  are  not  identical  with  those  ten- 
dered by  the  answer  in  this  action,  and  that  the  judgment 
therein  cannot  be  here  interposed  as  an  estoppel.  Or,  to 
state  the  same  proi)os^tion  in  the  form  of  an  interrogatory, 
are  the  allegations  of  the  reply  suflftcient  as  an  avoidance 
of  the  new  matter  alleged  in  the  answer?  It  is  an  ele- 
mentary rule  often  recognized  in  this  state  that  a  judg- 
ment of  a  court  of  competent  jurisdiction  upon  a  question 
directly  involved  in  one  suit  is  conclusive  as  to  that  ques- 
tion in  a  subsequent  action  between  the  same  parties  and 
others  in  privity  with  them.  (Wilch  v.  Phelps,  16  Neb., 
615;  Nelson  v.  Bevins,  19  Neb.,  715;  Knorr  v.  Peerless 
Reaper  Co.,  23  Neb.,  636;  Gayer  v.  Parker,  24  Neb.,  643.) 
The  reply  must,  when  tested  by  that  rule,  be  held  suffi- 
cient, and  the  judgment  therein  alleged  conclusive  of  the 
question  raised  by  the  answer.  There  can,  upon  the  rec- 
ord before  us  be  no  doubt  of  the  identity  of  the  defense 
here  interposed  with  that  alleged  in  the  former  action  and 
which  was  in  part  sustained  by  the  judgment  therein. 
That  action  was,  as  we  have  seen,  upon  a  note  executed  at 
the  same  time  as  the  one  here  involved,  and  as  part  con- 
sideration for  the  stallion  described  in  the  answer.  The 
contract  of  warranty  and  the  fraud  there  interposed  as  a 
defense  are  the  same  as  those  relied  upon  in  this  action. 
By  the  judgment  pleaded  two  facts  are  conclusively  es- 
tablished: First,  that  the  stallion  purchased  by  the  de- 
fendants was  not  as  represented  by  Simmons  and  Mcin- 
tosh, a  sure  foal-getter;  second,  that  the  defendants' 
damage  on  account  of  such  misrepresentations,  whether 
resulting  from  a  breach  of  the  contract  of  warranty,  or  for 
actionable  fraud,  did  not  exceed  the  sum  of  ?500,  being 
the  difference  between  the  face  value  of  the  note  there 
involved  and  the  amount  of  the  verdict  and  judgment  for 
the  plaintiff.    If  authority  were  necessary  to  proveHhat 


764  NEBRASKA  REPORTS.  [VOL.  50 


Obeme  ▼.  Burke. 


the  judgment  pleaded  is,  in  view  of  the  facts  alleged,  a 
complete  bar  to  the  same  defense  when  interposed  in  thi» 
action^  it  is  found  in  Knorr  v.  Peerless  Reaper  Go.y  ^pra^  a 
case  in  point.  (See,  also,  2  Black,  Judgments,  sec.  754, 
and  cases  cited.)  It  follows  that  the  rejection  of  the  evi- 
dence offered  was  error,  for  which  the  judgment  in  favor 
of  defendants  must  be  reversed  and  the  cause  remanded 
for  further  proceedings  in  the  district  court. 


Bbversed. 


Oborgb  Oberne  et  Aii.  Y.  George  Burke  et  ai<. 

Filed  March  8, 1897.    No.  7134. 

1.  Principal  and  Agent:  Ratification:  Evidence.  A  ratification  br 
a  principal  of  the  unauthorized  act  of  his  agent  may  be  inferred 
from  the  conduct  of  the  former  inconsistent  with  any  intention 
other  than  a  purpose  to  adopt  such  act  as  his  own. 


I. :  :  ,    Held,  From  an  examination  of  the  evidence^ 

(1)  that  the  contract  sued  on,  pledging  defendants'  credit,  is  within 
the  scope  of  the  authority  of  their  agent  by  whom  it  was  executed; 

(2)  granting  such  contract  to  have  been  unauthorized  and  vc^d 
when  executed,  the  Jury  were  warranted  in  finding  that  it  haa 
been  subsequently  ratified  by  the  defendants. 

Error  from  the  district  court  of  Douglas  county^ 
Tried  below  before  Hopewell,  J,    Afflrmed. 

Montgomery,  Charlton  &  Hall,  for  plaintiffs  in  error. 

Hall,  McCulloch  &  darkson,  contra. 

Post,  C.  J. 

This  is  a  proceeding  prosecuted  by  the  plaintiffs  in 
error,  hereafter  called  the  defendants,  to  reverse  a  judg- 
ment of  the  district  court  for  Douglas  county  based  upon 
the  following  instrument: 
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"South  Omaha,  Neb.,  April  26, 1897. 

*^M.  Burke  &  Sons,  U.  S.  Yards j  Neb.—D^AB,  Sirs:  We 
will  guaranty  the  payment  by  R.  Kunath  in  thirty  days 
the  sum  of  seven  hundred  ninety-one  and  28-100  dollars 
for  seventeen  head  of  cattle. 

"Obernb,  Hosick  &  CJo., 
"Per  Habmon.'' 

By  the  answer  interposed  below  every  allegation  of  the 
petition  is  put  in  issue;  however,  the  only  substantial  con- 
troversy relates  to  the  authority  of  Harmon,  who  ajigued 
the  foregoing  agreement,  to  bind  the  defendants  by  con- 
tracts of  like  nature  executed  in  their  name.  A  former 
judgment  in  favor  of  the  plaintiffs  below  was  reversed 
by  this  court  on  the  ground  that  the  contract  sued  on  was 
not  shown  to  be  within  the  scope  of  the  authority  of  the 
agent  by  whom  it  was  executed,  or  that  it  had  been  sub- 
sequently ratified  by  the  defendants.  (See  Obeme  v.  Burke^ 
30  Neb.,  581.)  In  addition  to  the  facts  stated  in  the  opin- 
ion cited  there  was,  on  the  second  trial,  evidence  tending 
to  prove  that  one  Bush,  who  had  the  general  charge  and 
supervision  of  the  defendants'  business  at  Omaha,  was 
absent  from  the  state  for  the  period  of  a  month  or  more 
immediately  preceding  May  1,  1887,  and  that  the  said 
Harmon  was,  with  the  knowledge  and  approval  of  defend- 
ants, left  in  charge  of  their  said  business  during  his  ab- 
sence. There  is,  it  is  true,  a  suggestion  to  the  effect  that 
Harmon  was  a  mere  subagent  of  Bush^  and  that,  granting 
the  i)ower  of  the  latter  to  bind  defendants  by  contracts 
like  that  here  involved,  such  authority  implies  the  exer- 
cise of  a  personal  judgment  and  discretion  which  cannot, 
without  the  consent  of  the  principal,  be  delegated  to  an- 
other. But  there  was  evidence  which  warranted  the  jury 
in  finding  that  Harmon  was  not  a  mere  subagent;  that  he 
was,  on  the  contrary,  the  accredited  representative  of  the 
defendants,  and  clothed  with  whatever  authority  was  pos- 
sessed by  Bush  in  the  conduct  and  management  of  the 
business  at  Omaha.  It  was  also  shown  by  the  testimony 
of  Bush  that  he  returned  to  Omaha  about  May  1,  or  five 
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days  subsequent  of  the  agreement  above  set  out;  and 
Mr.  Hosick,  one  of  the  defendants,  being  asked  when  his 
firm  first  learned  of  said  agreement,  answered,  "Mr.  Bush 
wrote  us  about  it  on  his  return  home."  It  does  not  ap- 
pear that  notice  was  given  by  defendants  of  the  repudi- 
ation of  the  agreement  in  their  name  until  maturity  of 
the  debt  thereby  assumed,  while  one  of  the  plaintiffs, 
George  Burke,  testified  that  no  communication  whatever 
was  received  from  defendants  relating  to  said  agreement 
until  after  default  by  Kunath,  and  dishonor  of  the  draft 
drawn  upon  defendants  in  accordance  with  the  terms  of 
their  guaranty;  and  the  same  witness,  referring  to  the 
course  of  dealing  with  defendants,  testified,  in  substance, 
that  previous  to  the  refusal  of  payment  in  this  instance 
Bush's  authority  to  pledge  the  credit  of  defendants'  firm 
under  like  circumstances,  although  frequently  exercised, 
had  never  been  disputed.  It  may  also  be  said  to  have 
been  the  practice  of  Bush,  in  the  management  of  defend- 
ants' business,  and  in  their  name,  to  guaranty  payment 
in  favor  of  commission  men  for  cattle  sold  to  butchers 
with  whom  said  firm  had  dealings,  the  purpose  of  such 
accommodations  being  to  enlarge  the  firm's  business  in 
Omaha  and  vicinity.  The  evidence  shows  also  that  all 
previous  guaranties  were  kept  good,  and  in  closing  up 
several  of  such  transactions  drafts  were  drawn  upon  the 
defendants  in  their  firm  name  and  which  were  paid  by 
the  firm's  checks.  It  was  customary  for  one  of  defend- 
ants to  visit  Omaha  as  often  as  once  in  six  months  and 
on  such  occasions  to  examine  into  the  condition  of  the 
firm's  business,  by  ascertaining  the  amount  of  cash  on 
hand,  and  in  bank,  and  inspecting  checks  drawn  against 
its  bank  account.  The  canceled  checks  drawn  in  pay- 
ment of  bills  thus  guarantied  by  Bush  were,  it  is  fair  to 
presume,  submitted  to  the  scrutiny  of  the  defendants  and 
were  sufficient  of  themselves  to  put  the  latter  upon  in- 
quiry touching  the  course  of  dealings  in  their  name.  The 
evidence  is,  we  think,  quite  sufficient  to  sustain  the  find- 
ing that  defendants  were  advised  of  Bush's  practice  to 
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guaranty  payment  in  behalf  of  patrons  of  the  firm  in 
Omaha  and  vicinity,  and  that  such  practice  was  within 
the  scope  of  the  authority  of  said  Bush  as  the  defendants' 
managing  agent. 

We  are  also  of  the  opinion  that  a  ratification  of  Har- 
mon's act  in  pledging  defendants'  credit  may  be  implied 
from  the  facts  and  circumstances  in  evidence.  In  addi- 
tion to  the  failure,  above  commented  on,  to  give  notice 
of  the  repudiation  of  the  alleged  unauthorized  agreement 
until  after  default  by  Kunath,  the  party  primarily  liable 
to  plaintiffs,  it  is  conclusively  shown  that  defendants  at 
the  time  in  question  held  a  chattel  mortgage  upon  his, 
Kunath's,  butcher  shop,  tools,  and  fixtures  for  ?1,500,  of 
which  amount  f  1,075  represented  an  indebtedness  pre- 
viously assumed  by  defendants  for  the  mortgagor,  and 
the  balance,  $425,  was  to  secure  future  advancements  of 
money  or  cattle  by  defendants.  It  is  also  established 
beyond  controversy  that  Bush,  upon  being  notified  of  the 
guaranty  by  Harmon  in  defendants'  name,  and  before 
maturity  of  the  debt  which  was  the  subject  of  that  con- 
tract, induced  Kunath  to  surrender  to  him  the  property 
covered  by  said  mortgage,  and  which  was  by  agreement 
disposed  of  at  private  sale  on  defendants'  account.  Ku- 
nath, who  was  called  as  a  witness  for  plaintiffs,  testified, 
in  referring  to  the  foreclosure  of  the  mortgage,  as  follows: 

Q.  When  you  tmmed  over  all  the  property  under  that 
mortgage,  did  the  amount  you  owed  him  at  that  time, 
and  for  which  the  mortgage  was  taken,  include  the  #791 
for  these  cattle?  [Referring  to  the  indebtedness  men- 
tioned in  the  contract  of  guaranty.] 

A.  Yes,  sir.     ♦     ♦     ♦ 

Q.  At  the  time  Oberne,  HosicK  &  Co.  took  your  prop- 
erty under  this  mortgage,  about  what  amount  were  you 
owing  them  outside  of  this  $791? 

A.  In  the  neighborhood  of  f400. 

The  foregoing  statement,  so  far  as  it  relates  to  the 
application  to  be  made  of  the  proceeds  of  the  mortgaged 
property,  is  not  expressly  contradicted  by  Bush,  who  tes- 
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tified  in  behalf  of  defendants.  It  is  not  seriously  con- 
tended that  the  act  of  Bush  in  accepting  the  mortgage 
here  mentioned,  or  the  subsequent  foreclosure  thereof  in 
the  name  of  the  defendants,  was  in  excess  of  his  authority 
as  managing  agent  of  the  latter.  A  review  of  the  au- 
thorities bearing  upon  the  proposition  here  involved 
would  be  a  profitless  task.  It  is  sufficient  that  a  ratifi- 
cation will  be  implied  from  the  conduct  of  the  person  in 
whose  behalf  another  has  assumed  to  act,  cleariy  incon- 
sistent with  any  intention  other  than  a  purpose  to  adopt 
such  act  as  his  own.  (Mechem,  Agency,  sec  146  et  seq.; 
1  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  1195;  Johnston  r. 
Milwaukee  &  Wyoming  Investment  Go.y  49  Neb.,  68;  Farmers 
4&  Me7'chants  Bank  of  Elk  Creek  v.  Farmers  &  Merchants  Nat. 
Bank  of  Auburn^  49  Neb.,  378.)  Granting,  therefore,  that 
the  contract  sued  on  was  in  the  first  instance  unauthor- 
ized and  void,  the  jury  were  warranted  in  finding  that  it 
has  been  subsequently  ratified  by  the  defendants,  such 
being  the  reasonable  and  logical,  if  not,  indeed,  the  neces- 
sary, inference  from  defendants'  conduct  as  shown  by  the 
evidence  above  cited. 

There  are  other  assignments  presented  by  the  argu- 
ments of  counsel,  but  which,  in  view  of  the  conclusion 
above  stated,  do  not  call  for  notice  at  this  time.  There 
being  no  error  in  the  record,  the  judgment  is 
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65  131  Hdnky  N.  Town  v.  Missouri  Pacific  Railway  Cow?ak%. 

Filed  Mabch  3, 1897.    No.  7054. 

1.  Water-Courses:  Size  of  Streaic.  To  constitute  a  water-course  tb* 
size  of  the  stream  is  not  material.  It  must,  however,  be  a  stream 
in  fact,  as  distinguished  from  mere  surface  drainage  occasioned  hj 
freshets  or  other  extraordinary  causes,  hut  the  flow  of  water  need 
not  be  continuous.  Pyle  «.  Richards,  17  Neb.,  180,  approved  tmM. 
followed. 
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2.  Surface  Water:  Rights  of  Land  Owner.  The  doctrine  of  the  com- 
mon law  in  regard  to  surface  waters  is  as  a  general  rule  in  force 
and  controls  in  this  state.  Surface  waters  may  be  controlled  by 
the  owner  of  the  land  on  which  they  fall  or  originate  or  over  which 
they  flow.  He  may  appropriate  to  his  own  use  all  that  falls  or 
comes  on  his  land  and  refuse  to  receive  any  that  falls  or  originates 
or  flows  on  or  over  adjoining  property. 

t. :  .    The  right  under  the  general  rule  to  control  surface 

waters  must  be  so  exercised  by  any  person  as  not  to  unnecessarily 
or  negligently  cause  injury  to  the  rights  and  property  of  others. 

4. : :  Embankments.  Surface  waters  may  have  such  an  ac- 
customed flow  as  to  have  formed  at  a  certain  place  a  channel  or 
course,  cut  in  the  soil  by  the  action  of  the  water,  with  well-defined 
banks,  and  having  many  of  the  distinctive  attributes  of  a  water- 
course; and  though  there  are  no  exceptions  to  the  general  ruli> 
except  from  necessity,  this  may  constitute  an  exception,  and  if 
the  flow  is  stopped  by  the  erection  of  an  embankment  across  and 
in  the  channel,  some  provision  may  be  necessary  for  the  allowance 
of  the  regular  flow  of  the  surface  waters. 


: : :  Negligence.   Whether  such  embankment  has 

been  negligently  constructed  with  reference  to  the  obstruction  of 
the  flow  of  the  surface  waters,  and  whether  such  negligence,  if 
any,  is  the  proximate  cause  of  an  alleged  injury,  are  generally 
questions  to  be  submitted  to  the  Jury. 

— -:  Obstbuction:  Negligence.    Held,  That  a  finding  that  the 


damages  in  this  case  were  not  the  result  of  negligence  on  the  part 
of  defendant  was  sustained  by  the  evidence. 

7.  Instructions:  Assignments  of  Erbob.  If  instructions  are  grouped 
in  an  assignment  of  error  the  determination  that  the  action  of  the 
trial  court,  the  subject  of  complaint,  was  proper  as  to  one  of  such 
instructions  suffices  to  dispose  of  the  entire  assignment. 

t.  Special  Findings:  Failure  to  Request:  Review.  Where  a  jury  is 
directed  to  find  upon  particular  questions  of  fact,  if  any  further 
than  those  submitted  are  desired  by  a  party  to  the  action,  a  re- 
quest must  be  made  for  the  submission  of  the  further  questions. 
If  no  request  is  made,  error  cannot  be  predicated  upon  the  failure 
of  the  court  to  include  such  questions  in  the  list  of  those  directed 
to  be  answered. 

$, :  Immaterial  Answers:  General  VteRDicrr:  Judgment.  Where 

questions  for  special  findings  are  submitted  to  a  Jury  the  answers 
to  which  would  be  immaterial  to  the  issues  as  presented  by  the 
pleadings  and  evidence,  and  in  view  of  the  other  findings  of  the 
Jury,  and  the  Jury  fails  to  answer  one  or  more  of  such  questions, 
it  is  not  prejudicial  error  for  the  court  to  render  a  Judgment  over 
the  objection  of  a  party,  on  the  general  verdict  returned. 

10.  Verdicts.    The  general  and  special  verdicts  held  not  inconsistent. 
63 
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Error  from  the  district  court  of  Lancaster  eountx* 
Tried  below  before  Strode,  J,    Affirmed. 

Samuel  J.  TuttUy  for  plaintiff  in  error. 

A.  R.  Talbotf  contra. 

Harrison,  J. 

This  is  an  action  by  the  plaintiff  in  error,  also  plaintiff 
in  the  lower  court,  to  recover  of  the  defendant  railway 
company  the  damages  alleged  to  have  been  caused  by  the 
obstruction  of  a  water-course  by  the  careless  and  negli- 
gent construction  and  maintenance  of  an  embankment 
by  the  railway  company  on  its  right  of  way  and  the  con- 
sequent flooding  of  the  plaintiff's  premises  or  place  of 
business  in  the  city  of  Lincoln,  and  injury  to  the  articles 
which  he  kept  therein  for  sale.  The  defendant  company, 
in  its  answer,  denies  any  negligence  on  its  part  in  the 
particulars  complained  of  in  the  petition,  and  alleged 
that  the  damages,  if  any,  suffered  by  the  plaintiff  were 
the  result  of  his  own  negligence,  and  further  pleaded  as 
follows:  "Defendant  further  answering  says  that  the 
drainage  provided  for  under  the  road-bed  and  embank- 
ment complained  of  in  plaintiff's  petition  was,  and  has 
been  at  all  times,  sufllcient  to  successfully  and  completely 
drain  the  country  and  property  tributary  thereto,  and 
that  if  any  damage  or  injury  accrued  to  the  plaintiff's 
property,  as  set  forth  in  his  petition,  it  was  due  to  un- 
usual and  unprecedented  heavy  rains  and  to  surface 
water  and  by  reason  of  the  physical  condition  of  the 
property  and  ground  not  owned  or  controlled  by  the  de- 
fendant on  the  north  side  of  said  embankment  and  rail- 
way track,  which  prevented  said  water  from  escaping, 
and  that  the  outlet  and  sewer  provided  for  the  escape  of 
such  surface  water  by  the  city  of  Lincoln  on  said  north 
side  was  insuflftcient  and  out  of  order  and  practically  de- 
stroyed so  that  the  said  surface  water  could  not  escape; 
that  over  which  said  sewer  and  drain  and  conditions  and 
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outlet  the  defendant  railway  company  had  no  control  or 
anthority  whatever,  and  that  the  backing  up  of  the  water 
complained  of  in  the  plaintiff's  petition  was  due  to  the 
carelessness  and  negligence  of  the  city  of  Lincoln,  if  any, 
and  not  to  the  defendant  company.  Defendant  further 
answering  says  that  the  embankment  complained  of  in 
plaintiff's  petition  does  not  cross  a  natural  stream  or 
water  course."  A  reply, — a  general  denial  of  the  new 
matter  contained  in  the  answer, — ^was  filed,  and  on  trial 
to  the  court  and  a  jury  the  defendant  was  successful  and 
secured  a  verdict,  on  and  in  accordance  with  which  judg- 
ment was  subsequently  rendered,  and  the  plaintiff  pre- 
sents the  case  here  for  review. 

It  apiiears  that  on  and  prior  to  the  10th  of  June,  and 
during  some  considerable  time  subsequent  thereto,  the 
plaintiff  was  conducting  mainly  what  is  commonly 
known  as  a  "feed  store"  in  a  building  on  the  corner  of 
Twenty-seventh  and  W  streets  in  the  city  of  Lincoln,  in 
which,  on  the  said  10th  of  June,  he  had  a  stock  or  supply 
consisting  of  bran,  shorts,  hay,  corn,  oats,  chopped  feed, 
etc.  He  also  had  for  sale  some  flour  and  corn  meal.  A 
body  of  land,  the  plaintiff  says  about  a  section  (640  acres), 
one  witness  says  a  half  section,  and  others  fix  it  at  two 
or  three  hundred  acres,  within  the  corporate  limits  of 
the  city  of  Lincoln,  including  some  of  the  improved  por- 
tions of  the  city,  and  all  platted  or  laid  out  in  lots  and 
blocks,  etc.,  on  a  lot  on  which  was  the  plaintiff's  place  of 
business,  has  such  a  surface  conformation  or  is  sloped  so 
that,  in  time  of  rains  or  melting  snows,  any  running 
waters  caused  thereby  flow  toward  and  come  together  in 
a  body  at  a  place  in  what  witnesses  called  a  "draw," 
others  a  "depression  in  the  prairie,"  and  others  a  "chan- 
nel" or  "water  way,"  having  its  course  near  the  store  of 
plaintiff,  and  in,  or  directly  across  which,  an  embankment 
was  made  by  or  for  the  railway  company,  and  which 
stopped  the  flowage  of  waters  in  the  channel.  The  com- 
pany made  a  culvert  by  placing  at  the  base  of  the  em- 
bankment, in  the  course  which  the  surface  waters  had 
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apparently  taken  in  their  flow,  a  tile  of  the  required 
length,  and  of  an  internal  diameter  of  twenty -four  inches. 
On  the  date  stated  in  plaintiff's  petition  there  was  a  very 
heavy  rainfall,  and  the  consequent  flow  of  the  surface 
waters  draining  from  the  body  of  land  or  portion  of  the 
city  we  have  hereinbefore  indicated  came  in  what  plaint- 
iff contends  was  their  regular  and  natural  channel  or 
well-defined  course,  and,  when  they  reached  the  embank- 
ment were,  he  asserts,  by  reason  of  the  construction  of 
such  embankment,  and  the  lack  of  a  proper  culvert  or 
opening  in  the  embankment  for  the  waters  to  run  in  their 
natural  and  usual  direction,  and  pass  through  in  suflR- 
cient  volume  or  quantity,  thrown  back  and  into  the 
plaintiff's  store. 

The  jury,  pursuant  to  directions  given  it  before  retire- 
ment to  consider  of  a  verdict,  made  special  findings  of 
which  we  desire  to  direct  attention  to  the  following: 

"1.  Was  the  water  alleged  to  have  been  backed  up  and 
occasioned  the  damage,  because  of  the  building  of  defend- 
ant's embankment  in  a  natural  or  general  water-course? 

"A.  In  freshets;  yes. 

"2.  Was  the  water  alleged  to  have  caused  the  injury  in 
this  case  surface  water  caused  by  heavy  rains? 

"A.  Yes. 

"3.  Did  the  depression  in  the  land  complained  of  have 
a  water-course  or  natural  channel  with  banks  and  clearly 
defined  water-course? 

"A.  Yes. 

"9.  Was  the  water  complained  of  by  plaintiff  surface 
water? 

"A.  Yes. 

"10.  Was  there  a  natural  water-course  crossed  by  the 
embankment  complained  of? 

"A.  In  freshets;  yes." 

These  established  that  the  jury  believed  from  the  evi- 
dence that  there  was  at  the  place  where  the  embankment 
was  built  a  well-defined  channel  or  course  for  drainage  of 
deposits  or  accumulations  of  rains  or  melting  snows,  of 
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snrface  waters,  and  none  others.  There  was  sufficient 
evidence  in  the  record  to  support  these  findings,  though 
there  was  much  testimony  tending  to  lead  to  a  contrary 
conclusion  in  regard  to  the  appearance  there  of  any  chan- 
nel OP  other  than  a  mere  depression  of  the  prairie,  it  being 
of  the  evidence  that  the  grass  and  weeds  grew  on  the 
whole  surface  of  the  ground  at  this  particular  place,  and 
that  the  land  in  the  depression  was  cultivated,  and  grains 
or  grass  sown  or  planted  there.  It  is  contended  the  find- 
ings of  the  jury  fully  determined  that  this  was  not  the 
course  of  a  stream  of  water  having  a  spring  as  its  source, 
continuous  in  its  flow,  or  of  any  permanency,  but  was  the 
way  in  and  through  which  naturally  flowed  streams  of 
water  having  no  permanancy  or  regularity  as  to  time  of 
flow,  and  dependent  upon  transient  causes  alone  for 
their  origin  or  source.  It  was  not  within  the  definition 
of  a  "water-course"  as  defined  in  the  opinion  in  the  case 
QtPylc  V.  RiehardSy  17  Neb.,  180,  wherein  it  was  said:  "To 
constitute  a  water-course  the  size  of  the  stream  is  not  mu- 
teriaL  It  must,  however,  be  a  stream  in  fact,  as  distin- 
guished from  mere  surface  drainage  occasioned  by  fresh- 
ets or  other  extraordinary  causes,  but  the  flow  of  water 
need  not  be  continuous."  In  Hoyt  v.  City  of  Hudson^  27 
Wis.,  656,  it  was  said  of  a  water-course:  "There  must  be 
a  stream  usually  flowing  in  a  particular  direction,  though 
it  need  not  flow  continually.  It  may  sometimes  be  dry. 
It  must  flow  in  a  definite  channel,  having  a  bed,  sides  or 
banks,  and  usually  discharge  itself  into  some  other  stream 
or  body  of  water.  It  must  be  something  more  than  a 
mere  surface  drainage  over  the  entire  face  of  the  tract  of 
land,  occasioned  by  unusual  freshets  or  other  extraordi- 
nary causes.  It  does  not  include  the  waters  flowing  in 
hollows  or  ravines  in  land,  which  is  the  mere  surface 
water  from  rain  or  melting  snow,  and  is  discharged 
through  them  from  a  higher  to  a  lower  level,  but  which 
at  other  times  are  destitute  of  water." 

According  to  the  third  finding  of  the  jury  the  outlet  for 
water  drawn  into  question  in  this  case,  had  some  of  the 
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essential  distinctive  attributes  of  a  water-course,  but 
lacked  others, — ^among  them  a  frequent  flow  of  water,  or 
a  flow  which  had  any  definite,  and  other  than  an  occa- 
sional, source.  It  was  confined  to  drainage  of  surface 
water.  The  doctrine  of  the  common  law  in  regard  to 
surface  water  is  in  force  and  prevails  in  this  state  as  a 
general  rule.  Under  this  rule  such  water  may  be  con- 
trolled by  the  owner  of  the  land  on  which  it  falls  or  over 
which  it  flows.  He  may  appropriate  to  his  own  use  all 
that  falls  or  comes  on  his  land  and  refuse  to  receive  any 
that  falls  upon  or  comes  on  his  neighbor's  land.  **The 
doctrine  of  this  court  is  the  rule  of  the  common  law,— 
that  surface  water  is  a  common  enemy,  and  that  an  owner 
may  defend  his  premises  against  it  by  dyke  or  embank- 
ment, and  if  damages  result  to  adjoining  proprietors  by 
reason  of  such  defense,  he  is  not  liable  therefor."  {Lincob^ 
&  B.  H.  R.  Go.  V.  Sutherland,  44  Neb.,  526.)  The  general 
rule  has  been  applied  and  enforced  by  this  court  in  several 
instances, — ^notably  in  the  case  of  Morrissey  v.  Chicagoj  B. 
d  Q.  R.  Co.y  38  Neb.,  406;  also  in  Bunderson  v.  Burlington  A 
M.  R.  R.  Co.j  43  Neb.,  545,  in  which  the  rule  announced  in 
Fremont,  E.  d  M.  Y.  R.  Co.  v.  Marley,  25  Neb.,  138,  was  fol- 
lowed. A  modiflcation  of  the  general  rule,  or  rather  its 
application  in  connection  with  the  time-honored  and  jujst 
maxim  that  each  one  must  so  use  his  property  as  not  to 
injure  the  rights  of  another,,  has  been  recognised  in  the 
opinion  in  the  case  of  Anheuser-Bugch  Brewing  Assaeiotion 
V.  Peterson,  41  Neb.,  897,  wherein  it  was  stated:  "Evefy 
proprietor  may  lawfully  improve  his  property  by  doing 
what  is  reasonably  necc^ssary  for  that  purpose,  and  anle» 
guilty  of  some  act  of  negligence  in  the  manner  of  its  exe- 
cution, will  not  be  answerable  to  an  adjoining  proprietor, 
although  he  may  thereby  cause  the  surface  water  to  flow 
onto  the  premises  of  the  latter  to  his  damage.  But  if  ia 
the  execution  of  such  enterprise  he  is  guilty  of  negligence, 
which  is  the  natural  and  proximate  cause  of  injury  to  his 
neighbor,  he  is  accountable  therefor. ''  This  was  firflowed 
in  Lincoln  d  B.  H.  R.  Go.  v.  Sutherland,  44  Neb.,  526.    (See, 
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also,  Jacobsan  v.  Van  Boening^  48  Neb.,  80.)  The  flow  of 
surface  waters  is  goyerned,  and  certain  distinctive  char- 
acteristics given  it,  by  the  natural  conditions  of  the  sur- 
faces of  lands  over  which  it  takes  its  way.  If  the  land  is 
hilly  and  full  of  sharp  irregularities,  the  water  may  be 
forced  rapidly  toward  a  common  point  of  final  drainage, 
through  a  gorge  or  ravine  originally  formed  by  the  action 
ct  the  waters,  or  there  may  be  a  gradual  or  uniform  slope 
from  all  directions  of  a  large  body  of  land  to  one  place  of 
common  drainage,  and  a  resultant,  well-defined,  final  ave- 
nue of  escape  for  the  surface  waters  made  by  the  large 
quantities  which  have  from  time  to  time  run  through  it. 
This  last  may  be  said  to  be  the  condition,  as  ascertained 
and  fixed  by  the  jury  in  the  findings,  existent  at  the  place 
drawn  into  controversy  in  the  present  case.  On  the  other 
hand,  there  may  be  a  flow  of  diffused  waters  over  the  sur- 
face of  lands,  which  passes  across  the  country  in  such 
condition,  and  nowhere  gathers  in  large  or  restricted  vol- 
ume, or  in  any  stream  confined  within  banks  or  in  a  chan- 
nel. This  last  may  be  said  to  be  true  surface  drainage, 
as  to  which  the  general  rule  of  law  is  applicable  in  its 
full  force.  This  fiow,  if  deflected  from  its  course,  would  be 
bat  the  turning  of  a  dispersed  flow,  at  no  point  great,  and 
not  liable  to  cause  damage.  There  are  and  should  be 
no  exceptions  to  the  general  rule  unless  demanded  by 
necessity.  In  the  case  at  bar  the  jury  determined  that 
the  surface  waters  had  flown  from  this  body  of  land  in 
a  channel  with  banks  and  clearly-defined  water-course. 
They  had  made  for  themselves  a  channel,  through  which, 
daring  certain  months  when  there  were  heavy  rains,  they 
flowed  regularly.  This  channel  must  be  said  to  have  pos- 
sessed the  characteristics  of  a  water-course,  and  that 
there  was  the  necessity  for  some  provision  to  be  made  at 
the  time  the  embankment  was  built  for  the  uninterrupted 
flow  of  the  waters  in  the  same  direction  and  in  the  chan- 
nel. By  making  the  necessary  culvert  or  passage  way 
under  its  embankment,  the  company  could  not  be  charged 
with  having  collected  the  surface  waters  in  a  body,  and 
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thrown  them  in  unwonted  quantities  upon  the  premises 
of  its  adjoining  property  owner.  It  would  be  receiving 
the  waters  as  naturally  collected,  and  allowing  them  to 
flow  as  had  been  their  wont  theretofore,  and  would  be 
using  its  property  with  as  little  injury  to  that  of  others  as 
might  be,  or  the  necessities  demanded.  It  would  thus, 
bring  itself  within  all  the  rules  or  fair  exceptions  thereto. 
The  facts  in  the  case  of  Lincoln  &  B.  H.  R.  Co.  v.  Suther- 
landy  supra,  constituted  it  one  very  similar  in  its  leading 
elements  to  the  case  at  bar.  A  summary  of  some  of  the 
main  facts,  as  given  in  the  syllabus  to  the  opinion,  is  as 
follows:  "A  draw  some  seven  miles  in  length  crossed  the 
premises  of  a  farmer.  The  surface  waters  produced  by 
rains  and  melting  snows  were  wont  to  run  into  this  draw 
from  the  surrounding  territory  and  thence  find  their  way 
to  the  Platte  river.  A  railroad  company  constructed  its 
road-bed  across  the  premises  and  built  an  embankment, 
without  culvert  or  opening  over  the  draw."  In  a  suit  by 
the  owner  of  the  land  against  the  company  for  damages 
for  negligently  constructing  the  embankment  without  an 
opening,  whereby  the  surface  waters  were  stopped  and 
overflowed  the  land,  and  destroyed  the  crops  thereon,  it 
was  held  to  call  for  the  application  of  the  rule  against  the 
railroad  company,  that  a  proprietor  must  so  use  his  projh 
erty  as  not  to  unnecessarily  and  negligently  injure  his 
neighbor,  and  the  question  of  negligence  was  one  to  be  de- 
termined by  the  jury.  As  we  view  the  case  at  bar  it  was 
one  for  the  application  of  the  same  rule;  of  necessity  pre- 
sented an  exception  to  the  general  doctrine  in  regard  to 
surface  waters;  and  the  question  of  the  negligence  of  the 
company  in  the  construction  of  its  embankment  was  for 
the  jury  to  settle.  It  was  submitted  to  them,  and.  though 
not  the  subject  of  a  special  finding,  we  must  conclude  that 
it  was  embodied  as  one  of  the  conclusions  on  which  the 
jury  passed  by  its  general  verdict.  A  finding  that  there 
was  no  negligence  shown  which  was  the  natural  and 
proximate  cause  of  the  injury  to  plaintiflPs  property  was 
amply  supported  by  the  evidence.    We  n^ust  conclude 
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that  the  verdict  of  the  jury  was  sustained  by  the  evidence, 
and  not  contrary  to  the  rules  of  law  applicable  to  the 
facts. 

It  is  urged  that  the  court  erred  in  refusing  to  give  cer- 
tain instructions  prepared  and  tendered  on  behalf  of  the 
plaintiff.  The  assignment  in  relation  to  this  alleged  error 
in  both  the  motion  for  new  trial  and  petition  in  error  was 
in  gross  as  to  the  seven  instructions  included.  Of  these, 
the  one  numbered  5  was  erroneous,  in  that  it  ignored  the 
question  of  negligence  on  the  part  of  defendants  as  an 
element  of  the  plaintiff's  right  to  recover.  This  being 
determined  we  need  not  further  examine  the  assignment. 

One  assignment  of  error  is  based  upon  the  proposition 
that  it  was  the  duty  of  the  trial  court,  in  submitting  spe- 
cial questions  to  the  jury,  to  have  included  one  to  which 
an  answer  would  have  disclosed  what  the  jury  estimated 
to  be  the  amount  of  the  damages  caused  to  the  property 
of  plaintiff  by  the  waters,  so  that  if  it  becaipie  necessary 
to  render  judgment  on  the  special  findings  for  plaintiff, 
as  is  the  contention  should  now  be  done,  it  would  be  pos- 
sible to  do  so  intelligently  and  in  full.  Sections  292  and 
293  of  the  Code  of  Civil  Procedure,  upon  the  subject  of 
special  verdicts,  are  as  follows: 

"Sec.  292.  A  special  verdict  is  that  by  which  the  jury 
finds  the  facts  only.  It  must  present  the  facts  as  estab- 
lished by  the  evidence,  and  not  the  evidence  to  prove 
them;  and  they  must  be  so  presented  as  that  nothing  re- 
mains to  the  court  but  to  draw  from  them  conclusions  of 
law. 

'  "Sec.  293.  In  every  action  for  the  recovery  of  money 
only,  or  specific  real  property,  the  juiy,  in  their  discre- 
tion, may  render  a  general  or  special  verdict.  In  all  other 
eases  the  court  may  direct  the  jury  to  find  a  special  ver- 
dict. In  writing,  upon  all  or  any  of  the  issues;  and  in  all 
eases  may  instruct  them  if  they  render  a  general  verdict, 
to  find  upon  particular  questions  of  fact  to  be  stated  in 
writing,  and  may  direct  a  written  finding  thereon.  The 
special  verdict  or  finding  must  be  filed  with  the  clerk  and 
entered  on  the  journal. '*  ♦ 
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Under  these  it  would  seem  that  the  court  may  direct 
special  findings  on  any  one  or  all  of  the  issues  of  fact,  but, 
however  this  may  be,  it  appears  from  the  record  that 
counsel  for  plaintiff  excepted  to  the  submission  to  the 
jury  of  any  of  the  list  of  questions  calling  for  special  find- 
ings or  verdict.  If  any  other  or  different  from  those  sub- 
mitted were  desired,  they  should  have  been  prepared  and 
submitted  to  the  court  by  counsel,  or  at  least  there  ahould 
have  been  a  request  for  the  submission  of  such  further 
queries  as  were  desired,  and  if  refused,  an  exception  noted. 
This  not  having  been  done,  the  assignment  must  be  over- 
jruled.  (Eversm  v.  Graves,  26  Neb.,  262;  First  Nai.  Bank 
of  North  Bend  v.  MUtonbergery  33  Neb.,  847.) 

Error  is  also  assigned  of  the  action  of  the  court  in  re- 
ceiving the  special  verdict  with  one  of  the  questions 
therein  unanswered.    Query  numbered  8,  was  as  follows: 

"Was  the  grade  of  Twenty-seventh  street  in  front  of 
the  store  building  of  plaintiff  which  contained  the  goods 
said  to  have  been  damaged  established  prior  to  the  build- 
ing of  said  store  by  the  plaintiff? 

"A.  Don't  know." 

It  is  urged  that  this  was  not  an  answer  to  the  question, 
and  that  it  was  error  to  receive  the  special  verdict  with 
this  answer  in  the  form  in  which  it  appeared;  and  the 
case  of  Doom  v.  Walker^  15  Neb.,  339,  is  cited  in  which  it 
was  held:  "Where,  under  the  provisions  of  section  293  of 
the  CJode  of  Civil  Procedure,  the  court  shall  have  in- 
structed the  jury  that  if  they  render  a  general  verdict,  to 
find  upon  particular  questions  of  fact,  stating  the  same  in 
writing,  and  directing  a  written  finding  thereon,  the  jury 
shall  fail  to  agree  to  a  finding  upon  the  whole  or  a  part  of 
such  questions,  but  shall  find  a  general  verdict,  it  is  error 
upon  the  part  of  said  court, — over  the  objection  of  the  de- 
fendant against  whom  is  the  said  general  verdict, — to 
receive  such  verdict,  and  judgment  thereon  will  be  re- 
versed." (See,  on  the  same  subject.  Sandwich  Enterprim 
Co.  V.  West,  42  Neb.,  722.)  While  the  foregoing  is  the  rule;, 
it  is  also  true  that  where  a  question  is  submitted  for  ape- 
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cial  finding  which  is  immaterial  under  the  pleadings  and 
evidence  in  the  cause  on  trial  and  the  jury  fails  to  answer 
the  question,  it  will  furnish  no  ground  for  reversal  of  a 
judgment  rendered  on  a  general  verdict  returned  by  the 
jury.  {Missouri  P.  R.  Co.  v.  Yandeventevj  26  Neb.,  222.)  In 
the  case  at  bar  the  question  submitted  which  the  jury  did 
not  answer  was  immaterial  under  the  pleadings  and  evi- 
*dence  and  in  view  of  the  findings  of  the  jury  on  the  other 
questions  which  it  considered  and  answered;  hence,  if 
any  error  in  the  action  of  the  court  in  the  rendition  of  a 
judgment  on  the  general  verdict,  over  the  objection  of 
the  plaintiff,  it  was  error  which  was  not  prejudicial  to 
his  rights,  from  which  it  follows  that  this  assignment  is 
unavailing  and  must  be  overruled. 

It  is  also  argued  that  the  general  and  special  verdicts 
were  inconsistent;  that  under  such  a  condition  it  was 
error  for  the  trial  court  to  render  judgment  in  accordance 
with  the  general  verdict  The  rule  invoked  is  correct,  but 
not  applicable  in  this  case.  The  verdicts  were  not  incon- 
sistent, but  in  harmony. 

It  follows  from  the  foregoing  discussion  that  the  judg- 
ment of  the  district  court  will  be 

Affirmed. 


HotAM  W.  Olcott,  appeixbe,  v.  John  A.  Bolton,     |  g  ttoj 
APPBLI4ANT. 

F11.ED  Mabch  3, 1897.    No.  7026. 

1,  Action  to  Bescind  Contract  of  Sale  of  Bank  Stock:  Falsx  Rbpsb- 
8ENTAT10N8:  Decbee  for  Plaintiff.  Eyldenoe  hM  BUfflcient  t» 
sustain  the  findings  and  Judgment  of  the  trial  court 

I.  Sales:  False  Representations:  Rescission.  If  to  induce  a  party  to 
purchase  capital  stock  of  a  corporation  representations  are  made 
of  material  facts  which,  if  true,  would  enhance  the  value  of  th» 
stock,  but  which  are  false,  to  the  knowledge  of  the  vendor,  or,  if 
without  knowledge  the  statements  are  made  by  him  as  repre- 
sentations of  positive  to  him  known  facts,  if  believed  to  be  true 
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and  relied  and  acted  upon  by  the  vendee  in  making  the  parchaae» 
and  to  his  injury*  an  action  of  damages  or  for  rescission  of  the 
sale  accrues  in  favor  of  the  vendee. 


:  :  ,  If  representations  consist  of  direct  state- 
ments or  asserted  facts,  and  to  ascertain  their  truth  or  falsity 
would  necessitate  an  examination  or  investigation,  the  party  to 
whom  they  are  made  may  place  reliance  on  them. 

That  the  complainant  obtained  information 


on  the  same  subject  other  than  that  contained  in  the  representa- 
tions, but  from  which  he  did  not  learn  their  falsity,  will  not  de-  ♦ 
prive  him  of  his  right  of  action. 

:  :  :  Retubn  of  Pkopebtt.    Where  the  evidence 


sustains  a  finding  that  as  soon  as  plaintiff  in  an  action  for  the 
rescission  of  a  sale  alleged  to  have  been  induced  by  false  repre- 
sentations of  the  vendor  discovered  the  falsity  of  the  representa^ 
tions  he  tendered  a  return  of  the  property  and  demanded  a  rescis- 
sion of  the  sale,  it  is  sufficient  as  to  the  point  in  regard  to  the 
time  rescission  was  demanded. 

AppEAii  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Strode,  J.    Affirmed. 

The  opinion  contains  a  statement  of  the  case. 

Mockettj  Raihbolt  d  Polk  and  J.  R.  Webster j  for  appel- 
lant: 

On  plaintiff's  own  evidence  the  representations  were 
not  in  the  nature  of  warranty,  but  at  most  a  mere  ex- 
pression of  opinion,  which  the  evidence  shows  beyond 
doubt,  and  the  court  affirmatively  finds,  were  stated 
in  good  faith.  Upon  the  proofs  and  findings,  in  any 
(»vent,  a  decree  should  have  been  entered  in  favor  of  this 
appellant.  (Adams,  Equity  [7th  ed.],  p.  178;  Spence  v, 
Durcrtj  3  Ala.,  251;  Pasley  v.  Freeman^  3  T.  R.  [Eng.],  51; 
Freeman  v.  Baker ^  5  B.  &  Ad.  [Eng.],  797;  Ormrod  v.  Huih, 
14  M.  &  W.  [Eng.],  651;  Parmelee  v.  Adolphy  28  O.  St.,  10; 
Lord  V.  Goddardj  13  How.  [TJ.  S.],  198;  Russell  v.  Clarke^  7 
Cranch  [U.  S.],  93;  Try  on  v.  Whitm^irshj  1  Met.  [Mass.],  1; 
Meyer  v.  Amidony  45  N.  Y.,  169;  Cowley  v.  Smyth,  46  N.  J. 
Law,  380;  Stone  v.  Demy,  4  Met  [Mass.],  151;  Toung  v. 
Covelly  8  Johns.  [N.  Y.],  25;  Hopper  v.  Sisk,  Smith  [Ind.], 
102;  Fooks  v.  Waples,  1  Har.  [Del.],  131;  Bot/d  v.  Broume^ 
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6  Pa.  St.,  316;  Weeks  v.  Burton^  7  Vt,  67;  Wells  v.  Jewett, 
11  How.  Pp.  [N.  Y.],  242;  Ashlin  v.  White^  1  Holt  [Eng.], 
387;  Shrewshwry  v.  Blount,  2  Man.  &  G.  [Eng.],  475.) 

If  the  means  of  knowledge  are  at  hand,  and  equally 
available  to  both  parties,  and  the  subject-matter  is  open 
to  the  inspection  of  both  alike,  and  there  are  no  fiduciary 
or  confidential  relations,  and  no  warranty  of  the  facts, 
the  injured  party  must  show  that  he  has  availed  himself 
of  the  means  of  information  existing  at  the  time  of  the 
transaction  before  he  will  be  heard  to  say  that  he  was 
deceived  by  the  misrepresentation  of  the  other  party. 
(Rtidd  V.  RobinsoUj  126  N.  Y.,  113;  Champion  v.  Woods j  12 
Am.  St  Rep.  [Cal.],  126;  Leggett  v.  New  Jersey  Mfg.  Co., 
23  Am.  Dec.  [N.  J.  Eq.],  728;  Wakeman  v.  Dalley,  51  N.  Y., 
27;  Stoentzel  v.  Pennsylvania  Bank,  147  Pa.  St.,  140;  Maisch 
V.  Seamm^s  Saving  Fund,  5  Phila.  [Pa.],  30;  Briggs  v. 
Spaulding,  141  U.  S.,  132;  In  re  Forest,  10  Ch.  Div.  [Eng.], 
450;  Spering^s  Appeal,  10  Am.  Kep.  [Pa.],  684;  Ackerman 
17.  Halsey,  37  N.  J.  Eq.,  363;  Hun  v.  Cary,  82  N.  Y.,  65;  In 
re  Denham,  25  L.  E.,  Ch.  Div.  [Eng.],  752;  Watt's  Appeal^ 
78  Pa.  St,  391.) 

To  entitle  a  party  to  rescind  a  contract  for  the  sale  of 
chattels  on  the  ground  of  fraud,  he  must  offer  to  return 
the  property  received  by  him  and  demand  a  rescission 
within  a  reasonable  time  after  discovery  of  the  fraud. 
{Broum  v.  Waters,  7  Neb.,  428;  Kingsley  v.  Wallis,  14 
Me.,  57.) 

B.  D.  Steams  and  E.  C.  Strode,  contra: 

If  the  representations  of  appellant  in  regard  to  the 
stock  and  condition  of  the  bank  were  in  fact  false,  appel- 
lee is  entitled  to  a  rescission,  though  appellant  believed 
his  statements  were  true  when  made.  (Kerr,  Fraud  & 
Mistake,  p.  53;  1  Story,  Equity  Jurisprudence,  sec.  193; 
Adams,  Equity,  p.  177;  2  Pomeroy,  Equity,  sec.  885; 
Bigelow,  Law  of  Fraud,  p.  413;  Martin  v.  Hill,  43  N.  W. 
Rep.  [Minn.],  337;  Mitchell  v.  Zimmerman,  4  Tex.,  75; 
Stimson  v.  Helps,  9  Colo.,  33;  Allen  v.  Hart,  72  111.,  104; 
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Booth  V.  8mm,  117  111.,  370;  Bou)m  v.  Schuler,  41  111.,  192; 
Miner  v.  Medhury,  6  Wis.,  294;  Holcomb  v.  Noble,  37  N.  W. 
Rep.  [Mich.],  497;  Parmelee  v.  Adolph,  28  O.  St,  10;  Ghat- 
ham  Furnace  Co.  v.  Mofatt,  18  N.  E.  Rep.  [Mass.],  168; 
Gray  t?.  Robbins,  11  Atl.  Rep.  [N.  J.],  680;  Kennedy  v. 
McKay,  43  N.  J.  Law,  288;  Rimer  v.  Dugan,  39  Miss.,  477; 
Shackelford  v.  Handley,  10  Am.  Dec.  [Ky.],  753;  East  v. 
Matheny,  10  Am.  Dec.  [Ky.],  721;  Yeater  v.  Hints,  24  Mo. 
App.,  619;  Linhart  v.  Foreman,  77  Va.,  540;  Lowe  v. 
Trunble,  78  Va.,  65;  Nelson  v.  Wood,  62  Ala,,  175;  Bridge 
V.  Penniman,  12  N.  E.  Rep.  [N.  Y.],  19;  Leavitt  v.  Sizer^  35 
Neb.,  80;  Phillips  v.  Jones,  12  Neb.,  215.) 

Appellant,  as  a  director  of  the  Nebraska  Savings  Bank, 
is  conclusively  presumed  to  know  the  financial  condition 
of  the  bank.  As  such  director  he  is  conclusively  pre- 
sumed to  know  the  falsity  of  his  statements  to  appellee 
in  regard  to  the  prosperous  condition  of  the  bank.  {Speck 
V.  Riggin,  40  Mo.,  405;  Hun  v.  Gary,  37  Am.  Rep.  [N.  Y.\ 
546;  German  Savings  Bank  v.  Wulfekuhler,  19  Kan.,  60; 
Merchants  Bank  v.  Rudolph,  5  Neb.,  527;  McDouxll  v.  Ar- 
kansas M.  &  A.  Go.,  38  Ark.,  17;  Scale  v.  Baker,  7  S.  W.  Rep. 
[Tex.],  742;  Prewett  v.  Trimble,  17  S.  W.  Rep.  [Ky.],  356; 
Tyler  v.  Savage,  143  U.  S.,  79;  Martin  v.  Webb,  110  U.  S.,  7; 
Foley  V.  Holtry,  43  Neb.,  137.) 

Habrison,  J. 

In  this,  an  action  instituted  in  the  district  court  of 
Lancaster  county,  the  appellee  sought  and  was  accorded 
a  decree  by  which  was  effected  a  rescission  of  a  contract 
of  sale  to  him  by  appellant  of  a  number  of  shares  of  the 
stock  of  the  Nebraska  Savings  Bank.  The  grounds  for 
rescission  were  the  alleged  false  representations  of  the 
appellant,  by  which,  it  was  claimed,  the  appellee  was 
induced  to  purchase  the  stock.  The  sale  was  made  on 
or  about  January  7, 1893,  and  this  suit  was  brought  June 
22  of  the  same  year.  Defendant's  answer  contained  a 
denial  of  any  false  representations  on  his  part,  and  con- 
tained affirmative  allegations  that  the  statements  made 
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by  him  to  appellee  in  the  course  of  the  contract  of  sale 
were  true,  and  were  made  in  good  faith;  also  denial 
that  appellee  relied  in  the  purchase  of  the  stock  on  state- 
ments of  appellant,  and  further  stated  that  appellee  made 
inquiries  elsewhere,  and  of  other  persons,  and  thus  ob- 
tained the  information  on  which  he  relied  in  making  the 
purchase;  and  further,  that  with  full  knowledge  of  all 
the  facts  in  relation  to  the  stock  and  its  value,  as  affected 
by  the  condition  of  the  bank  financially,  the  appellee 
held  and  controlled  the  stock  for  a  number  of  months. 

The  appellant  argues:  "First,  the  evidence  is  insuffi- 
cient to  sustain  a  judgment  against  him;  second,  that 
upon  the  findings  of  the  court  and  proof,  judgment  should 
have  been  in  favor  of  appellant."  The  trial  judge,  in 
compliance  with  a  request  of  appellant's  counsel,  made 
written  findings  of  facts,  among  which  was  one  in  regard 
to  the  representations  made,  from  which  we  gather 
clearly  that  they  were  not  only  such  as  might  be  regarded 
as  opinions  with  reference  to  the  value  of  the  stock,  as 
the  counsel  for  appellant  contend,  but  were  in  relation 
to  the  then  existing  condition  of  the  bank;  and  they 
were  material,  for,  if  true,  the  value  of  the  stock  would 
be  much  enhanced,  and  if  false,  correspondingly  de- 
creased. There  was  also  a  finding  that  the  representa- 
tions made  by  appellant  were  untrue,  and  further,  that 
the  appellee  relied  upon  them  as  true  in  the  purchase  of 
the  stock.  There  was  a  further  finding  that  the  appel- 
lant did  not  know  that  what  purported  to  be  the  facts 
of  his  statement  were  false  or  different  than  he  asserted. 
We  will  here  say  that  at  the  time  of  the  negotiations  be- 
tween the  parties,  which  culminated  in  the  sale  of  which 
the  rescission  is  herein  sought,  the  appellant  stated  the 
fact  that  he  was  then,  and  had  been  for  some  considerable 
time,  a  director  of  the  bank,  the  stock  of  which  was  the 
subject  of  sale.  It  was  also  of  the  findings  that  appellee, 
as  soon  as  he  ascertained  that  the  representations  made 
by  appellant  at  the  time  of  the  sale  were  untrue,  tendered 
a  return  of  the  stock  and  demanded  a  rescission,  which 
was  refused. 
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In  respect  to  the  contention  that  the  judgment  is  not 
sustained  by  the  evidence,  we  have  carefully  examined 
the  evidence,  and  while  it  is  conflicting  as  to  many  points 
in  issue,  the  findings  of  the  court  upon  which  the  judg- 
ment is  based  are  sufficiently  supported  by  the  evidence 
and  will  not  be  disturbed.    We  do  not  deem  a  discussion 
of  the  evidence  in  detail  necessary  here,  hence  omit  it. 
The  rules  of  law  applicable  to  the  facts,  reduced  to  con- 
clusions as  embodied  in  the  findings  of  the  trial  court, 
may  be  said  to  be  well  established.    As  was  stated  in  an 
opinion  of  this  court,  written  by  Irvine,  C,  in  the  case 
of  Foley  t?.  Holtry^  43  Neb.,  137,  in  which  the  rescission 
of  a  sale  of  shares  of  the  capital  stock  of  a  corporation 
was  in  issue:   "The  elements  necessary  to  sustain  such 
an  action  have  been  recently  summarized  by  this  court 
as  follows:  (1)  It  must  be  alleged  and  proved  what  rep- 
resentation was  made;    (2)  that  it  was  false;    (3)  that 
plaintiff  believed  the  representation  to  be  true;  (4)  relied 
on  and  acted  upon  it;  (5)  and  was  thereby  injured.     {Stet- 
son V.  RiggSy  37  Neb.,  797.)"    But  in  this  case  we  have 
another  fact;  t.  e.,  the  party  who  made  the  representa- 
tions was  without  knowledge  as  to  their  truth  or  falsity, 
and  believed  them  to  be  true.     In  the  opinion  in  Foley  0. 
Holtry,  supra,  it  was  observed  on  this  point:  "To  these 
requirements  the  courts  formerly  added  another,  to-wit, 
that  defendant  must  have  known  that  the  representa- 
tions were  false.    A  more  accurate  statement,  in  view 
of  the  later  decisions,  would  be  that  the  defendant  must 
either  know  that  the  representations  were  false,  or  else 
they  must  be  made,  without  knowledge,  as  positive  state- 
ments of  known  fact.    The  rule  as  thus  formulated  prac- 
tically charges  the  defendant  with  notice  of  the  truth  in 
all  cases  where  he  makes  positive  representations  of  ex- 
isting facts."    It  is  claimed  that  the  appellee  might  have 
made  such  an  examination  of  the  affairs  of  the  bank  and 
of  its  condition  financially  as  would  have  afforded  him 
full  information  in  regard  thereto,  and  that  it  devolved 
upon  him  so  to  do.     With  this  view  we  cannot  agree. 
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The  statements  of  appellant  were  what  purported  to  be 
facts  known  to  him,  and  were  positive  in  their  character, 
and  the  appellee  could  not  have  ascertained  their  truth 
or  falsity  without  an  investigation.  Under  such  con- 
<litions  he  was  warranted  in  relying  upon  the  representa- 
tions as  made.     {Foley  v.  Holtry^  supra.) 

It  is  also  urged  that  the  appellee  made  inquiries  of 
other  persons  in  regard  to  the  capital  stock  of  the  bank 
and  its  value,  and  also  the  other  matters  that  were  sub- 
jects of  the  representations  made  by  appellant;  that 
having  done  so  and  thus  obtained  information  there- 
upon, he  must  be  presumed  to  have  relied  upon  such 
information,  and  not  upon  the  representations  of  appel- 
lant. It  was  shown  that  appellee  had  a  conversation 
with  at  least  one  other  person  besides  appellant  in  regard 
to  the  stock  of  the  bank,  its  value,  and  other  points  bear- 
ing on  such  value;  but  it  does  not  appear  that  by  so 
doing  he  discovered,  to  any  extent  or  in  any  particular, 
the  falsity  of  the  representations  made  by  appellant,  nor 
does  it  appear  that  he  relied  in  any  degree  upon  the  in- 
formation thus  obtained;  hence  the  fact  that  he  had  such 
conversation  did  not  impair  his  right  to  this  action 
against  the  appellee. 

The  judgment  of  the  district  court  was  sufficiently  sus- 
tained by  the  evidence,  and  in  accordance  with  the  rules 
of  law  applicable  to  the  facts,  and  will  be 

Affirmed. 


MoKinlby-Lanning   Loan  &  Trust  Company,  apphl- 
LANT,  V.  Edward  C.  Aldrich  et  al.,  appellees. 

Filed  March  3,1897.    No.  7137. 

Vsury.  To  constitute  a  plea  of  usury  facts  must  be  stated  which  dis- 
close a  contract  between  the  parties  thereto  by  which  there  is 
received  or  reserved  a  rate  of  interest  in  excess  of  the  maximum 
aUowed  by  law. 

54 
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Appeal  from  the  district  court  of  Frontier  county. 
Heard  below  before  Welty,  J.    Reversed. 

Tibbets,  Morey  &  Fe7TiSy  for  appellant 

t7.  H.  Broody f  contra. 

Habrison,  J. 

The  plaintiff  commenced  this  action  in  the  district 
court  of  Frontier  county  to  foreclose  real  estate  mort- 
gages. At  a  trial  of  the  issues  joined  the  trial  court 
entered  a  decree  of  foreclosure,  by  which  the  amount  of 
plaintiff's  alleged  claim  was  reduced  by  the  favorable 
finding  on  the  allegation  in  the  answer  that  the  loan 
transaction  evidenced  by  the  notes  and  mortgage  in  suit 
was  usurious.  The  plaintiff  has  appealed  to  this  court. 
Subsequent  to  the  appearance  of  the  record  here  a  motion 
was  made  to  quash  the  bill  of  exceptions,  which,  on  hear- 
ing, was  sustained;  hence  the  evidence  adduced  on  the 
trial  is  not  before  us,  and  the  sole  question  for  determi- 
nation is,  will  the  pleadings  support  the  judgment  ren- 
dered? and  is  to  be  settled  by  an  examination  of  the 
answer,  to  ascertain  whether,  to  the  extent  there  was 
attempted  in  it  to  set  up  the  usurious  character  of  the 
transaction  of  the  mortgage  loan,  it  was,  as  a  plea 
thereof,  sufficient.  The  portion  of  the  answer  we  have 
referred  to  was  as  follows,  after  admitting  the  execution 
and  delivery  of  the  notes  and  mortgages  alleged  in  the 
petition:  "That  the  notes  and  mortgages  described  in 
plaintiff's  petition  were  given  for  a  loan  of  |800,  running 
for  five  years,  at  ten  per  cent  interest  per  annum  from 
date,  payable  semi-annually;  that  the  notes  of  |12  each 
described  in  count  1  of  plaintiff's  petition  had  no  other 
consideration  than  that  of  being  for  a  part  of  the  interest 
on  the  said  loan  of  $800,  and  admits  the  matters  alleged 
in  count  2  of  said  petition  to  be  true.  Alleges  that  said 
transaction  and  loan  of  ?800  as  above  set  forth  and  the 
notes  and  mortgages  given  in  connection  with  said  trans- 
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action  are  usurious  in  this,  that  in  the  making  thereof 
the  payees,  W.  H.  Lanning  and  \V.  H.  Liehty,  in  addi- 
tion to  the  contract  by  said  defendant  to  pay  them  ten 
pep  cent  per  annum,  the  full  amount  allowed  by  law, 
received  and  reserved  |100  as  illegal  interest  and  bonus 
on  said  loan;  that  of  said  loan  of  |800  defendants  only 
received  the  sum  of  |700,  as  follows:  $350  at  the  time 
said  loan  was  made,  and  f350  sixty  days  thereafter;  that 
the  rate  of  interest  on  said  loan  amounted  to  more  than 
ten  per  cent  per  annum,  and  that  the  above  transaction 
was  between  W.  H.  Lanning  and  W.  H.  Liehty  and  said, 
defendants." 

In  the  decision  of  the  case  of  Leonard  v.  Coj?,  10  Neb.^ 
541,  which  was  an  appeal  by  the  plaintiff  in  the  case 
from  a  decree  of  foreclosure  of  a  mortgage  in  which  he 
had  been  adjudged  to  receive  a  less  sum  than  claimed,  by 
reason  of  the  favorable  consideration  in  the  trial  court 
of  the  defendant's  plea  of  i^sury,  it  was  held  in  the  opin- 
ion, written  by  jMaxwell,  C.  J.:  "To  constitute  usury 
there  must  be  a  contract  between  the  lender  and  the  bor- 
rower, by  which  the  lender  receives  or  reserves  a  greater 
rate  of  interest  than  the  maximum  allowed  by  law;" 
citing  Richards  v,  Konntze,  4  Neb.,  205.  And  in  the  case  of 
New  England  Mortgage  Security  Co.  v.  Sandford,  16  Neb., 
689,  wherein  the  sufficiency  of  an  answer  or  plea  of  usury 
in  the  foreclosure  of  a  mortgage  loan  was  under  consid- 
eration, the  plea  in  that  case  being  very  similar  to  the 
one  in  the  case  at  bar,  in  practical  effect  the  same,  it  was 
said  in  the  opinion,  written  by  Maxwell,  J. :  "The  proof 
cannot  make  a  stronger  defense  than  the  answer  in  the 
case.  It  is  therefore  essential,  in  pleading  usury,  to  state 
with  whom  the  usurious  agreement  was  made,  its  nature, 
and  the  amount  of  usurious  interest  agreed  upon  or  re- 
ceived. {Manning  i\  Tyler,  21  N.  Y.,  567;  Maxw^ell,  PI. 
[3d  ed.],  105.)  The  court  will  not  presume  that  the  par- 
ties intended  to  evade  the  law,  but  there  must  be  an 
allegation  to  that  effect." 

In  the  case  of  Rose  v.  Mtinford,  36  Neb.,  148,  in  which, 
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inter  aliay  the  sufficiency  of  a  plea  of  usury  in  an  answer 
was  considered,  it  was  stated:  "We  agree  with  appellee 
that  the  answer  does  not  allege  sufficient  facts  to  consti- 
tute the  defense  of  usury.  To  make  a  contract  usurious 
there  must  be  an  agreement  between  the  borrower  and 
lender  by  which  the  latter  receives  or  reserves  a  greater 
rate  of  interest  than  the  law  allows.  There  must  be  an 
intent  on  the  part  of  the  borrower  to  give  and  of  the 
lender  to  receive  interest  in  excess  of  the  legal  limit 
(Jjconard  v.  CoXj  10  Neb.,  541;  New  England  Co.  v.  Smtdford, 
16  Xeb.,  689.)  Testing  the  answer  by  the  above  rule,  the 
pleading  is  clearly  insufficient.  The  facts  alleged  therein 
do  not  show  that  the  contract  was  usurious;  nor  can  it  be 
inferred  from  the  facts  Sitated  that  there  was  an  intent 
to  evade  the  law  on  the  subject  of  usury.  It  fails  to  aver 
the  rate  of  interest  agreed  upon.  True,  the  answer  sets 
up  the  amount  of  money  received  by  Munford  on  the  loan, 
but  it  does  not  state  that  the  difference  between  the 
amount  so  received  and  the  face  of  the  note  was  intention- 
ally retained  by  Sandfoinl  as  interest,  nor  can  any  such  a 
conclusion  be  properly  drawn  from  the  facts  alleged.'^ 
<See,  also,  Anglo-American  Land  Mortgage  &  Agency  Co.  v. 
Brohman,  33  Neb.,  409;  Rainholt  v.  Strang,  39  Neb.,  339; 
Bell  V.  Stoicey  44  Neb.,  210.)  Tested  by  the  established 
rule  in  this  state,  set  forth  in  the  cases  to  which  we  have 
referred,  the  plea  of  usury  in  the  answer  in  the  case  at 
bar  is  insufficient.  It  fails  to  show  the  intent  with  which 
the  amount  alleged  to  have  been  reserved  was  so  retained, 
•or  that  it  was  pursuant  to  any  contract  or  agreement 
between  the  parties  as  interest  on  the  principal  sum. 
The  answer  was  insufficient  and  the  judgment  must  be 
reversed  and  the  cause  remanded  to  the  district  court 
for  further  proceedings. 

Beyersbd  and  bbmanbbd. 
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H.  M.  Hopewell  v.  M.  S.  McGrew,  Assignee. 

Filed  March  3, 1897.    No.  7147. 

1.  Pleading:  Waiver  op  Defect.    That  the  party  answers  over  after 

his  general  demurrer  to  a  petition  is  overruled  is  not  a  waiver  of 
the  defect  that  the  petition  fails  to  state  a  cause  of  action.  {Coaf 
V,  Peoria  Mfg.  Co,,  42  Neb.,  660.) 

2.  Principal  and  Surety.    The  liability  of  a  surety  is  measured  by,  and 

will  not  be  extended  beyond,  the  strict  terms  of  his  contract. 

3.  Attachment  Bond:  Sureties.    The  obligation  of  a  surety  in  an  un- 

dertaking in  attachment  is  to  pay  the  obligees  thereof  the  dam- 
ages sustained  by  reason  of  the  attachment,  "if  the  order  be 
wrongfully  obtained." 

4.  Action  on  Attachment  Bond:  Pleadino.    The  petition  disclosed 

that  the  action  was  brought  by  the  assignee  of  a  party,  a 
stranger  to  those  described  in  the  attachment  bond,  and  was  one 
for  damages  whic^  he  claimed  to  have  sustained  by  reason  of  the 
seizure  under  the  writ  of  attachment  of  property  of  which  he  was 
in  possession  as  such  assignee.  Held,  Not  to  state  a  cause  of  action 
on  the  bond. 

Error  from  the  district  court  of  Burt  county.  Tried 
below  before  Ambrose,  J.    Reversed. 

E.  W.  Peterson^  for  plaintiff  in  error. 

Charles  T.  Dickinsony  contra. 

Harrison,  J. 

This,  an  action  on  an  undertaking  in  attachment  pro- 
ceedings, was  instituted  in  the  district  court  of  Burt 
county  November  27,  1891.  A  trial  of  the  issues  pre- 
sented by  the  pleadings  as  settled  and  filed  in  accordance 
with  the  rulings  of  the  court  resulted  in  a  judgment  in 
plaintiff's  favor,  and  the  case  has  been  removed  to  this 
court  by  error  proceedings  on  the  part  of  defendant. 

The  plaintiff  in  error  was  surety  upon  the  attachment 
bond  in  suit  and  the  action  was  against  him  alone,  his 
principal  not  being  joined.  By  one  of  the  assignments 
of  error  the  point  is  raised,  were  there  sufficient  facts 
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stated  in  the  petition  to  constitute  a  cause  of  action?  The 
petition  we  will  now  give  in  part  as  it  appears  in  the  rec- 
ord, and  of  other  portions  the  substance,  as  foUow^s: 

"Comes  now  the  above  named  plaintiff  and  for  cause  of 
action  against  said  defendant  complains  and  says,  that 
heretofore,  to-wit,  on  the  7th  day  of  October,  1889,  Charles 
Erickson,  a  merchant  doing  business  at  Oakland,  Ne 
braska,  executed  and  delivered  to  F.  F.  Parker,  sheriff  of 
Burt  coimty,  Nebraska,  a  deed  of  assignment  of  all  his 
property,  for  the  benefit  of  his  creditors;  that  within 
twenty-four  hours  after  the  execution  and  delivery  of  said 
deed  to  the  said  Parker,  the  said  Parker  caused  the  same 
to  be  recorded  in  the  office  of  the  clerk  of  Burt  county, 
Nebraska,  and  immediately  took  possession  of  all  the 
property  of  said  Charles  Erickson;  that  afterwards,  to- 
wit,  on  the  14th  day  of  June,  1890,  one  James  R.  Foree 
was  duly  elected  by  the  creditors  of  said  Erickson  as  as- 
signee, due  and  legal  notice  of  the  time  and  place  of  said 
election  having  been  given  by  the  county  judge  of  said 
county,  as  required  by  law.  Immediately  after  said  elec- 
tion the  said  Foree  gave  the  bond  required  and  entered 
upon  the  discharge  of  his  duties  as  assignee  of  said  estate. 

"Plaintiff  further  represents  that  the  term  of  office  of 
said  F.  F.  Parker  expired  in  January,  1890,  and  the 
plaintiff  herein  is  the  duly  elected,  qualified,  and  acting 
successor  in  office  of  the  said  Parker  as  sheriff  as  afore- 
said. 

"On  the  9th  day  of  September,  1891,  upon  the  applica- 
tion of  the  J.  T.  Bobinson  Notion  Company,  Sweet,  Demp- 
ster &  Co.,  and  other  creditors  of  said  Charles  Erickson, 
the  county  court  made  an  order  removing  said  James  R. 
Foree  from  the  further  execution  of  said  trust,  and  re- 
stored the  plaintiff  herein,  as  the  sheriff  of  said  county, 
to  the  execution  of  said  trust,  from  which  order  no  appeal 
has  been  taken,  and  the  same  remains  unreversed  and  in 
full  force  and  effect. 

"Plaintiff  further  represents  that  on  the  12th  day  of 
October,  1891,  Henry  W.  King  &  Co.,  of  Chicago,  Illinois, 
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commenced  in  the  district  court  of  Burt  county,  Nebraska, 
an  action  by  attachment  against  the  firm  of  Anderson  & 
Erickson,  and  F.  F.  Parker  as  assignee,  for  the  recovery 
of  money  from  said  firm,  alleging  in  the  affidavit  for  said 
attachment  and  as  a  ground  for  said  attachment,  ^That 
said  Anderson  &  Erickson  lias  assigned,  removed,  and 
disposed  of  a  part  of  the  said  firm  property  with  the  in- 
tent to  defraud  their  creditors,  and  the  creditors  of  said 
firm,  and  that  said  Anderson  &  Erickson  are  about  to 
dispose  of  the  balance  of  their  property  with  the  intent 
to  defraud  their  creditors,  and  the  creditors  of  the  firm; 
that  the  said  Anderson  &  Erickson  are  about  to  convert 
their  partnership  property  into  money  for  the  purpose  of 
placing  it  beyond  the  reach  of  their  creditors.' 

"That  said  Anderson  &  Erickson  have  turned  over  all 
their  firm  property  to  F.  F.  Parker,  sheriff  of  Burt  county, 
Nebraska,  upon  a  pretended  assignment  for  the  benefit 
of  the  creditors  of  Charley  Erickson,  but  that  said  pre- 
tended assignment  was  fraudulently  made  and  for  the 
purpose  of  defrauding  the  creditors  of  the  firm,  and  is 
illegal  and  void." 

At  the  same  time  said  Henry  W.  King  &  Co.,  and  the 
defendant  herein,  H.  M.  Hopewell,  executed  and  delivered 
to  the  clerk  of  said  court  the  following  undertaking: 

**In  the  District  Court  of  Burt  County,  Nebraska, 

"Henry  W.  King,  William  C. 
BROvraiNG,  and  Edward  W. 
Dewey,  partners  doing  busi- 
ness under  the  name  and  style 
of  Henry  W.  King  &  Co., 
Plaintiff, 

V. 

Anderson  &  Erickson,  a  firm 
doing  business  in  Nebraska 
and  not  incorporated,  and  F. 
F.  Parker,  Sheriff  of  Burt 
County,  Nebraska,  as  as- 
signee, Defendants. 
**Whereas  said  Henry  W.  King,  William  C.  Browning, 
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and  Edward  W.  Dewey,  doing  business  under  the  name 
and  style  of  Henry  W.  King  &  Co.,  have  commenced  an, 
action  in  the  district  court  of  Burt  county  against  said 
Anderson  &  Erickson  to  recover  the  sum  of  |1,306.50  and 
have  filed  the  necessary  affidavit  to  obtain  an  order  of 
attachment  against  said  Anderson  &  Erickson:  Now 
therefore  we,  Henry  W.  King  &  Co.,  of  Chicago,  and  H. 
M.  Hopewell,  of  Burt  county,  do  hereby  undertake  to 
said  Anderson  &  Erickson,  defendants,  in  the  penal  sum 
of  f 3,000,  that  the  plaintiff  shall  pay  the  defendants  all 
damage  not  exceeding  the  above  amount  which  said  de- 
fendant may  sustain  by  reason  of  the  attachment  in  this 
action  if  the  order  therefor  be  wrongfully  obtained. 

"Henry  W.  King  &  Co., 
"By  E.  W.  Peterson, 

''Their  Attorney. 
"H.  M.  Hopewell. 

"I  do  hereby  approve  the  above  undertaking  and  the 
sureties  thereon.  F.  E.  Ward, 

"CTerfc  of  DiM.  Court  J' 

It  was  further  stated  that  a  writ  of  attachment  was 
issued  and  "Which  order  was  levied  upon  the  following 
goods  and  chattels  of  the  said  Charles  Erickson:  all  of  the 
stock  of  dry  goods,  clothing,  gents'  furnishing  goods,  hats, 
caps,  notions,  boots  and  shoes,  being  all  of  the  goods  and 
store  fixtures  of  the  said  Charles  Erickson,  also  all  the 
books  of  account  belonging  to  said  Erickson,  all  of  said 
stock,  fixtures,  and  accounts  and  books  of  account  for- 
merly belonging  to  the  firm  of  Anderson  &  Erickson,  but 
at  the  time  of  the  levy  of  said  order  of  attachment,  and 
for  some  time  prior  thereto,  had  been  transferred  over  to 
the  said  Charles  Erickson  by  said  firm,  and  by  the  said 
Erickson  transferred  over  to  the  said  P.  F.  Parker,  as 
sheriff  of  said  county  as  temporary  assignee,  under  said 
deed  of  assignment,  and  at  the  time  of  said  levy  the  firm 
of  Anderson  &  Erickson  had  no  interest  in  said  goods; 
that  all  of  said  goods  above  described  were  taken  into  the 
care  and  custody  of  the  coroner  of  said  county,  the  sheriff 


Vol.50]  JANUARY  TERM,  1897.  7!i;i 


Hopewell  y.  McQrew. 


being  a  party  to  such  action,  and  detained  by  said  coroner 
for  the  period  of days."  There  were  further  allega- 
tions, from  which  it  appeared  that  the  attachment  was, 
on  motion,  dissolved  and  the  attachment  proceedings  dis- 
missed, from  which  adjudication  there  had  been  prose- 
cuted no  proceedings  for  its  reversal,  and  after  some 
further  statements  in  regard  to  damages,  which  need  no 
particular  notice  at  this  time,  the  petition  closed  with  a 
prayer  for  judgment  To  this  petition  was  interposed  the 
following  demurrer: 

"The  defendant  demurs  to  the  petition  of  the  plaintiff 
for  the  following  causes,  which  appear  on  the  face  of  the 
petition: 

"1.  The  plaintiff  has  not  legal  capacity  to  sue. 

"2.  There  is  a  defect  of  parties  defendant. 

"3.  There  is  a  defect  of  parties  plaintiff. 

"4.  The  petition  does  not  state  facts  suflScient  to  consti- 
tute a  cause  of  action." 

Which  was  overruled  and  an  answer  which  was  in  ef- 
fect a  general  denial  was  filed  for  plaintiff  in  error.  At 
the  inception  of  the  introduction  of  the  evidence,  objec- 
tion was  made  to  further  proceeding  in  that  direction  on 
the  ground  that  no  cause  of  action  was  stated  in  the  peti- 
tion. The  objection  was  overruled  and  evidence  received. 
The  plaintiff  in  error,  notwithstanding  he  answered  after 
the  overruling  of  his  general  demurrer,  may  now  be  heard 
to  insist  on  his  objection  that  the  petition  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  {Cox  v. 
Peoria  Mfg.  Co.,  42  Neb.,  660;  Farrar  v.  Triplet,  7  Neb., 
237;  O^Dmohue  v.  Hendrix,  13  Neb.,  255;  Burlington  it  M. 
R.  R.  Co.  V.  Kearney  Co.,  17  Neb.,  511;  Singer  Mfg.  Co.  v. 
McAllister,  22  Neb.,  359;  Renfrew  v.  Willis,  33  Neb.,  98; 
6  Ency.  PI.  &  Pr.,  365.)  What  we  have  just  stated  being 
the  rule,  the  question  then  is  presented  in  this  case,  was 
there  a  cause  of  action  against  plaintiff  in  error  and 
against  defendant  in  error,  stated  in  the  petition? 

The  basis  of  the  action,  as  pleaded  in  the  petition,  was 
the  undertaking  in  attachment,  which,  by  its  terms,  was 
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for  the  benefit  and  security  of  Anderson. &  Erickson,  and 
not  of  defendant  in  error.  It  is  not  disclosed  in  the  peti- 
tion that  the  Charles  Erickson,  of  whom  the  defendant  in 
error  was  the  assignee,  was  the  Erickson  who  figured  as 
one  of  the  partners  of  the  firm  of  Anderson  &  Erickson, 
or  that  he  was  other  than  a  stranger  to  said  firm;  hence 
he  must  here  be  considered  as  a  third  person  and  as  not 
being  connected  with  the  partnership.  It  is  true  that  de- 
fendant in  eiTor,  as  assignee  of  Charles  Erickson,  was 
made  a  party  defendant  in  the  suit  in  which  the  attach- 
ment was  issued  and  in  the  attachment  proceedings.  It 
is  further  true  that  as  assignee  of  Erickson  the  defendant 
in  error  was  in  possession  of  the  goods  upon  which  the 
levy  of  writ  of  attachment  was  made.  Why  the  defend- 
ant in  error  was  made  a  party  in  the  attachment  case  is 
not  disclosed  in  the  petition  in  this  action,  but  presumably 
it  was  that  his  rights  in  and  to  the  attached  property 
might  be  litigated  in  that  suit.  It  is  a  well-established 
general  rule  that  the  liability  of  a  surety  is  governed  by 
and  will  not  be  extended  beyond  the  precise  terms  of  the 
contract.  (Curtin  v.  Atkinson,  36  Neb.,  110;  Cran^  v.  Spechtj 
39  Neb.,  123.)  The  bond  on  which  this  suit  was  predi- 
cated, signed  by  plaintiff  in  error  as  surety,  was  in  terms 
for  the  benefit  of  Anderson  &  Erickson,  the  partnership, 
to  secure  it  against  damages  if  the  writ  was  wrongfully 
obtained,  and  could  not  inure  to  the  defendant  in  error 
as  the  assignee  of  the  individual  pei:sonal  property  of 
Charles  Erickson,  though  it  was  the  same  property  at- 
tached as  belonging  to  the  partnership.  The  assignee 
was  not  a  party  to  the  bond,  and  his  rights,  if  any,  in  the 
property,  were  not  covered  by  the  bond.  The  assignee 
occupied  no  better  position  than  would  a  third  person  not 
a  party  to  the  suit,  whose  property  might  have  been  at- 
tached or  who  might  have  claimed  the  property  attached, 
as  a  purchaser  from  Erickson,  and  such  third  person 
clearly  could  claim  no  rights  under  the  bond.  {Edwards 
f.  Tum^,  6  Rob.  [La.],  382;  Davis  t\  VammoniceaUh,  13 
Gratt.  [Va.],  139;  1  Shinn,  Attachment  &  Garnishment, 
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sec.  185;  Mason  v.  Rice,  23  N.  W.  Rep.  [la.],  384.)  The  un- 
dertaking  of  the  surety  in  attachment  is  to  pay  such 
damages  as  the  obligees  may  sustain  by  reason  of  the 
attachment,  "if  the  order  be  wrongfully  obtained."  If  the 
oflScer,  by  virtue  of  the  writ,  seizes  the  property  of  a  per- 
son other  than  the  one  whose  property  the  writ  commands 
him  to  take,  the  damages,  if  any,  occasioned  by  the  levy 
do  not  arise  from  the  wrongful  suing  out  of  the  writ,  but 
are  the  result  of  its  wrongful  levy.  {Mason  v.  Ricey  supra.) 
In  the  case  at  bar  the  damages,  if  any,  stlflfered  by  the  as- 
signee were  not  by  reason  of  the  writ  of  attachment  hav- 
ing been  wrongfully  obtained,  but  because  of  its  wrongful 
levy.  The  bond  was  not  made  for  his  protection  and  was 
not  intended  to  and  did  not  cover  or  was  not  security 
against  a  wrongful  levy  on  or  seizure  of  property  in  his 
possession  and  to  which  he  had  the  right;  hence  no 
action  on  the  facts  as  stated  in  the  petition  arose  in  his 
favor.  It  follows  from  the  views  expressed  that  the  peti- 
tion did  not  state  a  cause  of  action  in  favor  of  defendant 
in  error,  therefore  the  judgment  of  the  trial  court  in  his 
favor  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Thomas  Robinson  et  al.  v.  Kilpatrick-Kx)ch  Dry 
Goods  Company. 

Filed  March  3, 1897.    No.  7182. 

1.  Chattel  Mortgages:  Title.    A  chattel  mortgage  creates  a  lien  on 

the  property  described  therein  but  does  not  pass  the  legal  title 
thereto. 

2.  Petition  in  Error:  Amendment.    A  party  will  be  allowed  to  amend 

his  petition  in  error  to  cover  a  point  which,  so  far  as  the  record 
discloses,  was  presented  in  the  trial  court. 
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8.  BepleTin:  Pleadino:  Chattel  Mobtoaoes:  Evidence.  The  Intro- 
duction in  OTldence  of  a  chattel  mortgage,  in  which  is  described 
property  the  subject  of  an  allegation  of  general  ownership  and 
right  of  possession  in  the  plaintiff  in  an  affidavit  and  petition  in 
a  replevin  action,  is  not  proof  of  such  allegation. 

Error  from  the  district  court  of  Buffalo  county. 
Tried  below  before  Bates,  J.    Reversed. 

Oreene  <&  Hostetlery  Dryden  &  Main^  and  Qeorge  E.  EvanSy 
for  plaintiffs  in- error. 

Calkins  &  Prattj  contra. 

Harrison,  J. 

It  appears  herein  that  some  time  prior  to  and  during 
the  year  1890  W.  L.  Randall  was  engaged  in  mercantile 
business  in  the  village  of  Gibbon,  Buffalo  county,  this 
state.  In  the  course  of  such  business  he  became  indebted 
to  a  number  of  wholesale  dealers  for  goods  and  merchan- 
dise, including  the  Kilpatrick-Koch  Dry  Goods  CJompany, 
defendant  in  error  in  this  cause.  November  20,  1890, 
the  defendant  in  error  obtained  from  Bandall  a  chattel 
mortgage  on  his  stock  of  merchandise  to  secure  the  pay- 
ment of  his  indebtedness  to  the  company,  and  on  the 
same  date  other  chattel  mortgages,  in  favor  of  other 
parties  and  firms,  were  executed  by  Randall,  a  number 
of  which  were  subsequently,  together  with  the  accounts 
or  notes  the  payment  of  which  they  were  given  to  secure, 
assigned  to  defendant  in  error.  The  company  took  pos- 
session of  the  stock  of  goods  under  its  mortgage,  and 
other  parties  instituted  actions  and  attachment  proceed- 
ings. In  some  of  the  actions  judgments  were  obtained 
and  executions  issued.  After  service  of  the  writs  of  exe- 
cution and  attachment  on  the  stock  of  merchandise  by 
the  plaintiffs  in  error,  one  of  them  the  sheriff  of  Buffalo 
county  and  the  other  a  constable,  the  defendants  in  error 
commenced  this,  an  action  of  replevin,  against  the  officers 
to  recover  the  possession  of  the  merchandise.     A  trial  of 
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the  issues  in  the  case  resulted  in  a  verdict  and  judgment 
favorable  to  the  company.  The  unsuccessful  parties 
have  prosecuted  error  proceedings  to  this  court. 

The  counsel  for  plaintiffs  in  error  made  application, 
by  motion,  for  leave  to  amend  the  petition  in  error  to 
include  an  assignment  that  the  evidence  was  insufficient 
to  support  the  verdict,  which  has  been  granted.  It  is 
disclosed  by  the  record  presented  here  that  one  of  the 
grounds  of  the  motion  for  new  trial  in  the  district  court 
was  the  insufficiency  of  the  evidence  to  sustain  the  ver- 
dict rendered.  From  this  it  must  be  concluded  that  the 
question  was  raised  in  the  trial  court,  hence  the  amend- 
ment was  proper  and  allowable.  The  averments  in  re- 
gard to  the  defendant  in  error's  ownership  of  the  mer- 
chandise in  controversy  were  identical  in  the  petition 
and  the  replevin  affidavit,  being  in  each  an  allegation  of 
general  ownership  and  in  the  following  terms:  "That  the 
plaintiff  is  the  owner  and  entitled  to  the  immediate  pos- 
session of  the  following  described  goods  and  chattels, 
to-wit:"  The  verdict  was:  "That  the  plaintiff,  at  the 
commencement  of  the  action,  was  the  owner  and  entitled 
to  the  possession  of  the  goods  described  in  plaintiff's 
petition.''  The  evidence  introduced  to  show  ownership 
in  the  defendant  in  error  was  the  chattel  mortgage  exe- 
cuted and  delivered  to  the  company  by  Kandall,  and  the 
other  chattel  mortgages  on  the  stock  of  goods  of  which 
it  had  received  assignments.  These  did  not  prove  the 
defendant  in  error  to  be  the  owner  of  the  title  to  the 
goods;  did  not  prove  him  to  be  the  "owner"  as  alleged 
in  the  petition  and  as  determined  in  the  verdict  The 
title  to  mortgaged  chattels  remains  in  the  mortgagor 
until  divested  by  foreclosure  of  the  mortgage.  The  mort- 
gagee of  chattels  acquires  by  the  execution  and  delivery 
of  the  mortgage  a  lien  on  the  property  described  therein, 
but  does  not  take  the  legal  title.  (Musser  v.  Kingj  40  Neb., 
892;  Randall  v.  Persons^  42  Neb.,  607;  Sharp  v.  Johnsoriy 
44  Neb.,  165;  Camp  v.  Pollock^  45  Neb.,  771;  Murray  v. 
Lmshmanj  47  Neb.,  256;  Oarher  v.  Palmer y  47  Neb.,  704; 
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Griffing  v.  Curtis^  50  Neb.,  334;  Strahle  v.  First  Nat.  Bank 
of  Stanton^  47  Neb.,  321.)  In  the  decision  in  the  last  men- 
tioned case  it  was  said  in  the  syllabus:  "An  allegation 
of  general  ownership  in  a  petition  and  aflSidavit  in  re- 
plevin is  not  supported  by  the  introduction  of  the  chattel 
mortgage  under  which  the  plaintiff  claims  the  right  of 
possession  of  the  property  replevied."  And  further  on 
the  same  point,  in  the  body  of  the  opinion:  "There  was 
likewise  error  in  the  ruling  of  the  court  in  directing  a 
verdict  for  the  bank,  for  the  obvious  reason  there  was 
no  evidence  to  show  that  the  plaintiff  was  the  owner  of 
the  property.  At  most,  it  had  but  a  special  interest 
therein  by  virtue  of  the  mortgages.  The  allegata  et  pro- 
bata did,  not  agree;  hence  the  plaintiff  failed  to  make  out 
its  cause  of  action."  It  follows  that  the  evidence  in  the 
case  at  bar  was  insuflBcient  to  warrant  or  sustain  the 
verdict.  A  discussion  of  the  other  assignments  of  error 
is  not  deemed  necessary.  The  judgment  must  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


City  of  South  Omaha  v.  James  Powell. 

Filed  Makch  3, 1897.    No.  7058. 

1.  Instructions:  Exceptions.    An  exception  to  aU  of  the  instructions 

is  unavailing  if  any  one  of  them  is  correct. 

2.  :  .    Where  several  distinct  requests  to  charge  are  denied, 

an  exception  to  the  refusal  of  all  of  them  is  insufficient,  unless  it 
appears  that  each  should  have  heen  given. 

3. :  Assignments  of  Erbob.    An  assignment  in  a  motion  for  a 

new  trial  that  a  group  of  instructions  is  erroneous  is  bad  if  any 
one  of  them  was  properly  given. 

4. :  Repetitions.    A  refusal  of  an  instruction  already  substan- 
tially given  is  not  error. 

5.  Municipal  Corporations:  Streets:  Negligence.    A  city  is  required 
to  exercise  reasonable  rare  and  diligence  in  keeping  a  street  in 
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a  safe  condition  for  travel,  even  though  the  street  may  not  be 
one  frequently  used  by  the  public. 

6. :  Unsafe  Bbidge:  Damages:  Judgment  for  $2,500.    EJvldence 

examined,  and  held  that  the  Judgment  is  not  excessive. 

Error  from  the  district  dourt  of  Douglas  county. 
Tried  below  before  Ogden,  J.    Affirmed. 

James  H.  Van  Dusen  and  E.  T,  FamswoHh^  for  plaintiff 
in  error, 

James  Ha^sett  and  E.  M.  Bartlettj  contra. 

NORVAIi,  J. 

In  September,  1891,  while  the  defendant  below,  James 
Powell,  was  crossing  a  bridge  on  F  street,  in  the  city  of 
South  Omaha,  with  a  team  and  loaded  wagon,  the  bridge 
collapsed,  throwing  him,  the  horses,  and  wagon  into  the 
creek,  thereby  injuring  plaintiff  and  his  team,  and  break- 
ing the  wagon.  This  action  was  instituted  against  the 
city  to  recover  the  damages  sustained.  The  trial  resulted 
in  a  verdict  for  the  plaintiff  in  the  sum  of  $5,000,  and  he 
having  filed  a  remittitur  for  $2,500,  a  judgment  was  ren- 
dered in  his  favor  for  a  like  amount.  The  city  has  re- 
moved the  record  into  this  court  for  review. 

The  first  thirteen  assignments  contained  in  the  petition 
in  error  relate  exclusively  to  the  giving  of  certain  instruc- 
tions, and  to  the  refusing  of  the  requests  to  charge  sub- 
mitted by  the  city.  Exception  was  taken  in  the  trial 
(*ourt  to  the  instructions  en  masse,,  those  refused  and  also 
those  given;  therefore  error  cannot  be  predicated  upon 
the  instructions  unless  the  entire  charge  was  bad,  or  (*ach 
of  the  requests  should  h<ive  been  given.  (Union  P.  J\.  Co. 
V.  Montgomery^  49  Neb.,  429,  and  cases  there  cit(Hl.)  There 
is  no  claim  that  all  the  instructions  given  are  erroneous, 
and  where  they  are  not,  such  an  exception  is  insufficient. 
Again,  the  instructions  were  improperly  assigned  in  the 
motion  for  a  new  trial,  they  being  grouped  in  the  as- 
signments of  error  therein  as  follows: 
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"1.  The  court  erred  in  giving  on  its  own  motion  in- 
structions Nos.  1,  2,  3,  4,  5,  6,  7,  8,  and  9. 

*'2.  The  court  erred  in  refusing  to  give  instructions 
Xos.  1,  2,  6,  7,  8,  9,  and  10  offered  by  the  defendant. 

"3.  The  court  erred  in  giving  instructions  3,  4,  and  5 
offered  by  the  plaintiff." 

Similar  assignments  in  motions  for  new  trials  have 
been  held  insufficient  repeatedly,  and  that  they  would 
be  considered  by  the  appellate  court  to  the  extent  alone 
of  ascertaining  if  any  one  of  the  instructions  was  correct 
in  each  group  given,  and  that  at  least  one  of  those  refused 
was  properly  denied.  Counsel  for  the  city  do  not  claim 
that  all  the  instructions  given  by  the  court  on  its  own 
motion  were  erroneous.  They  offer  no  criticism  what- 
ever upon  the  first  and  second  paragraphs  of  the  charge, 
and  the  ninth  in  the  same  group  is  not  contained  in  the 
record  before  us;  therefore  the  first  assignment  must  be 
overruled.  There  is  no  pretense  that  all  the  instructions 
embraced  within  the  third  assignment  were  erroneous, 
and  clearly  the  fifth  instruction  given  at  the  suggestion 
of  the  plaintiff  was  free  from  fault,  which  told  the  jury 
that  the  reasonable  care  and  caution  required  of  the 
plaintiff  was  that  degree  of  care  and  caution  which 
might  be  reasonably  expected  from  an  ordinarily  pru- 
dent person  under  the  circumstances  surrounding  the 
plaintiff  at  the  time  of  the  alleged  injury.  One,  if  not 
more,  of  the  instructions  of  the  defendant  which  was 
refused  was  in  every  essential  particular  covered  by  the 
charge  of  the  court,  hence  it  was  not  reversible  error  to 
decline  to  repeat  the  same  proposition  to  the  jury.  It  fol- 
lows that  since  each  assignment  in  the  motion  for  a  new 
trial  is  not  well  taken  as  to  all  the  instructions  referred 
to  therein,  it  requires  no  further  consideration  at  our 
hands.     (Union  P.  R.  Co.  v.  Montgomery^  supra.) 

The  court  excluded  testimony  offered  by  the  city 
for  the  purpose  of  showing  that  the  bridge  where  the 
accident  happened  was  located  on  a  street  in  an 
unfrequented  and  remote  part  of  the  city,  over  which 
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the  travel  was  not  so  great  as  on  other  streets  of  the  city. 
This  ruling  is  now  assailed.  The  testimony  was  not  ma- 
terial. It  was  the  duty  of  the  defendant  to  keep  all  its 
streets  and  bridges  in  a  reasonably  safe  condition  for 
travel,  whether  located  in  one  part  of  the  city  or  another, 
^nd  its  care  and  diligence  in  respect  of  them  are  not  con- 
trolled or  affected  by  the  fact  that  the  bridge  or  street  is 
less  frequently  used  than  some  others  within  the  munici- 
pality. {City  of  Lincoln  v.  Smith,  28  Neb.,  762; .  City  of  Ord 
V.  Nash,  50  Neb.,  335.) 

We  do  not  see  how  any  prejudice  could  have  resulted 
from  the  oral  remarks  of  the  judge  during  the  progress 
of  the  trial,  or  that  he  in  the  least  invaded  the  power  of 
the  jury,  and  the  assignment  directed  to  that  point  is 
without  merit. 

Finally,  it  is  urged  that  the  damages  are  excessive. 
The  amount  found  by  the  jury,  $5,000,  was  regarded  by 
the  trial  judge  as  too  large,  and  a  remittitur  of  f2,500 
was  ordered  and  filed.  A  perusal  of  the  evidence  satis- 
fies us  that  the  jury  could  have  based  a  finding  thereon 
that  the  plaintiflE  received  a  permanent  injury;  hence 
judgment  for  f 2,500  is  not  so  excessive  as  to  call  for  a 
reversal. 

Affibmbd. 


Western  White  Bronze  Company  v.  Joseph  Portrey 

ET  AJJ. 
Filed  Makch  3, 1897.    No.  7093. 

1.  Principal  and  Agent:  Set-Off.    A  coUecting  agent  cannot  extin- 

guish a  debt  due  his  principal,  by  setting  off  against  it  his  own 
debt,  unless  authorized  to  do  so  by  his  principal.  {McConnick  v, 
Keith,  8  Neb.,  142.) 

2.  ITovation.    There  can  be  no  novation  of  a  debt  in  the  absence  of  an 

unqualified  discharge  of  the  original  debtor  by  the  creditor. 
66 
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Error  from  the  district  court  of  Richardson  county. 
Tried  below  before  Bush,  J.    Reversed. 

Reavis  &  Reavis  and  E.  W.  Thomas^  for  plaintiff  in  error. 

Edioin  Falloon  and  0.  Oillespiey  contra. 

NORVAL,  J. 

Plaintiff  is  engaged  in  the  manufacture  and  sale  of 
bronze  monuments  at  Des  Moines,  Iowa.  In  June,  1890, 
plaintiff,  through  one  Anson  Bising,  its  soliciting  agent, 
obtained  a  written  order  from  the  defendants  for  a  monu- 
ment, and  afterwards,  in  pursuance  thereof,  the  monu- 
ment was  manufactured  and  shipped  to  and  received  by 
defendants.  This  is  a  suit  to  recover  the  contract  price, 
the  defenses  being  payment  and  novation.  Plaintiff  was 
unsuccessful  in  the  court  below,  and  it  has  brought  the 
record  here  for  review. 

The  facts  relied  upon  to  establish  the  defense  of  pay- 
ment are  these:  At  the  time  the  order  for  the  monument 
was  given,  the  said  Bising,  plaintiff's  agent,  was  indebted 
to  the  defendant  Portrey  for  rent  in  a  sum  exceeding  the 
contract  price  of  the  monument.  Subsequently,  Bising, 
without  the  knowledge  and  consent  of  plaintiff,  settled 
the  account  for  the  monument  by  setting  off  against  it  his 
debt  to  Portrey  for  reiit  and  receipting  him  in  full  for  the 
sum  due  the  plaintiff.  This  did  not  amount  in  law  to  an 
extinguishment  of  the  debt  in  controversy.  The  order 
for  the  monument  contained  this  clause:  "Agents  are  not 
authorized  to  make  collections,  or  extend  term  of  pay- 
ments, without  written  orders  from  the  company."  2S(> 
written  authority  was  given  Bising  to  settle  with  the  de- 
fendants, or  to  collect  the  claim.  Moreover,  plaintiff,  on 
the  day  the  monument  was  shipped  from  Des  Moines,  no- 
tified the  defendants  in  ^Vriting,  through  the  mails,  to 
"bear  in  mind  that  payment  for  this  work  must  be  made 
direct  to  the  company,  aB  no  agent  is  authorized  to  make 
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collections  for  us,  and  no  payment  made  to  an  agent  will 
be  recognized  by  the  company,  unless  such  agent  can  pro- 
duce our  special  written  authority/'  It  is  true  there  is 
some  evidence  in  the  record  tending  to  prove  that  Rising 
had  frequently  made  collections  for  plaintiff  on  orders 
taken  by  him  for  monuments;  but  this  did  not  authorize 
Bising  to  extinguish  the  amount  due  from  the  defendants 
to  plaintiff,  by  setting  off  against  it  his  own  debt  to  Por- 
trey.    {McCarmick  v.  Keiths  8  Neb.,  142.) 

The  defendants  were  no  more  successful  in  their  at- 
tempt  to  establish  a  novation  of  the  debt.  Mr.  Rising: 
testified  that  he  went  to  Des  Moines  subsequent  to  the- 
delivery  of  the  monument,  and  while  there  he  saw  one- 
Johnson,  plaintiff's  secretary  and  manager,  and  "re- 
quested him  to  charge  that  monument  to  me,  and  he 
agreed  to  do  so,  and  stop  writing  to  Mr.  Portrey."  Mr. 
Johnson,  by  deposition,  gives  the  following  version  of  the 
same  conversation:  "Mr.  Rising  called  and  stated  that 
Mr.  Portrey  wanted  to  settle  with  him,  and  requested  that 
I  give  him  a  written  order  directing  the  defendants  to 
pay  Rising  for  the  monument.  This  I  declined  to  do,  stat- 
ing to  him  positively  that  the  company  did  its  own  col- 
lecting and  preferred  to  continue,  our  method  being  to 
collect  through  banks  and  attorneys  exclusively,  and  pay- 
ing agents  by  check  as  fast  as  the  commissions  were  due 
them.  Rising  said  then  that  he  didn't  want  us  to  press 
Mr.  Portrey  for  collection  for  he  was  an  influential  man 
in  the  community  in  which  he  lived  and  he  wanted  to  use 
him  to  assist  him  in  getting  three  other  orders,  and  he 
said  when  he  returned  home  he  would  remit  us  the  money 
himself  or  make  some  arrangements  to  get  it  and  pay  us 
the  amount  due  on  the  Portrey  monument,  and  then  asked 
us  if  we  would  send  him  a  written  order  directing  Mr. 
Portrey  to  pay  the  money  to  him,  and  I  replied  that  it 
made  no  difference  to  us  who  paid  us  the  money,  and  on 
receipt  of  the  money  we  would  be  perfectly  willing,  and 
would  send  him  such  an  order,  but  we  would  not  do  it 
before  we  got  our  money.     Mr.  Rising  never  sent  us  the 
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money,  and  hence  we  never  sent  the  order."  It  will  be 
observed  that  there  is  a  conflict  in  the  evidence  as  to 
whether  plaintiff  ever  agreed  to  charge  Mr.  Rising  the 
price  of  the  monument  But  conceding  that  Rising's  tes- 
timony is  true,  nevertheless  it  is  insufficient  to  establish 
a  novation.  He  does  not  pretend  to  say  that  Mr.  Johnson, 
for  and  on  behalf  of  his  company,  agreed  to  release  or  dis- 
charge the  defendants  from  their  obligation  to  pay  for  the 
monument,  or  to  the  substitution  of  Rising  in  the  place  of 
the  original  debtors.  There  can  be  no  novation  in  the  ab- 
sence of  an  unqualifled  discharge  of  the  original  debtor 
by  the  creditor.  (Pimental  v.  Marques^  109  Cal.,  406;  Al- 
dritt  V.  Pantofiy  17  Mont,  187.) 

The  evidence  fails  to  sustain  the  verdict    The  judg- 
ment is  reversed,  and  the  cause  remanded  for  a  new  trial. 


Revxsised  and  remanded. 


60    804 
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f5o   87  City  of  Omaha  v.  Fannie  E.  Richards,  Adminis- 

tratrix. 

Filed  Mabch  3, 1897.    No.  6581. 

Kunicipal  Corporatiofns:  Ponds:  Death  of  Child:  Liability  of  Cnr. 
The  former  decision  in  this  case  (49  Neb.,  244,  68  N.  W.  Rep.,  628) 
adhered  to. 

Rehearing  of  case  reported  in  49  Neb.,  244.    Affirmed. 

W.  J.  Cormell  and  E.  J.  Cornish^  for  plaintiff  in  error. 

Breckenridge  &  Breckenridge  and  L.  F.  Crofootj  contra. 

NORVAL,  J. 

An  opinion  was  handed  down  in  this  ease  at  the  last 
term  affirming  the  judgment  below  (49  Neb.,  244,  68  N. 


Vol.  50]  JANUARY  TERM,  1897.  805 


City  of  Omaha  v.  Richards. 


W.  Bep.y  528).  On  application  of  the  city  a  rehearing 
was  granted,  and  the  cause  has  been  argued  and  submit- 
ted to  us  for  determination. 

It  is  contended  that  the  facts  developed  by  the  undis- 
puted testimony  are  different  from  what  they  were  as- 
sumed or  stated  to  be  in  the  opinion  already  filed.  That 
the  direction  of  South  Twenty-fifth  street,  in  the  city  of 
Omaha,  was  incorrectly  given  in  that  opinion  when  filed, 
is  conceded;  but  it  was  an  immaterial  error,  which  did  not 
in  the  least  degree  control  the  conclusion  reached, — an 
error  which  has  been  corrected  in  the  official  report  of 
the  case.  We  will  briefly  notice  the  alleged  inaccuracies 
in  the  statement  of  facts  in  the  former  opinion. 

The  city  attorney  insists  that  plaintiff's  intestate  was 
drowned  on  private  property,  and  that  this  court  was  in 
error  when  it  stated  there  was  a  conflict  in  the  evidence 
as  to  whether  the  drowning  occurred  in  the  street  or 
upon  premises  adjacent  thereto.  The  record  reveals  that 
some  of  the  witnesses  testified  that  young  Weston  lost 
his  life  in  the  water  on  Mr.  ConnelPs  lot,  while  Lewis 
Peterson  states  it  as  his  opinion  the  boy  was  drowned 
in  the  water  on  the  street.  It  escaped  the  attention  of 
the  writer  that  the  further  examination  of  the  witness 
Peterson  developed  the  fact  that  he  was  not  in  a  position 
to  have  seen  the  accident,  which  point  was  not  urged  on 
the  former  hearing,  else  the  court  would  not  have  been 
led  to  suppose  the  evidence  was  conflicting  as  to  the 
exact  place  where  Weston  went  down,  when  the  wit- 
nesses competent  to  speak  upon  the  subject  agree  that 
the  accident  happened  on  Mr.  Connell's  property,  near 
the  street.  But  this  misconception  of  the  evidence  did 
not  lead  to  the  affirmance  of  the  judgment,  because  tlie 
case  was  tried  by  both  parties  upon  the  theory  that  it 
made  no  difference  whether  the  drowning  occurred  in 
the  street  or  upon  private  property,  and  the  city  attorney 
requested  the  trial  judge  to  so  instruct  the  jury  and  the 
request  was  given.  Again,  it  was  distinctly  stated  in 
the  opinion  filed  that  "it  is  quite  immaterial  whether^ 
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he  [the  boy  Weston]  was  drowned  in  the  water  in  the 
street  or  on  the  adjacent  premises,  in  close  proximity  to 
the  street,  since  the  negligence  of  the  city  caused  the 
accumulation  of  the  water,  consisting  of  a  single  body 
extending  nearly  one-fourth  the  distance  across  the 
street  to  the  abutting  properties,  and  farther,  that  the 
raft  containing  the  deceased  floated  from  the  street  upon 
the  properties  abutting  thereon.  *  *  *  It  would 
have  been  different  if  the  pond  had  been  entirely  upon 
private  property,  and  not  in  close  proximity  to  a  street. 
In  such  case  there  would  be  no  liability  upon  the  city, 
since  it  would  have  been  guilty  of  no  breach  of  duty.  It 
*is  undisputed  that  this  pond  of  water  extended  into  the 
street,  and  the  city  cannot  escape  liability  merely  be- 
cause the  drowning  occurred  upon  the  adjacent  prem- 
ises." The  hinguage  just  quoted  shows  that  the  conclu- 
sion then  reached  was  in  no  manner  influenced  by  the 
assumption  that  there  was  competent  evidence  to  estab- 
lish that  the  place  where  the  boy  was  drowned  was  not 
on  private  property,  but  in  the  street. 

It  is  also  urged  that  the  proofs  were  insufficient  to 
justify  the  conclusion  of  the  court  on  the  former  hearing, 
that  the  accumulation  of  water  was  occasioned  by  the 
negligence  of  the  city  in  grading  the  street  in  question 
and  constructing  the  storm  sewer  therein;  but,  on  the 
contrary,  that  the  pond  was  created  by  Connell  and 
Clarke  making  a  flU  in  the  draw  on  their  premises, 
thereby  damming  up  the  water.  It  is  true  that  those 
parties  filled  in  a  portion  of  their  lots  with  earth  in  such 
a  manner  as  to  constitute  a  dam  across  the  draw  or 
ravine  in  question  a  short  distance  below  where  it  is 
crossed  by  South  Twenty-fifth  street,  which  caused  the 
water  coming  into  the  ravine  to  back  up  across  said 
street,  and  formed  the  pond  in  which  Weston  was 
drowned.  It  is  likewise  undisputed  that  the  city  raised 
the  grade  of  the  street  for  a  portion  of  its  width  at  the 
point  where  it  intersects  said  ravine,  and  that  the  man- 
hole connected  with  the  storm  sewer  was  located  west 
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of  this  embankment  and  near  the  west  line  of  the  street, 
and  was  constructed  to  such  a  height  above  the  natural 
surface  of  the  ground  as  to  prevent  the  drainage  of  the 
water  from  the  pond  into  the  sewer.  Had  the  manhole 
been  properly  put  in,  and  another  one,  or  a  catch  basin, 
had  been  provided  near  the  east  line  of  the  street,  con- 
nected with  a  drain  leading  into  the  sewer,  no  water 
would  have  accumulated  in  the  street,  and  the  sidewalk 
which  was  used  by  the  boys  as  a  raft  would  not  have 
become  detached  and  floated  upon  the  water,  and  in  all 
probability  Weston  would  not  have  lost  his  life.  The 
negligence  of  the  city  in  the  respect  indicated  contrib- 
uted to  the  accident.  It  cannot  escape  responsibility 
on  the  ground  that  the  embankment  or  dam  constructed 
by  private  parties  upon  their  own  properties  caused  the 
surface  water  coming  down  the  ravine  to  back  up  over 
the  street  in  question.  Even  though  the  city  may  have 
had  no  right  to  go  upon  the  lots  of  Connell  and  Clarke 
to  remove  the  dam,  or  to  drain  the  pond  thereby  formed, 
it  could,  at  least,  have  made  proper  provision  for  the 
draining  of  the  water  from  the  street.  Having  failed  so 
to  do,  it  was  guilty  of  negligence. 

The  former  opinion  is  criticised  because  the  only  refer- 
ence therein  to  the  authorities  cited  by  the  city  was  the 
mere  statement  that  they  were  not  based  upon  similar 
facts  to  those  in  the  case  at  bar.  To  emphasize  what 
was  then  said,  a  brief  reference  to  some  of  the  cases  will 
be  made,  although  a  review  of  all  will  not  be  attempted. 

In  Omaha  d  R.  V.  R.  Co.  v.  Martin,  14  Neb.,  295,  the  rail- 
road company  in  grading  its  road-bed  had  made  a  deep 
excavation  within  its  right  of  way.  In  the  nigrht-time, 
Martin,  with  a  heavily  loaded  wagon,  left  the  main  trav- 
eled highway  and  followed  some  tracks  in  which  the 
public  had  traveled,  but  which  had  not  been  used  for  sev- 
eral months,  and  in  so  doing  drove  his  team  into  said  ex- 
cavation and  was  injured.  This  court  held  the  company 
was  not  liable,  inasmuch  as  it  had  been  guilty  of  no 
breach  of  legal  duty. 
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In  Murphy  v.  City  of  Brooklyn^  118  N.  Y.,  575,  a  boy  was 
drowned  in  an  excavation  on .  private  property,  about 
sixty  feet  from  the  street,  caused  by  the  pressure  of  sew- 
erage from  an  adjoining  sewer.  The  excavation  was 
separated  from  the  street  by  an  embankment,  faced  w^ith 
a  wall,  upon  which  was  a  fence.  It  was  ruled  that  there 
could  be  no  recovery  against  the  city. 

Charlehois  v.  Oogcbic  &  M.  R.  R.  Co.,  91  Mich.,  59,  was  an 
action  to  recover  damages  for  the  death  of  plaintiff's  in- 
testate, a  boy  eight  years  old,  caused  by  drowning  in  a 
pond  of  water  on  defendant's  right  of  way.  The  judg- 
ment of  the  trial  court  for  the  company  was  afiSrmed  on 
appeal.  To  the  same  effect  are  Overholt  v.  VeithSy  6  S.  W. 
Rep.  [Mo.],  74;  Moran  v.  Pullman  Palace.  Car  Co.,  36  S.  W. 
Rep.  [Mo.],  659.  Those  decisions  are  the  same  as  the 
case  of  Richards  v.  Connell,  45  Neb.,  467. 

The  syllabus  of  Qoeltz  v.  Town  of  Ashland,  44  N.  W.  Rep. 
[Wis.],  770,  is  as  follows:  "In  an  action  against  a  town 
for  the  death  of  a  boy,  caused  by  an  alleged  defective 
highway,  it  appeared  that  the  town  authorities  had  built 
a  wagon  road  or  bridge,  twenty  feet  wide,  guarded  on 
both  sides  by  a  substantial  railing,  across  a  ravine,  and 
that  twenty  feet  north  of  the  wagon  road  they  had  built 
a  sidewalk,  also  properly  guarded  by  rails.  Between  the 
sidewalk  and  the  road,  and  from  four  to  six  feet  below, 
there  was  an  open  space  not  used  for  travel,  in  which 
someone,  without  authority  from  the  town,  had  dug  a 
hole  four  feet  deep  that  had  become  filled  with  water. 
While  attempting  to  fill  a  rubber  ball,  and  to  get  a  drink 
at  the  hole,  the  boy  fell  into  the  water  and  was  drowned. 
Held,  that  as  the  town  had  prepared  a  sufficiently  safe 
track  for  the  public  travel,  both  for  teams  and  footmen, 
it  was  not  guilty  of  any  negligence,  and  a  verdict  was 
properly  directed  for  defendant." 

The  facts  in  Witte  v.  Stifel,  28  S.  W.  Rep.  [Mo.],  891,  are 
reflected  by  the  syllabus  in  the  following  language: 
"Plaintiff's  son,  seven  years  old,  went  up  to  one  of  the 
cellar  windows  of  a  building  in  the  process  of  construe- 
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tion,  in  a  large  city,  which  was  about  three  feet  from 
the  street  line,  and  tried  to  draw  himself  up  by  taking 
hold  of  a  stone  placed  across  the  top  of  the  window 
frame.  The  stone,  not  being  fastened,  fell  and  killed 
him.  It  was  not  shown  that  the  owners  of  the  building 
and  the  contractors  knew  of  the  dangerous  position  of 
the  stone,  or  that  children  were  in  the  habit  of  playing 
around  the  building.  Held,  that  plaintiffs  cannot  re- 
cover, deceased  having  been  a  trespasser.'^  This  case 
would  be  in  point  if  this  suit  was  against  Connell,  instead 
of  the  city. 

After  much  reflection  and  reinvestigation  of  the  au- 
thorities, we  are  constrained  to  adhere  to  the  views  an- 
nounced* on  the  first  hearing  upon  the  questions  of  law 
then  presented.  A  further  discussion  of  them  would  be 
superfluous.  Under  the  undisputed  facts  in  the  case  the 
plaintiff  was  entitled  to  recover.  The  opinion  heretofore 
flled  is  not  in  conflict  with  the  decision  in  Richards  v. 
Connelly  45  Neb.,  467.  The  principles  distinguishing  the 
two  cases  are  too  marked  to  require  mention  here. 

Attention  is  called  to  the  tenth  and  fifteenth  requests 
of  the  city  to  charge,  which  were  refused,  and  which  were 
not  considered  upon  the  former  hearing.  They  are  as 
follows: 

"10.  If  you  find  from  the  evidence  that  the  pond  was 
caused  by  surface  water  accumulating  on  the  streets  and 
property  adjacent  thereto  by  reason  of  banks  of  earth 
deposited  on  the  private  property  of  Mr.  Connell  and  Mr. 
Clarke,  which  prevented  the  free  and  natural  fiow  of  the 
surface  water  in  that  locality,  then  and  in  that  case  you 
are  instructed  that  the  defendant  was  not  guilty  of  negli- 
gence in  allowing  said  pond  to  accumulate,  and  your  ver- 
dict will  be  for  the  defendant. 

"15.  You  are  instructed  that  the  burden  of  proof  is 
upon  the  plaintiff  to  prove,  by  a  preponderance  of  the 
evidence,  either  that  the  defendant  knew  of  the  condition 
of  the  street  in  question,  or  that  the  said  street  had  been 
in  such  condition  on  prior  occasions,  so  as  to  have  be- 
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come  of  such  general  notoriety  that  the  defendant  is  pre- 
sumed to  have  known  its  condition  as  to  becoming  flooded 
after  rain." 

The  first  of  these  requests  was  erroneous,  inasmuch  as 
it  made  the  case  turn  upon  the  fact  whether  the  surface 
water  accumulated  in  the  street  and  upon  the  vacant 
property  resulted  from  the  fill  of  earth  made  by  Connell 
and  Clarke  on  their  lots,  rather  than  from  the  negligence, 
or  the  want  thereof,  of  the  city  in  not  providing  suitable 
drainage  of  the  water  from  the  street.  There  was  no 
dispute  that  the  dam  caused  the  water  to  back  up  on  the 
street,  and  had  such  request  been  given,  the  jury,  had 
they  followed  its  command,  could  not  have  escaped  re- 
turning a  verdict  for  the  city.  As  to  the  other*  request, 
it  was  sufficiently  covered  by  the  charge  of  the  court. 
The  former  de(;ision  is  adhered  to. 


Affirmed. 


%  %        John  D.  Creighton  et  al.,  appellees,  v.  M.  C.  Keith 
~~   ^  ET  AL.,  Impleaded  with  Thaddeus  J.  Foley,  ap- 

pellant. 

Filed  Mabch  3, 1897.    No.  7078. 

1.  Beview:  Supersedeas.    While  a  supersedeas  bond  is  not  essential 

to  obtain  a  review  of  a  decree  in  an  equity  cause,  such  bond  is 
Indispensable  to  a  stay  of  the  enforcement  of  such  decree  pending 
the  review. 

2.  Res  Judicata.    A  judgment  or  decree  in  full  force  is  binding  upon 

the  parties  thereto,  and  their  privies,  as  to  the  issues  adjudicated. 

Appeal  from  the  district  court  of  Lincoln  county. 
Heard  below  before  Holoomb,  J.    Reversed. 

E.  J.  Hainer  and  T.  Fulton  Gantt,  for  appellant. 

E.  C.  Calkins^  J.  B.  Strode^  and  Oeorge  E.  Frenchj  contra. 
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NORVAL,  J. 

In  July,  1888,  William  M.  Holtry  and  several  others 
formed  a  corporation  known  as  the  North  Platte  Milling 
&  Elevator  Company,  having  its  principal  place  of  busi- 
ness at  North  Platte,  and  the  purposes  of  its  organization 
being,  among  others,  the  buying,  selling,  and  storing  of 
grain  and  the  manufacture  of  mill  products.  The  arti- 
cles of  corporation  contained  this  provision:  "The  capital 
stock  of  the  company  shall  be  seventy-five  thousand 
<75,000)  dollars,  divided  into  shares  of  one  hundred  (100) 
dollars  each,  forty  per  cent  of  which  shall  be  paid  in  on 
or  before  the  10th  day  of  July,  1888,  and  the  residue  when 
called  for  as  provided  in  the  by-laws  of  the  company; 
provided  that  no  assessment  on  capital  stock  shall  be 
made  unless  there  are  dividends  due  and  unpaid  on  capi- 
tal stock  sufiicient  to  meet  such  assessment,  and  no  as- 
sessment shall  be  made  unless  authorized  by  a  vote  of 
three-fourths  of  the  capital  stock."  Forty  per  cent  of  the 
amount  of  the  entire  capital  stock  subscribed  was  paid 
down,  but  no  other  or  further  payments  thereon  have 
been  made.  After  the  corporation  commenced  business 
it  became  indebted  to  John  C.  Creighton  and  others, 
plaintiffs  herein,  and  to  secure  which  it  executed  mort- 
gages upon  its  real  estate,  which  were  foreclosed  on  June 
15,  1891.  The  property  was  sold  under  decree,  and  de- 
ficiency judgments  were  rendered  against  the  corpora- 
tion, upon  which  executions  were  issued  and  returned 
w^holly  unsatisfied.  Thereupon  this  suit  was  instituted 
against  the  original  stockholders  and  their  assignees, 
Thaddeus  J.  Foley  and  others,  claiming  that  the  defend- 
ants were  indebted  to  the  corporation  for  sixty  per  cent 
of  the  amount  of  stock  subscribed,  praying  a  decree  that 
the  defendants  be  required  to  satisfy  plaintiffs'  judg- 
ments. From  a  decree  for  plaintiffs  the  defendant  Foley 
alone  appeals. 

The  petition,  for  cause  of  action  against  Foley,  alleges 
that  on  the  24th  day  of  February,  1890,  he  purchased  of 
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his  co-defendant  Holtry  200  shares  of  the  capital  stock 
of  the  corporation,  at  which  time  only  forty  per  cent  of 
the  amount  of  said  stock  had  been  paid,  and  that  Foley 
assumed  and  agreed  to  pay  the  remaining  sixty  per  cent 
thereof.  To  this  charge  in  the  petition  Foley,  in  his  an- 
swer, avers  that  Holtry,  by  fraudulent  and  false  repre- 
sentations, did  sell,  convey,  and  transfer  to  Foley  the 
amount  of  stock  as  stated  in  the  petition;  alleges  that 
said  sale  was  void,  and  pleads  a  decree  of  the  district 
court  of  Lincoln  county,  rendered  December  29,  1891, 
which  vacated,  set  aside,  and  annulled  said  transfer  of 
stock,  in  an  action  wherein  said  Foley  was  plaintiff  and 
said  Holtry  was  defendant.  For  reply  to  this  portion  of 
the  answer,  plaintiffs  allege  that  they  were  not  parties 
to  the  suit  wherein  said  decree  (which  is  set  out  in  full 
in  the  answer)  was  rendered,  and  "that  said  decree  has 
not  become  final,  but  that  the  case  wherein  the  same  was 
rendered  is  now  pending  on  appeal  in  the  supreme  court 
of  the  state  of  Nebraska."  A  demurrer  to  this  portion  of 
the  reply  was  overruled. 

But  one  of  the  numerous  questions  argued  in  the  briefs 
of  counsel  will  be  noticed,  and  that  is  whether  the  said 
decree  in  the  case  of  Foley  v.  Holtry  is  a  bar  to  this  action. 
It  fully  appears  from  the  pleadings  herein  that  in  said 
suit,  and  prior  to  the  bringing  of  this  action,  Foley  ob^ 
tained  a  decree  against  Holtry  adjudging  that  the  for- 
mer, by  the  false  representations  of  the  latter,  was  in- 
duced to  purchase  said  shares  of  stock,  and  that  the 
court  rescinded  the  transfer  on  that  ground.  For  a  re- 
port of  the  decision  of  this  court  affirming  said  decree  see 
Fotof/  V.  Holtry^  43  Neb.,  133.  If  the  decree  of  rescission 
was  in  force  at  the  time  of  the  trial  in  the  court  below, 
and  it  is  binding  upon  plaintiffs,  it  is  a  complete  defense 
to  this  action,  since,  in  contemplation  of  law,  Foley  was 
not  a  stockholder  in  the  corporation,  and,  therefore,  not 
liable  for  its  debts.  Section  675  of  the  Code  of  Civil 
Procedure  authorizes  appeals  from  the  district  court  to 
the  supreme  court  from  final  orders  and  decrees  in  all 
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actions  in  equity,  if  effected  within  six  months  from  the 
rendition  thereof.  Section  677  declares:  "No  appeal  in 
any  case  in  equity  now  pending  and  undetermined,  or 
which  shall  hereafter  be  brought,  shall  operate  as  a  su- 
persedeas, unless  the  appellant,  or  appellants,  shall, 
within  twenty  days  next  after  the  rendition  of  such  judg- 
ment, or  decree,  or  the  making  of  such  final  order,  execute 
to  the  adverse  party  a  bond  with  one  or  more  sureties  as 
follows:"  etc.  The  giving  of  a  supersedeas  bond  is  not 
essential  to  the  prosecution  of  an  appeal  in  an  equity 
cause,  but  is  indispensable  to  a  stay  of  proceedings  pend- 
ing a  review  in  the  appellate  court.  Such  is  the  plain 
meaning  and  effect  of  the  section  above  quoted,  and  this 
court  has  so  held.  {McAusland  v.  Pundt,  1  Neb.,  211; 
Parker  v.  Courtney j  28  Neb.,  605;  State  v.  Ramsey,  50  Neb., 
166.)  In  the  second  case,  in  construing  section  677,  it 
was  said :  "It  is  evident  that  where  no  supersedeas  bond 
is  filed  the  decree  remains  in  full  force,  and  that  when  a 
third  party  purchases  property  at  a  judicial  sale,  or  in 
reliance  upon  the  decree  then  in  force,  his  rights  cannot 
be  divested  by  a  subsequent  reversal  of  the  decree.'^  (See 
Elliott,  Appellate  Procedure,  sees.  544,  546;  Ryan  v.  New- 
comb,  45  111.  App.,  527,  147  111.,  368.)  The  answer  pleads 
the  rendition  of  the  decree,  and  the  reply  admits  it  to  be 
true.  While  the  reply  avers  that  the  case  in  which  the 
decree  was  entered  is  pending  on  appeal  in  this  court, 
it  is  not  alleged  that  any  supersedeas  bond  was  ever 
given.  "An  appeal  does  not  operate  as  a  supersedeas, 
except  as  provided  by  statute,  and  upon  the  terms  im- 
posed by  statute."  {Home  Fire  Ins.  Co.  v.  Dutcher,  48 
Neb.,  755;  State  v.  Ramsey,  50  Neb.,  166.)  The  reply, 
therefore,  did  not  state  suflScient  facts  to  avoid  the  de- 
fense interposed  by  the  answer,  and  the  demurrer  to  the 
reply  should  have  been  sustained.  The  trial  court  found 
a  bond  was  filed  to  stay  the  execution  of  the  decree,  but 
as  such  matter  was  not  made  an  issue  by  the  pleadings, 
the  finding  must  be  disregarded. 

The  appeal  by  Holtry  in  the  case  brought  against  him 
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by  Foley  did  not  have  the  effect  to  vacate  and  set  aside 
the  decree  rendered  therein.  "If  the  judgment  had  not 
been  appealed  from  it  would,  upon  a  familiar  elementary 
principle,  have  so  completely  terminated  and  adjudicated 
all  the  questions  embraced  within  the  issues  as  to  con- 
clude the  parties.  The  appeal  does  not  take  from  the 
judgment  its  chief  and  much  valued  characteristic, — 
that  of  terminating  the  litigation  by  a  final  and  con- 
clusive adjudication;  on  the  contrary,  the  judgment  re- 
tains that  characteristic  and  possesses  that  effect  until 
reversed."  (Elliott,  Appellate  Procedure,  sec.  544.)  A 
decree  is  affected  by  an  appeal  no  further  than  that  pro- 
ceedings are  stayed  pending  the  review,  where  there  has 
been  filed  a  proper  bond,  and  perhaps  the  decree  is  not 
admissible  as  evidence.  In  addition  to  the  authorities 
already  cited,  see  Burton  v.  Burton^  28  Ind.,  342;  Burton 
V.  ReedSy  20  Ind.,  87;  Randies  v.  RandlvSy  67  Ind.,  434;  1 
Freeman,  Judgments,  sec.  328;  Day  v.  De  Yongc^  33  N.  W. 
Rep.  [Mich.],  527;  Woodbury  v.  Btywinan^  13  CaL,  635; 
Burgess  v.  Ilitty  21  Mo.  App.,  313;  People  v.  Rickert,  159 
111.,  496;  SeinpU  v.  Eubanks,  35  S.  W.  Rep.  [Tex.,  Civ. 
App.],  509;  Tilley  v,  WashhurUy  91  Wis.,  105.  An  appeal 
duly  perfected,  and  where  bond  is  given,  strictly  speaking, 
does  not  absolutely  vacate  the  decree  or  judgment.  If 
such  were  the  case,  all  the  appellant  need  do  to  escape 
the  force  of  the  judgment  or  decree  against  him  would  be 
to  dismiss  his  appeal  in  the  appellate  court.  Such  dis- 
missal does  not  reinstate  the  judgment,  it  merely  releases 
the  suspension  of  its  enforcement  which  resulted  from 
the  appeal.  We  are  aware  that  in  Minneapolis  Ilarcestei* 
Works  V.  Hedges,  11  Neb.,  48,  and  O^Leary  v.  Iskey^  12  Xeb., 
137,  it  was  said  that  an  appeal  from  a  justice  judgment 
has  the  effect  to  vacate  such  judgment.  The  statement 
is  mere  obiter.  It  has  been  held  that  an  appeal  from  a 
justice  of  the  peace  does  not  affect  a  lien  created  by  the 
filing  of  the  transcript  of  the  judgment  in  the  proper 
office  prior  to  the  perfecting  of  such  appeal,  except  to 
stay  the  enforcement  thereof.     {Dawson  v.  Cunning^  50  IlL 
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App.,  286.)  It  is  a  familiar  principle  that  a  judgment  or 
decree  in  full  force  is  binding  upon  the  parties  thereto 
and  their  privies  as  to  the  issues  adjudicated.  {Fuller  v. 
Braumelly  48  Neb.,  145;  Gapen  v.  BrettemitZy  31  Neb.,  302; 
Spear  v.  Tidball,  40  Neb.,  107;  Brigham  v.  McDowell,  19 
Neb.,  407.)  Applying  this  doctrine  to  the  case  before  us, 
the  decree  in  the  suit  of  Foley  v.  Holtry  was  a  complete 
bar  to  this  action.  They  were  both  parties  to  the  litiga- 
tion wherein  it  was  adjudicated  that  Foley  was  induced 
to  purchase  the  stock  in  the  corporation  through  the  false 
and  fraudulent  representation  of  Holtry,  and  the  sale 
was  rescinded.  This  decree  left  the  parties  in  the  same 
situation  as  if  the  stock  had  never  been  transferred  to 
Foley.  Since  privies,  as  well  as  parties,  are  bound  by  a 
decree,  plaintiffs  cannot  maintain  the  present  action 
against  Foley.  The  creditors  of  the  corporation  predi- 
cate their  right  to  recover  against  him  upon  the  fact  that 
Holtry  transferred  to  him  certain  shares  of  the  capital 
stock  which  had  not  been  paid  up.  They  are  in  privity 
with  Holtry,  and  he  being  bound  by  the  decree,  they  are 
likewise  equally  concluded.  (1  Greenleaf,  Evidence,  sec. 
523;  19  Am.  &  Eng.  Ency.  of  Law,  156;  Winfield,  Ad- 
judged Words  &  Phrases,  487.)  The  decree  herein  against 
Foley  is  reversed,  and  as  to  him  the  action  is  dismissed. 


Ebvbrsed  and  dismissed. 


I.  M.  Raymond  et  al.,  appellees,  v.  W.  H.  Leixberger 
&  Company,  appellee,  and  William  Glover,  ap- 
pellant. 

Filed  March  3, 1897.    No.  7100. 

Traudulent  Conveyances:  Resale:  Rights  of  Creditors.  One  who 
has  taken  the  title  of  an  insolvent  partnership  firm  to  real  prop- 
erty for  the  purpose  of  disposing  of  such  real  property  and  paying 
to  a  creditor  of  said  Insolvent  firm  a  part  of  the  proceeds  of  the 
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Bale  and  to  the  firm  itself  the  balance  of  snch  proceeds,  may  prop- 
erly be  held,  in  an  equitable  proceeding  institnted  against  said 
firm  and  said  trustee  by  one  of  its  creditors,  bonnd  to  pay  such 
balance  to  such  creditor. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Strode,  J.    Affirmed. 

Hainer  &  Smithy  for  appellant 

O.  M.  Lambertsoriy  H.  J.  Whitmore^  and  Damall  d  Kirk^ 
patricky  contra. 

Ryan,  C. 

This  is  an  appeal  of  William  Glover  from  a  judgment 
in  favor  of  I.  M.  Baymond  and  others,  rendered  against 
him  by  the  district  court  of  Lancaster  county.  Originally, 
W.  H.  Leinberger  &  Oo.  became  indebted  to  the  partner- 
ship firm  of  Raymond  Bros.  &  Co.,  for  merchandise  pur- 
chased, in  the  sum  of  $731.90,  and  for  this  amount  a  judg- 
ment was  rendered,  on  which  an  execution  was  returned 
nulla  bona.  This  judgment  formed  the  basis  of  this  action 
against  William  Glover,  who,  it  was  charged  in  the  peti- 
tion in  this  case,  with  full  knowledge  of  the  insolvency 
of  the  firm  of  W.  H.  Leinberger  &  Co.  and  with  the  inten- 
tion of  defrauding  the  creditors  of  W.  H.  Leinberger  & 
Co.,  had  received  a  fraudulent  transfer  of  all  the  real  and 
personal  property  of  said  last  named  firm.  The  district 
court  specially  found  that  as  to  the  personal  property  the 
transfer  was  made  and  received  in  good  faith,  and,  as 
there  is  no  appeal  with  respect  to  this  finding,  it  must 
stand  unquestioned.  The  real  estate  transfer  was  a  few 
days  subsequent  to  that  of  the  personal  property.  With 
respect  to  this  transaction  the  finding  of  the  district  court 
was  as  follows:  "The  court  further  finds  that  the  said  W, 
H.  Leinberger  and  E.  Erb  [who  composed  the  firm  of  W. 
H.  Leinberger  &  Co.]  sold  their  interest  in  a  certain  con- 
tract for  the  purchase  of  real  estate,  a  house  and  lot  in  the 
town  of  Bromfield,  to  the  defendant  William  Glover,  and 
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that  as  the  consideration  therefor  he  agreed  to  pay  the 
claim  of  Mrs.  Garrett  against  the  firm  of  W.  H.  Lein- 
berger  &  Co.,  amounting  to  the  sum  of  f  735,  and  when  he 
[Glover]  sold  said  real  estate  he  wa?  to  pay  an  excess  over 
iind  above  the  said  claim  of  f  735  of  Mrs.  Garrett  to  said 
firm  of  W.  H.  Leinberger  &  Co.  The  court  finds  that  the 
defendant  [Glover]  has  paid  the  claim  of  Mrs.  Garrett 
amounting  to  f735;  that  he  has  sold  real  estate  for  the 
agreed  price  of  |1,500;  that  for  the  excess  of  $765  over  and 
above  the  claim  of  Mrs.  Garrett,  the  defendant  is  liable 
for  and  that  he  has  not  paid  or  accounted  for  the  same.*' 
The  judgment  was  for  the  sum  last  named  as  hereinbefore 
described.  It  is  urged  that  there  should  have  been  no 
judgment  for  the  reason  that  a  garnishment  proceeding 
was  adequate  to  reach  this  money,  hence  that  a  resort  to 
equitable  proceedings  should  not  have  been  tolerated.  It 
is  a  suflftcient  answer  to  this  to  say  that  neither  in  the 
pleading  nor  throughout  the  entire  trial  in  the  district 
court  vi'as  this  question  raised.  It  is  too  late  to  raise  it 
now.     {Sherwin  v.  Oaghageriy  39  Neb.,  238.) 

It  is  further  urged  in  argument  that  the  fiirm  of  W.  H. 
Leinberger  &  Co.  had  transferred  its  right  to  the  payment 
of  this  fund  to  W.  V.  Morse  &  Co.,  and  that,  therefore,  the 
appellant  Glover  may  be  compelled  to  pay  it  twice,  once 
under  this  aissignment  and  once  under  the  judgment  in 
this  case.  As  the  firm  of  W.  V.  Morse  &  Co.  is  not  a 
party  to  this  action,  and  as  this  transfer  was  not  pleaded 
in  bar  of  plaintiffs'  right  of  action,  we  cannot  consider 
this  question  upon  the  issues  joined. 

It  is  furthermore  urged  that  the  judgment  is  not  re- 
sponsive to  the  prayer  of  the  petition.  In  this  we  think 
counsel  are  mistaken,  for  the  petition  was  framed  upon 
the  theory  that  Glover  in  his  own  wrong  had  obtained 
title  to  certain  property,  which  properly  should  have  been 
subject  to  the  debts  owing  by  W.  H.  Leinberger  &  Co.,  and 
there  was  a  prayer  that  the  defendant  Glover  accordingly 
should  be  held  liable  to  plaintiff  as  creditors  of  W.  H. 
Leinberger  &  Co.  The  finding  of  the  district  court  upon 
66 
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sufficient  evidence  was  that  Glover  had  sold  the  property 
for  |1,500.  As  he  was  required  to  pay  only  the  difference 
between  that  amount  and  the  claim  of  Mrs.  Garrett,  he 
certainly  had  no  cause  to  complain  of  the  amount  of  the 
recovery.  As  he  has  disposed  of  the  property  so  that  it 
cannot  be  used  for  the  payment  of  the  debt  due  from  W. 
H.  Leinberger  &  Co.  to  plaintiffs,  he  cannot  be  heard  to 
assert  that  thereby  plaintiffs  have  been  deprived  of  every 
remedy.  Since  Glover,  as  a  mere  trustee,  has  thus  dis- 
posed of  this  property,  he  should  be  held  accountable  as 
such  trustee.  The  finding  of  the  district  court  was  sus- 
tained by  sufficient  evidence,  and,  as  the  judgment  was 
justified  by  the  pleadings,  it  is 

Affibmsd. 


Fakbojrs  &  Merchants  Insurance  Company  v.  Delilah 

R.  Graham. 

Filed  Mabch  3, 1897.    No.  7139. 

1.  Insurance:  Agents:  Agreement  to  Procube  Policy.  A  mere  agree- 
ment of  a  soliciting  agent  to  procure  to  be  issued  a  policy  of 
Insurance  does  not  create  a  present  liability  against  the  insurance 
company,  his  principal. 

2. :  Authority  of  Agent.    Proof  that  an  insurance  agent  has 

solicited  and  forwarded  risks  and  collected  premiums  is  not  such 
evidence  as  will  justify  an  inference,  against  positive  uncontra- 
dicted evidence,  that  the  powers  of  such  agent  were  in  excess  of 
those  above  indicated. 


8. :  :  Pleading:  Evidence.    The  petition  examined,  and 

held  not  to  state  a  cause  of  action.  The  evidence  considered  and 
found  insufficient  to  sustain  an  action  even  if  a  good  cause  of 
action  had  been  stated  in  the  petition. 

Error  from  the  district  court  of  Lancaster  cooiity. 
Tried  below  before  Strode,  J.    Reversed. 

The  opinion  contains  a  statement  of  the  case. 
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Charles  E,  Ma  goon,  for  plaintiff  in  error: 

Richards  did  not  have  authority  to  bind  the  company. 
(1  May,  Insurance  [3d  ed.],  sees.  120, 138;  Insurance  Co.  v. 
Wilkinson,  13  Wall.  [U.  S.],  222;  Eames  v.  Home  Ins.  Co.,  94 
U.  S.,  621;  Morse  v.  St.  Paul  Fire  d  Marine  Ins.  Co.,  21 
Minn.,  407;  Armstrong  v.  State  Ins.  Co.,  61  la.,  212;  In- 
surance Co.  V.  Johnson,  23  Pa,  St.,  72;  Constant  v.  Insurance 
Co.,  3  Wall.  [U.  S.  C.  C],  313;  Hackney  v.  Alleghany  County 
Mutual  Ins.  Co.,  4  Barr  [Pa.],  185;  Dickinson  County  v.  Mis- 
sissippi Valley  Ins.  Co.,  41  la.,  286;  Critchett  v.  American 
Ins.  Co.,  53  la.,  404;  Ayers  v.  Hartford  Fire  Ins.  Co.,  17  la.^ 
176;  Security  Ins.  Co.  v.  Fay,  22  Mich.,  467;  Reynolds  v. 
Continental  Ins.  Co.,  36  Mich.,  131;  Lanborn  v.  Fireman's 
Ins.  Co.,  16  Gray  [Mass.],  448;  Lohnes  v.  Insurance  Co.  of 
North  America,  121  Mass.,  439;  Bush  v.  Westchester  Fire 
Ins.  Co.,  63  N.  Y.,  531;  Ayers  v.  Home  Ins.  Co.,  21  la.,  185.) 

The  proof  fails  to  establish  the  existence  of  a  contract  of 
insurance.  (1  Wood,  Fire  Insurance  [2d  ed.],  sees.  5,  6, 15; 
McCann  v.  ^tna  Ins.  Co.  of  Hartford,  3  Neb.,  198;  Strohn  v. 
Hartford  Fire  Ins.  Co.,  37  Wis.,  625;  Hartford  Fire  Ins.  Co. 
V.  Wilcpx,  57  111.,  180.) 

John  S.  Bishop  and  Pound  d  Burr,  contra: 

The  insurer  is  bound  by  all  acts  of  an  agent  within  the 
apparent  scope  of  his  authority.  (2  Wood,  Fire  Insurance 
[2d  ed.],  sec.  408;  Johnson  v.  Milwaukee  <t  Wyoming  Inrrst- 
ment  Co.,  49  Neb.,  68;  Thompson  v.  Shelton,  49  Neb.,  644.) 

A  mere  technical  objection  should  not  defeat  a  recovery 
for  loss  of  property  insured.  The  contract  of  insurance 
should  be  sustained  if  possible.  (Phoenix  Ins.  Co.  t\  Barnd, 
16  Neb.,  90;  Springfield  Fire  &  Marine  Ins.  Co,  v.  McLimans, 
28  Neb.,  846;  Nebraska  &  Iowa  Ins.  Co.  v.  Christiensen,  29 
Neb.,  572;  State  Ins.  Co.  v.  Schreck,  27  Neb.,  527;  Nebraska 
d  Iowa  Ins.  Co.  v.  Silvers,  27  Neb.,  541.) 

The  scope  of  the  agent's  power  is,  under  proper  instruc- 
tions, a  question  to  be  determined  by  the  jury.  (Ganser  v. 
Fireman's  Fund  Ins.  Co.,  38  Minn.,  74;   Rivara  v.  Queen's 
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Im.  Co.y  62  Miss.,  721;  Murphy  v.  Southern  Life  Ins.  Go.y 
59  Tenn.,  440;  Dickinson  County  v.  Mississippi  Valley  Ins. 
Co.,  41  la.,  286.) 

As  to  third  parties,  in  absence  of  notice  to  the  con- 
trary, the  agent  of  an  insurance  company  must  be  held 
to  possess  all  the  powers  which  his  occupation  and  deal- 
ings fairly  import  to  the  public.  {Day  v.  Mechanics  d 
Traders^  Ins.  Co.,  88  Mo.,  325;  Phmiix  Ins.  Co.  v.  Spiers, 
87  Ky.,  286;  Famum  v.  Phwnix  Ins.  Co.,  83  Cal.,  246;  Har- 
ron  V.  City  of  London  Fire  Ins.  Co.,  88  Cal.,  16;  Calif omia 
Ins.  Co.  V.  Chracey,  15  Colo.,  70;  Zell  v.  Herman  Farmers 
Mutual  Ins.  Co.,  75  Wis.,  521.) 

A  local  agent  having  ostensible  general  authority  to 
solicit  applications  and  make  contracts  for  insurance, 
and  to  receive  first  premiums,  binds  his  principal  by  any 
acts  or  contracts  within  the  general  scope  of  his  apparent 
authority.  {Union  Mutual  Ins.  Co.  of  Maine  v.  Wilkinson, 
13  Wall.  [U.  S.],  222;  Rivara  v.  Queen's  Ins.  Co.,  62  Miss., 
721;  Mississippi  Valley  Life  Ins.  Co.  v.  Neyland,  9  Bush 
[Ky.],  430;  Western  Home  Ins.  Co.  v.  Hague,  21  Pac.  Rep. 
IKan.],  641.) 

Ryan,  0. 

In  the  district  court  of  Lancaster  county  there  was  a 
judgment  against  the  Farmers  &  Merchants  Insurance 
Company,  for  the  review  of  which  these  error  proceedings 
are  prosecuted.  It  was  alleged  in  the  petition  in  the  dis- 
trict court  that  on  November  30,  1891,  plaintiff  was  the 
owner  of  certain  household  furniture  in  use  in  a  house  on 
North  Thirteenth  street,  in  the  city  of  Lincoln;  that  on 
December  2, 1891,  the  defendant,  the  aforesaid  insurance 
<iompany,  executed  a  policy  of  insurance  on  said  furni- 
ture, whereby  it  was  insured  in  the  sum  of  |1,000  against 
loss,  from  November  30,  1891,  till  November  30,  1894,  for 
which  insurance  the  plaintiff  paid  the  required  premium 
of  |14  to  Burt  W.  Richards,  the  agent  of  the  defendant. 
It  was  further  averred  in  said  petition  that  on  or  about 
June  14,  1892,  the  plaintiff  made  arrangements  to  pack 
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her  household  goods  and  move  them  from  her  dwelling 
on  North  Thirteenth  street  to  a  certain  warehouse  on 
Fourteenth  and  Q  streets,  excepting  the  piano,  which 
was  to  be  removed  to  the  residence  of  the  above  named 
Burt  Richards,  on  K  street,  and  that  at  said  time  there 
was  an  unearned  premium  on  said  policy  amounting  to 
more  than  |8.40.  The  transaction  which  was  claimed 
sufficient  to  create  a  contract  to  insure,  and  which,  there- 
fore, should,  as  the  plaintiff  claims,  be  held  to  be  in  effect 
an  insurance,  was  in  the  fifth  paragraph  of  the  petition 
described  as  follows:  "That  on  the  said  14th  day  of  June, 
1892,  said  Richards,  at  request  of  plaintiff,  came  to 
plaintiff's  house,  at  said  number  228  North  Thirteenth 
street,  and  as  agent  of  said  defendant  agreed  with  this 
plaintiff  to  have  said  policy  of  insurance  on  said  goods 
canceled,  and  to  have  made  out  and  delivered  by  defend- 
ant to  plaintiff  another  policy  of  insurance  that  would 
insure  plaintiff  against  loss  or  damage  by  fire  on  said 
goods,  in  the  sum  of  |1,000,  for  a  period  of  ninety  days 
from  noon  on  said  14th  day  of  June,  1892,  and  said  insur- 
ance should  be  seven  hundred  (700)  dollars  on  all  goods, 
excepting  the  piano,  while  stored  in  said  storage  ware- 
house at  Twenty-fourth  and  G  streets,  and  three  hundred 
dollars  (|300)  on  said  piano  while  kept  at  said  number 
1817  K  street,  all  in  said  city  of  Lincoln,  and  it  was  further 
agreed  that  said  unearned  premium  on  said  first  policy 
of  insurance  should  be  applied  on  and  pay  the  premium 
of  said  new  policy  to  be  issued  to  plaintiff  by  the  defend- 
ant, and  if  the  amount  of  said  unearned  premium  was 
more  than  the  amount  of  said  premium  on  said  new 
policy,  the  difference  was  to  be  paid  to  plaintiff  by  defend- 
ant, and  if  it  was  less,  plaintiff  was  to  pay  to  defendant 
such  difference,  and  plaintiff  then  and  there  offered  to 
pay  same."  The  furniture  was  stored  at  the  warehouse 
above  indicated  on  June  14,  1892,  and  on  the  following 
day  it  was  destroyed  by  fire.  The  judgment  was  for 
value  of  the  said  furniture. 
This  judgment  we  think  should  be  reversed,  for  various 
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reasons,  which  we  shall  now  proceed  to  state  as  briefly 
as  possible.  Burt  W.  Richards  was  the  soliciting  agent 
of  the  insurance  company.  There  was  no  evidence  intro- 
duced by  the  plaintiff  which  showed  facts  inconsistent 
with  the  limitation  of  his  agency,  shown  by  the  com- 
pany to  be  confined  to  soliciting  insurance,  taking  and 
forwarding  applications;  and  possibly  premiums  may,  in 
some  instances,  have  been  paid  to  him.  In  the  trans- 
action under  consideration,  however,  there  was  no  pre- 
mium paid.  Indeed,  the  requirement  of  payment  is  ap- 
parently sought  to  be  obviated  by  allegations  of  an  agree- 
ment to  cancel  an  existing  policy  and  use  the  unearned 
premium  thereon  for  a  payment.  But  this  cancellation 
of  the  policy,  the  above  averments  show,  was  not  as- 
sumed to  be  within  the  scope  of  the  powers  of  Mr.  Rich- 
ards. In  this  respect  the  averment  was  that  Mr.  Rich- 
ards agreed  to  have  the  old  policy  canceled,  thereby 
implying  that  this  must  be  done  by  some  other  repre- 
sentative of  the  insurance  company  than  Mr.  Richards. 
As  to  the  issuance  of  a  new  policy,  the  allegations  of 
the  petition  were,  in  effect,  that  Richards,  as  agent  of 
the  company,  agreed  to  have  made  out  and  delivered  by 
defendant,  the  insurance  company,  to  plaintiff  another 
policy  of  the  insurance  company,  which  would  insure 
plaintiff  against  loss  or  damage  by  fire  on  said  goods. 
In  WalUngfonl  v.  Burr,  15  Neb.,  204,  it  was  held  that  a 
contract  of  sale  was  not  complete  because,  though  while 
all  the  terms  had  been  agreed  on,  there  had  not  been 
made,  according  to  the  requirement  of  the  agreement  be- 
tween the  vendor  and  the  vendee,  a  bill  of  sale  evidenc- 
ing the  fact  of  such  sale.  By  the  very  terms  of  the  con- 
tract as  pleaded  in  the  petition  a  policy  was  required  to 
issue  to  complete  the  contract  of  insurance.  This  re- 
quirement was  never  met;  hence,  on  plaintiff's  own  state- 
ment of  the  basis  of  his  cause  of  action,  there  was  no 
executed  contract  of  insurance.  The  reason  for  the  rule 
enforced  in  WalUngford  v.  Burr  applied  to  the  executory 
contract  to  insure,  and  such  a  contract  was  not  sufficient 
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to  render  the  company  liable  for  a  loss  before  the  con- 
dition precedent  was  performed;  that  is,  before  a  new- 
policy  had  issued.  In  our  opinion  the  petition  failed 
to  state  a  cause  of  action  against  the  insurance  company, 
and  the  proofs  fell  far  short  of  sustaining  one,  even  if 
it  had  been  stated.    The  judgment  of  the  district  court  is 

Reversed. 


50  8881 
54  503 
54    633 


Ambrose  P.  S.  Stuart  et  ai..,  appellees,  v.  Henry  i  50  m 
Blticham  et  al.,  appellants.  ^ — ' 

Filed  March  3, 1897.    No.  7138. 

Bill  of  Exceptions:  Review:  Transcript.  In  the  absence  of  a  biU  of 
exceptions,  issues  of  fact  cannot  be  considered  in  this  court  on 
appeal,  even  though  the  transcript  of  the  pleadings  and  proceed- 
ings recites  that  the  cause  was  originally  determined  on  an  agreed 
statement  of  facts  copied  in  such  transcript.  Following  State  Ins, 
Co,  of  Des  Moines  v.  Buckstaff  Bros.  Mfg.  Co.,  47  Neb.,  1. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Tibbets,  J.    Affirmed. 

Stevens  d  Cochran^  for  appellants. 

S.  L.  Oeisthardty  contra. 

Ryan,  C. 

The  district  court  of  Lancaster  county  adjudged  that 
certain  of  the  purchase  price  of  lands  sold  by  Henry 
Burcham  should  be  paid  by  the  purchaser  to  Ambrose 
P.  S.  Stuart  and  Charles  Holland,  as  creditors  of  said 
Burcham.  The  wife  of  Henry  Burcham,  who  unsuccess- 
fully claimed  by  her  cross-petition  that  this  balance 
should  be  paid  to  her  as  a  creditor  of  her  husband,  brings 
this  case  into  this  court  for  review  upon  appeal.  The  peti- 
tion has  been  examined  and  found  to  state  a  cause  of  ac- 
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tion,  and  a  proper  prayer  for  such  relief  as  was  decreed  by 
the  district  court.  The  record  recites  that  the  case  was 
determined  upon  an  agreed  statement  of  facts,  but  there 
is  in  the  record  no  bill  of  exceptions;  hence  we  are  with- 
out proper  evidence  of  the  contents  of  the  alleged  state- 
ment of  facts,  and  cannot  consider  issues  of  that  nature 
presented  by  the  pleadings.  {State  Ins.  Co.  v.  Buckstaff 
Bros.  Mfg.  Co.y  47  Neb.,  1,  and  authorities  therein  cited.) 
The  judgment  of  the  district  court  is 

Affirmed. 


GuNTHER  Koopman  v.  Thomas  Carroll  et  al. 

Filed  March  3, 1897.    No.  7122. 

L  Ejectment:  Sufficiency  of  Answer.  The  averments  of  an  answer 
attacked  by  general  demurrer  considered  and  held  sufficient  to 
show  the  existence  and  probate  of  a  will  through  which  defend- 
ant claimed  title. 

2.  Executors  and  Administrators:  Powers:  Saxes  of  Land.  The 
holding  of  this  court  with  reference  to  the  power  of  an  adminis- 
trator, with  the  will  annexed,  to  convey  real  property  in  accord- 
ance with  powers  given  by  such  will,  stated  in  Schroeder  v.  Wilcox, 
89  Neb.,  136,  adhered  to. 

Error  from  the  district  court  of  Adams  county.  Tried 
below  before  Beall,  J.    Affirmed. 

The  facts  are  stated  by  the  commissioner. 

Harwoody  Ames  d  Pettis  and  John  A.  CastOy  for  plaintiff 
in  error: 

If  the  alleged  will  is  not  a  will,  either  because  it  con- 
tains no  apt  words  of  bequest,  or  because  it  is  not  exe- 
cuted in  the  manner  provided  by  our  statute,  the  foreign 
probate  does  not  supply  or  dispense  with  those  requisites. 
{Lynch  v.  Miller j  54  la.,  516;  Loving  v.  PairOy  10  la.,  282; 
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Bailey  v.  Bailey y  8  O.,  239;  Meese  v.  Keefey  10  O.,  362;  Jones 
V.  Robinson^  17  O.  St.,  171;  Nelson  v.  Potter y  50  N.  J.  Law^ 
324.) 

The  proceedings  cannot  be  sustained  unless  the  record 
affirmatively  shows  the  jurisdictional  facts,  and  in  the 
absence  of  such  showing  the  proceedings  may  be  collat- 
erally attacked.  {Oibbs  v.  ShaiOy  17  Wis.,  197;  Daldn  v. 
Hudsouy  6  Cow.  [N.  Y.],  221.) 

The  statutory  provision  that  the  administrator  with 
the  will  annexed  shall  have  and  exercise  all  the  power, 
authority,  trusts,  and  obligations  of  the  executor  does 
not  confer  upon  the  administrator  the  power  to  sell  real 
estate,  even  when  that  power  is  contained  in  the  will,  and 
conferred  upon  an  executor  by  that  instrument.  {Bennett 
V.  GhapiUy  77  Mich.,  526;  Conklin  v.  Egerton^  21  Wend.  [N. 
Y.],  430;  Tainter  v.  Clarky  13  Met.  [Mass.],  220;  Patton  v. 
Randallj  1  J.  &  W.  [Eng.],  189;  Drayton  v.  Drayton,  1 
Desau's  Eq.  [S.  Car.],  557;  Bentham  v.  WiUshirey  4  Mad. 
[Eng.],  44;  Houck  v.  Houcky  5  Pa.  St.,  273;  Tippett  v.  Mizey 
30  Tex.,  364;  In  re  Estate  of  Durhaniy  49  Cal.,  490;  BelVa 
Appealy  66  Pa.  St.,  498.) 

TibbetSy  Morey  &  FerriSy  contra: 

A  will  proved  in  a  foreign  country  will  be  presumed  to 
have  been  executed  according  to  the  laws  thereof.  The 
only  question  our  courts  could  try  would  be  whether  such 
will  was  proved  according  to  the  laws  of  such  foreign 
state.     {Goldtree  v.  McAlIistery  24  Pac.  Kep.  [Cal.],  801.) 

The  will,  if  executed  according  to  the  laws  of  the  domi- 
cile of  the  testator  and  place  where  executed,  will,  after 
having  been  probated  in  this  state,  have  the  same  force 
and  effect  as  though  executed  according  to  the  laws  of 
this  state.  {Boicen  v.  Johnson,  73  Am.  Dec.  [R.  I.],  53;  Suc- 
cession of  OaineSy  14  So.  Eep.  [La.],  233;  Babcock  v.  Collins, 
61  N.  W.  Bep.  [Minn.],  1020.) 

References  to  question  of  jurisdiction:  Clow  v.  Phnnnier, 
48  N.  W.  Rep.  [Mich.],  795;  Cvlbertson  v.  Witbecky  127  U. 
S.,  327. 
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The  judgment  of  a  probate  court,  where  it  has  jurisdic- 
tion, finding  a  will  valid  and  admitting  it  to  probate  is 
final  and  conclusive,  unless  rt  /ersed  or  modified  in  some 
of  the  modes  prescribed  by  law.  (Kirk  r.  Bowling^  20 
Neb.,  263;  Broicn  v.  Burdick,  25  O.  St.,  260;  Schell  r. 
HuHemtin€j  15  Neb.,  9;  Yeatman  v.  Yeatman^  35  Neb.,  422.) 

The  will,  under  the  statutes,  gives  the  administrator 
with  the  will  annexed  power  to  sell  real  estate.  {Schroeder 
V.  Wilcoxy  39  Neb.,  136.) 

M.  A.  Uariigauy  also  for  defendants  in  error. 

Kyax,  C. 

Plaintiff  in  error  began  this  action  of  ejectment  in  the 
district  court  of  Adams  county.  The  defendants  in  error 
answered  specially  pleading  title  through  mesne  convey- 
ances from  August  Ludwig  Koopman,  who  had  pur- 
chased at  an  auction  sale  made  by  William  Steinhaus, 
administrator  with  the  will  annexed  of  the  estate  of 
Julius  Koopman,  through  which  testator  both  parties 
claim  title.  It  was  alleged  in  the  answer  that  on  Feb- 
ruary 16,  1879,  the  said  Julius  Koopman  departed  this 
life,  leaving  several  heirs  named;  that  at  the  time  of  his 
death,  which  occurred  in  Germany,  he  was  seized  in  fee- 
simple  of  the  land  in  controversy,  situated  in  Adams 
county.  The  third  paragraph  of  the  answer  was  in  this 
language:  "That  the  said  Julius  Koopman  left  a  last  will 
and  testament;  that  the  same  was  duly  probated  in  the 
proper  court  of  Germany,  and  on  the  6th  day  of  October, 
1879,  the  said  last  will  was  probated  in  the  county  court 
of  Adams  county,  state  of  Nebraska;  that  William 
Steinhaus  was  appointed  administrator  with  the  will  an- 
nexed of  said  estate,  and  gave  bond  in  the  penal  sum  of 
two  thousand  dollars  ($2,000)  as  such  administrator. 
The  following  is  a  copy  of  the  said  will  and  proceeding 
relative  to  the  probating  of  the  same,  and  the  bond  of 
said  administrator,"  etc.  Following  the  above  aver- 
ments of  the  answer,  there  was  set  out  a  copy  of  what 
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appears  to  be  the  minutes  of  a  court  in  Germany,  showing 
the  deposit  therein  df  the  will  of  Julius  Koopman,  and 
certain  proceedings  afterward  had.  One  of  these  min- 
utes, under  date  of  July  5, 1876,  was  as  follows:  "Of  his 
free  will  appeared  the  proprietor,  Julius  Koopman,  from 
U.  S.  of  A.,  now  at  Donnerschuer,  and  asked  leave  to 
deposit  his  last  will  in  writing.  As  there  appeared  noth- 
ing against,  it  was  granted.  After  which  the  applicant 
declared :  ^ As  my  heirs  I  proclaim,' "  etc.  In  this  instru- 
ment there  were  four  sections,  of  which  all  the  language 
was  in  the  first  person,  singular.  It  was  signed  by  Julius 
Koopman  and  by  two  other  parties,  as  well  as  by  the 
<!lerk  of  the  court.  On  the  5th  day  of  July,  1879,  the  min- 
utes of  the  same  court  recite  that  the  widow  of  Julius 
Koopman  appeared  and  asked  for  publication  of  the  last 
will  and  testament  of  her  deceased  husband,  and  that  her 
request  was  granted.  It  is  then  recited  that  "the  last 
will  on  record  in  this  court  under  No.  103,  A.  D.  1876, 
taken  from  the  document  safe,  read  before  the  above 
named  widow  Koopman,  and  published  at  the  same  time. 
The  applicant  asked  for  a  copy,  the  reading  of  which  was 
waived."  Following  the  above  quoted  language  there 
were  the  minutes  made  when  the  will  was  deposited  and 
the  instrument  above  described  as  having  been  signed  by 
Julius  Koopman,  followed  by  a  certificate  of  translation. 
By  the  copy  of  what  we  take  to  be  the  will,  for  reasons 
hereinafter  stated,  it  was  provided  that  all  the  personal 
and  real  property  of  the  testator  in  the  United  States 
should  be  sold  at  public  auction  after  his  death.  As  al- 
ready indicated,  the  answer  showed  the  defendants'  title 
to  have  been  derived  through  such  a  sale.  There  was  a 
general  demurrer  to  the  answer,  which  was  overruled, 
and  plaintiff  excepted.  This  was  followed  by  a  judg- 
ment in  favor  of  the  defendants. 

It  is  contended  that  the  language  of  the  German  court 
record  shows  that  the  testator  did  not  file  a  written  will, 
but  that  he  made  some  oral  declarations  only,  as  indi- 
cated by  the  use  of  the  word  "declared,"    The  demurrer 
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admitted  the  truth  of  each  averment  of  the  answer,  and 
one  of  these  was  that  the  will  was  duly  probated  in  Ger- 
many. The  word  "declared"  we  take  to  mean  "exhib- 
ited" or  "published,"  and  this  we  are  strongly  influenced 
to  assume,  not  only  because  Webster  gives  these  as 
equivalents  of  the  word,  but  because  there  follows  imme- 
diately what  appears  to  be  a  written  instrument  in  the 
first  person,  singular,  signed  by  Julius  Koopman  and  two 
other  persons,  presumably  as  witnesses.  As  the  answer 
alleged  that  the  will  was  probated  in  the  county  court 
of  Adams  county,  that  fact  must  be  accepted  as  true,  and 
we  do  not  feel  called  upon  to  make  the  assumption  that 
this  act  of  the  court  having  jurisdiction  was  irregular  or 
defective. 

The  effect  which  should  be  accorded  the  execution  of 
the  power  to  sell  land  by  an  administrator  with  the  will 
annexed  was  discussed  in  Schroeder  v.  WUcoXy  39  Neb.^ 
136,  and  need  not  be  repeated.  The  judgment  of  the 
district  court  is 

Affirmed. 


Hbnby  Oliver,  appellee,  v.  James  F.  Lansixg  et  al.^ 

,57  fSl  APPELLANTS. 

Filed  March  3, 1897.    No.  7094. 

1.  Partition.  Where  a  cause  is  fairly  within  the  law  authorizing  a 
partition,  the  right  to  partition  is  imperative  and  absolutely  bind- 
ing upon  courts  of  equity.  In  such  a  case  the  right  of  partition  is. 
a  matter  of  right  and  not  of  mere  grace. 

X :  Distribution,  The  mere  fact  that  inconvenience  or  diffi- 
culty of  making  distribution,  or  even  probable  loss,  is  involved 
in  making  partition,  in  nowise  affects  the  absolute  right  to  hare 
partition. 

S. :  Rights  of  Lessee.    Where  real  property  leased  for  a  term 

of  years  is  owned  by  several  persons  as  tenants  in  common,  both 
of  the  rents  and  the  reversion,  partition  upon  the  petition  of  one 
of  the  tenants  in  common  may  be  had,  and,  in  case  of  a  sale  being 
thereby  rendered  necessary,  the  lessee  will  become  a  tenant  of 
the  purchaser  of  the  rents  and  reversion. 
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Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Strode,  J.     Affirmed. 

Cases  cited  by  counsel  are  referred  to  in  the  opinion. 

Pound  d  Burvy  J.  W.  Deiceesey  and  F.  M.  Hallj  for  appel- 
lants. 

Webstct%  Rose  &  Fisherdicky  contra. 

Ryan,  C. 

In  his  petition,  filed  in  the  district  court  of  Lancaster 
county,  Henry  Oliver  alleged  his  ownership  of  an  undi- 
vided one-half  of  certain  described  lots  in  the  city  of 
Lincoln,  and  that  the  defendant,  James  F.  Lansing,  was 
the  owner  of  the  other  half.  There  was  described  an 
incumbrance  on  the  property  and  the  plaintiff  alleged 
that  the  defendant  had  collected  certain  rents  and  profits 
of  the  real  estate  which  he  should  account  for,  and  there 
was  a  prayer  for  partition,  and,  as  an  incident  of  such 
partition,  for  an  accounting  as  to  said  rents  and  profits. 
In  his  answer  the  defendant  alleged  that  he  had  fully 
accounted  for  and  paid  all  rents  and  profits  by  him  col- 
lected. Further  answering,  the  defendant  alleged  that 
plaintiff  and  said  defendant  had  built  the  "Lansing  Opera 
House"  on  the  lots  described  in  the  petition,  and  that 
prior  to  entering  upon  said  enterprise  the  said  litigants 
had  entered  into  a  contract  with  one  Ed  A.  Church,  by 
the  terms  of  which  they  had  leased  to  Church  the  said 
opera  house  for  the  term  of  five  years.  A  copy  of  the 
contract  referred  to  was  attached  to  the  answer,  and,  as 
it  becomes  necessary,  will  be  hereinafter  described.  The 
defendant  concluded  his  answer  with  the  following  aver- 
ments: "This  defendant  further  alleges  the  fact  to  be 
that  the  agreement  between  the  plaintiff  and  this  defend- 
ant was  that  their  joint  ownership  and  control  of  the 
building  known  as  the  ^Lansing  Theater,'  and  their  co- 
partnership in  the  building,  managing,  and  operating  the 
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same,  was  to  continue  for  a  period  of  five  years.  This 
defendant  further  alleges  the  fact  to  be  that  neither  the 
plaintiff  nor  this  defendant  are  entitled  to  the  possession 
of  the  opera  house  proper  of  said  building  until  the  expi- 
ration of  said  lease.  And  defendant  further  alleges  the 
fact  to  be  that  the  plaintiff  is  not  entitled  to  a  partition 
of  said  property  until  the  expiration  of  the  lease  with 
the  said  Ed  A.  Church  for  a  period  of  five  years.  The 
defendant  further  alleges  the  fact  to  be  that  the  said 
Ed  A.  Church  is  now  in  possession  of  said  property  and 
occupying  the  same  under  and  by  virtue  of  the  terms  of 
his  said  lease,  and  is  a  proper  party  defendant  to  this 
action,  and  defendant  therefore  asks  that  said  -Ed  A. 
Church  be  brought  in  and  made  a  defendant  in  this  suit, 
and  that  upon  the  final  hearing  of  this  action  the  said 
partition  suit  may  be  dismissed  at  the  plaintiff's  cost, 
and  for  such  other  and  further  relief  as  this  defendant  is 
in  equity  entitled  to  receive."  There  was  a  supplemental 
answer  filed,  by  which  there  were  merely  amplifications 
of  the  above  matters  urged  as  defenses;  that  is  to  say, 
it  was  alleged  that  but  for  the  consideration  that  the 
relationship  established  wuth  Church  was  to  exist  for  five 
years,  the  construction  of  the  opera  house  would  not  have 
been  contributed  to,  or  entered  upon,  by  the  defendant. 
In  addition  to  the  allegations  of  this  nature  there  were 
averments  of  sums  expended  in  the  common  enterprise 
and  a  prayer  for  an  accounting  in  respect  thereto.  The 
affirmative  matters  appearing  in  the  answer  were  denied 
by  plaintiff's  reply.  There  was  a  decree  in  favor  of  the 
plaintiff  that  a  partition  should  be  made  as  prayed,  and, 
in  conformity  with  a  finding  upon  an  accounting,  there 
was  a  judgment  in  plaintiff's  favor  in  the  sum  of  f 330.05. 
In  the  decree  it  was  specially  found,  upon  suflftcient  evi- 
dence to  sustain  the  finding,  that  there  was  no  copart- 
nership agreement  between  Lansing  and  Oliver  as  to  the 
real  property  partitioned,  and  that  there  was  no  agree- 
ment restrictive  of  the  right  of  either  party  to  a  parti- 
tion.    By  the  terms  of  the  decree  it  was  provided  that 
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the  rights  of  Ed  A.  Church  should  be  preserved  to  him, 
and  the  partition  was  subject  to  his  rights  under  his 
contract  with  plaintiff  and  defendant. 

The  questions  presented  by  the  appeal  of  the  defendant 
shall  receive  consideration  as  outlined  by  his  answers. 
The  contract  between  the  parties  to  this  action  and  Ed  A. 
Church  was  made  before  the  building  of  the  opera  house. 
Its  provisions  affecting  this  controversy  were,  in  effect, 
that  Church  was  to  have  the  exclusive  management  and 
control  of  the  opera  house  for  a  period  of  five  years  from 
the  time  when  it  would  be  ready  for  public  use,  during 
which  period  he  was  to  determine  for  what  purpose  the 
opera  house  was  to  be  used  and  the  kind  of  entertain- 
ments therein  to  be  given.  The  relations  of  Lansing  and 
Oliver  as  party  of  the  first  part,  and  Church  as  party 
of  the  second  part,  to  the  agreement  between  said  parties 
was  defined  in  the  following  language:  "Second — For 
his  services  in  managing  said  opera  house,  said  party  of 
the  second  part  shall  receive  five  (5)  per  cent  of  the  gross 
receipts  and  income  of  said  opera  house  of  all  entertain- 
ments and  performances  therein,  after  deducting  from 
said  receipts  the  amount  paid  to  the  attractions  showing 
at  said  house.  Third — The  party  of  the  second  part  shall 
receive  all  income  arising  from  said  opera  house,  and  on 
the  day  or  morning  next  succeeding  the  day  or  night 
during  which  said  opera  house  shall  have  been  used  or 
occupied  for  any  purpose  the  said  party  of  the  second 
part  shall  render  to  the  party  of  the  first  part  a  true  ac- 
count of  the  gross  proceeds  arising  from  the  use  of  said 
opera  house  for  the  preceding  day  or  night,  and  after 
deducting  from  the  said  sum  the  amount  to  be  paid  the 
performing  company,  and  five  per  cent  of  the  remainder 
thereof,  he  shall  immediately  pay  the  balance  to  the 
party  of  the  first  part.  Fourth — All  expense  of  station- 
ery, correspondence,  postage,  telegraphing,  and  telephon- 
ing for  the  purpose  of  securing  entertainments  and  per- 
formances in  said  opera  house  shall  be  paid  by  the  party 
of  the  second  part,  and  said  party  of  the  first  part  shall 
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keep  said  opera  house  in  good  condition  and  repair. 
Sixth — At  the  expiration  of  the  period  hereby  limited 
the  party  of  the  first  part  shall  pay  to  the  party  of  the 
second  part  the  actual  expense  to  which  the  party  of  the 
second  part  may  have  been  in  securing  performances  and 
entertainments  in  the  future,  such  expense  to  be  limited 
to  correspondence,  stationery,  postage,  telegraphing,  and 
telephoning." 

The  appellant  insists  that  the  appellee  was  not  entitled 
to  maintain  an  action  for  partition:  First,  on  account  of 
the  relations  between  the  plaintiff  and  the  defendant  in 
relation  to  the  property;  and  second,  on  account  of  the 
relation,  on  the  one  hand,  of  the  parties  to  this  suit  and 
Mr.  Church,  on  the  other  hand,  with  respect  to  the  sub- 
ject-matter thereof.  Under  the  first  head  it  was  urged, 
and  probably  with  truth,  that  Mr.  Lansing  would  never 
have  entered  into  an  agreement  for  the  construction  of 
the  opera  house  if  he  had  expected  that  inside  of  five 
years  Mr.  Oliver  would  apply  to  the  courts  for  partition. 
It  is  probably  true  that  if  Mr.  Oliver  could  have  antici- 
pated the  outcome  he  would  not  have  embarked  in  the 
joint  enterprise.  The  case  is  one  where  parties  with  per- 
haps the  best  of  intentions  toward  each  other  find  that 
they  cannot  act  in  harmony.  The  question  presented 
under  such  circumstances  is  whether,  notwithstanding 
this  unforeseen  disagreement,  both  tenants  in  common 
must  remain  such  for  the  period  in  contemplation  when 
that  relation  was  assumed  between  them.  In  support  of 
the  contention  of  the  appellant  there  were  cited  several 
adjudicated  cases,  the  aptness  of  which  we  shall  now 
consider. 

Prom  the  opinion  in  Eberts  v.  Fisher^  54  Mich.,  294,  ap- 
pellant quoted  these  sentences:  "A  party  may  enter  into 
such  agreements  with  his  co-tenant  as  to  estop  him  from 
enforcing  the  right  of  partition."  "And  in  view  of  the 
relation  of  the  parties  to  the  fee  and  reversion  it  was  as 
plainly  implied  that  such  relations  should  not  be  inter- 
fered with  by  partition  without  mutual  consent"    These 
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independent  sentences  state  a  principle  whicli  might  be 
utilized  by  appellant  if  tlie  facts  under  consideration  in 
the  case  in  which  they  were  used  did  not  so  radically 
diifer  from  those  involved  in  this  case.  Eberts  was  the 
owner  of  a  vacant  lot,  which  he  leased  for  a  term  of 
twenty  yeare.  For  the  first  ten  years  the  rent  was  fixed 
at  $1,050;  for  the  remainder  of  the  term  at  $1,200.  It 
Avas  provided  in  the  lease  that  within  the  last  year  of  the 
lease  appraisers  should  be  chosen,  by  whom  the  value  of 
the  lot  should  be  appraised  separate  from  the  improve- 
ments (which  improvements  the  lessee  was  bound,  mean- 
time, to  place  upon  the  lot),  and  thereupon  the  lessor 
mij^lit,  at  her  option,  have  the  improvements  on  payment 
of  tlie  appraised  value  at  the  termination  of  the  lease. 
The  right  to  exercise  this  option  was  dependent  upon 
sixty  days'  notice  to  that  effect,  to  be  given  before  the 
t(*rniination  of  the  lease.  If  no  notice  should  be  given 
the  lease  was  to  continue  for  another  ten  years.  There 
was  no  notice  given  by  the  lessor  of  the  option,  though 
w^ithin  the  time  allowed  for  that  purpose  appraisers  were 
appointed  and  duly  acted  as  such  in  making  the  appraise- 
ment. It  was  under  this  condition  of  affairs  that  the 
lessor  sought  by  partition  to  become  the  owner  of  the 
improvements.  The  sentences  quoted  were  used  in  the 
discussion  of  this  attempt  to  violate  the  express  provis- 
ions of  the  lease,  and  in  that  case  were  very  proper,  but 
they  are  not  applicable  to  the  facts  of  this  case. 

In  Avery  v.  Paym\  12  Jlich.,  540,  Payne,  tlie  owner  of 
o(»rtain  real  property,  entered  into  an  agreement  with 
Avery,  his  attorney,  whereby  Avery  undertook  to  dispose 
of  said  property  for  their  common  benefit,  subject  to 
Payne^s  approval  of  the  sales  in  each  instance.  In  pursu- 
ance of  this  agreement  Payne  conveyed  to  Avery  an  undi- 
vided half  interest  in  the  real  property  which  was  the 
subject-matter  of  the  contract.  Avery,  instead  of  dispos- 
ing of  this  property,  began  an  action  for  its  partition, 
and  it  was  held  that  under  the  circumstances  partition 
had  been  improperly  made  by  the  inferior  court 
67 


834  NEBRASKA  REPORTS.  [Vol.  50 


Oliver  V.  Lansing;. 


In  Peck  V.  Cardtoelly  2  Beav.  [Eng,],  137,  four  persons 
purchased  land  under  an  agreement  that  it  should  be  laid 
out  in  streets  and  sold  in  lots,  according  to  a  specified 
plan.  All  the  parties  died.  The  purchase  money  had  all 
been  advanced  by  two  of  the  four  persons  indicated,  in 
whose  favor  mortgages  had  been  made  by  the  other  two 
on  their  respective  interests.  One  of  these  mortgagors 
made  the  two  mortgagees  and  another  person  his  execu- 
tors and  trustees,  giving  them  power  to  sell,  but  not  ta 
make  purchases.  It  was  held  that  as  between  the  repre- 
sentatives of  the  deceased  persons  there  could  be  no  par- 
tition, because  the  parties  were  not  mere  tenants  in  com- 
mon of  land  as  to  portions  of  which  some  were  entitled 
partly  as  trustees  and  partly  for  their  own  benefit. 

In  Coleman  v.  Colemanj  19  Pa.  St.,  100,  land  containing^ 
iron  ore  was  held  in  common  by  two  persons,  and  the 
heirs  of  another,  a  former  owner.  By  the  said  two  per- 
sons and  the  guardian  of  the  minors  who  were  owners 
of  an  interest  it  was  agreed  in  writing,  under  seal,  that 
certain  persons  named  should  make  partition  of  a  part  of 
the  property,  but  that  the  ore  banks  should  remain  as 
an  undivided  tenancy  in  common,  and  that  none  of  the 
parties  should  interfere  with  or  interrupt  the  others  at 
any  mine  hole  by  them  opened  and  occupied  for  the  pur- 
pose of  raising  iron  ore.  In  amicable  actions  of  partition 
the  furnaces  and  forges  were  allotted,  but  as  to  the  iron 
ore  banks  and  hills  it  was  recommended  that  they  should 
still  remain  undivided.  The  report  containing  this  rec- 
ommendation was  duly  confirmed  by  the  court  in  1787^ 
and  each  party  took  possession  of  the  parcel  assigned 
him  and  himself,  or  those  claiming  under  him,  continued 
to  hold  the  same  until  1851,  when  suit  was  brought  for 
the  partition  of  the  land  on  which  was  situated  the  ore 
bed.  It  was  held  that  the  agreement  was  a  defense,  not 
only  on  account  of  the  judgment  by  which  it  had  been 
ratified,  but  because  the  covenant  ran  with  the  land,  if 
not  for  the  purpose  of  enabling  an  heir  or  assignee  to  sue, 
at  least  for  that  of  rebutting  a  suit  brought  in  derogation 
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of  the  restraint  which  it  imposed.  The  partition  was 
held  not  permissible,  because  the  partition  previously 
had,  had  been  in  effect  of  profits  of  the  mine  hills,  for  the 
soil  was  of  no  value.  The  ore  was  the  object  to  be  se- 
cured, and  the  partition  of  this  was  impracticable,  for  no 
one  could  say  how  it  was  distributed.  For  the  reason 
that  the  value  of  the  several  parts  of  an  ore  bed  was  not 
ascertainable,  it  was  held  in  Cmant  v.  Smithy  1  Aikin 
[Vt],  67,  that  it  was  not  apportionable,  and  that  under 
such  circumstances  resort  should  be  had  to  a  court  of 
chancery  for  a  decree  which  would  authorize  its  sale  as 
an  entirety  and  the  apportionment  of  the  proceeds. 

Just  how  far  the  case  of  Haughton  v.  Callahan^  3  Wash., 
158,  falls  short  of  justifying  appellant's  contention  is 
illustrated  by  the  first  paragraph  of  the  syllabus,  which 
is  in  the  following  language:  "Where,  by  agreement  be- 
tween plaintiff  and  the  defendant,  certain  land  upon 
which  plaintiff  held  an  option  was  to  be  purchased  and 
paid  for  by  the  defendant  and  deeded  to  the  latter  in  his 
own  name,^  the  profits  of  the  transaction,  after  refunding 
purchase  money  and  interest,  to  be  equally  divided  be- 
tween them,  the  defendant  is  entitled  to  hold  the  land 
until  it  has  all  been  sold  to  third  parties,  and  the  plaintiff 
has  not  such  an  interest  in  the  land  as  to  entitle  her  to  a 
partition  thereof,  but  can  claim  only  an  equal  share  of 
the  profits  from  its  sale." 

In  Baldtoin  r.  Humphrey^  44  N.  Y.,  609,  certain  persons 
as  trustees  received  a  conveyance  of  real  property,  and 
it  was  held  that  no  partition  of  it  could  be  had,  for  a 
division  of  the  property  necessarily  involved  a  breach  of 
trust. 

In  Anderson  School  Township  v.  Milroy  Lodge^  130  Ind., 
1,08,  partition  was  sought  of  a  house  of  which  the  three 
different  stories  were  owned  by  distinct  individuals,  and 
it  was  held  that  the  relief  prayed  must  be  denied,  for  it 
necessitated  the  cutting  off  of  the  means  of  access  to  the 
two  stories  above  the  ground;  moreover,  it  was  held  as 
consistent  with  the  same  theory  that  the  house  was  as 
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completely  partitioned  a»  in  its  nature  it  was  possible  to 
make  partition  of  it. 

Appeal  of  H.  B.  LatshaWy  122  Pa.  St.,  142,  involved  the 
same  principle  as  was  involved  in  BaUliciii  v.  Humphreyy 
supra,  and  this  principle  is  thus  stated  in  the  syllabus: 
"Ordinarily  when  a  deed  is  made  to  trustees  for  a  church 
or  other  charity  the  fee  vests  at  once  in  the  association, 
for,  the  trust  being  raised  only  for  the  purpose  of  taking 
and  passing  title,  it  is  immediately  executed;  but  not  so 
where  the  trust  is  active  and  continuing,  as  where  it  is 
created  for  the  support  of  a  special  use." 

In  Story  v.  Palmer,  46  N.  J.  Eq.,  1,  the  reason  why  par- 
tition would  not  lie  was  indicated  by  the  language  of  the 
syllabus:  "A  court  of  equity  will  not  decree  a  partition 
urged  by  one  cestui  que  trust,  and  resisted  by  another, 
where  its  effect  will  be  to  override  and  put  an  end  to  an 
active  trust  and  thus  defeat  the  testator's  intention,  if 
the  trustees  stand  ready  to  execute  the  trust  in  good 
faith."  It  was  said,  furthermore,  that  if  the  trustees  re- 
fused to  perform  they  could  be  compelled  to  do  so  by  a 
court  of  equity. 

In  Brown  v.  Lutheran  Church,  23  Pa.  St.,  495,  trustees  of 
real  estate  for  educational  and  religious  purposes,  it  was 
held,  could  not  create  a  new  use  or  convey  the  estate  for 
purposes  inconsistent  with  those  for  which  they  held  it. 
A  burying  ground  being  a  part  of  the  property  held  in 
trust  for  the  use  of  two  societies,  it  w.as  held,  should  not 
be  partitioned,  for  it  could  not  properly  be  divided  by 
lines,  and  to  sell  it  to  be  used  for  ordinary  purposes  would 
be  repugnant  to  every  sense  of  decent  propriety. 

The  case  of  Hill  v.  Reno,  112  111.,  154,  was  cited  by  ap- 
pellant, and  in  its  syllabus  we  find  the  rules  laid  down  as 
follows:  "Where  a  case  is  fairly  brought  within  the  law 
authorizing  a  partition,  the  right  to  partition  is  impera- 
tive and  absolutely  binding  upon  courts  of  equity.  They 
are  not  clothed  with  such  discretion  as  that,  under  a 
given  state  of  facts,  they  may  grant  the  relief  or  refuse  it 
and  yet  commit   no   error.     To   invoke  this   equitable 


Vol.  50]  JANUARY  TEliM,  1897.  837 


Oliver  v.  I^nsing. 


remedy  is  a  matter  of  right,  and  not  of  mere  grace."  In 
the  fifth  paragraph  of  the  same  syllabus  it  is  said:  "Tn 
the  event  that  a  partition  could  be  effected  only  through 
the  instrumentality  of  a  sale  of  the  premises  and  a  distri- 
bution of  the  proceeds  of  such  sale  among  the  several 
parties  in  interest,  the  mere  fact  that  difficulties  may  arise 
in  the  adjustment  of  the  distribution,  or  inconvenience, 
or  even  possible  losses,  result  from  the  change  of  the  rela- 
tion of  the  parties  to  the  estate  by  reason  of  the  sale, 
will  in  no  way  affect  the  absolute  right  to  have  partition/' 
The  consensus  of  most  of  the  cases  cited  by  appellant 
cannot  be  better  stated  than  was  done  in  this  case,  and, 
therefore,  assuming  that  appellant's  counsel  have  cited  it 
because  of  that  fact,  we  shall  quote  therefrom  this  lan- 
guage: "Notwithstanding  the  rule  as  stated  [in  effect  as 
in  the  above  quotation  from  the  syllabus]  is  almost  uni- 
versally conceded,  nevertheless,  there  are  certain  well 
recognized  modifications  of  it.  For  instance,  if  an  estate 
should  be  devised  or  conveyed,  to  two  or  more,  upon  the 
express  condition  that  it  should  not  be  subject  to  parti- 
tion, or  if  several  tenants  in  common,  or  joint  tenants, 
should  covenant  between  themselves  that  the  estate* 
should  be  held  and  enjoyed  in  common  only,  equity  would 
not,  in  the  absence  of  special  equities,  award  a  partition 
at  the  suit  of  some  of  the  i)arties,  against  the  objections 
of  the  others;  and  where  the  title  of  the  complainant  is 
doubtful,  or,  in  other  words,  where  he  does  not  show  a 
clear  right  to  partition,  it  will  not  be  awarded.  So  where 
several  persons  have  purchased  land  with  a  view  of  sell- 
ing it  out  into  lots  for  building  ground,  according  to  a 
certain  plan,  and  it  was  agreed  among  them  that  neithc^r 
of  them  should  dispose  of  his  share,  except  in  a  certain 
manner,  it  was  held,  in  a  suit  by  the  representatives  of 
one  of  the  parties  against  the  survivors,  that  the  agree- 
ment barred  the  right  to  partition.  (Pick  i\  Cardwellj  2 
Beav.  [Eng.],  137.  See,  also,  in  this  connection,  Cuhhat/r 
r.  Franklin,  62  Mo.,  364;  Svldtn  r.  Tvrmihia,  2  Sandf.  [X. 
Y.],  568.)      The  principle  which  seems  to  underlie  all 
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these  cases  is  that  equity  will  not  award  a  partition  at 
the  suit  of  one  in  violation  of  his  own  agreement,  or  in 
violation  of  a  condition  or  restriction  imposed  upon  the 
estate  by  one  through  whom  he  claims.  The  objection  to 
partition  in  such  cases  is  in  the  nature  of  an  estoppel/' 
This  quotation  leaves  out  of  consideration  the  class  of 
cases  wherein  partition  has  been  denied  of  ore  beds,  but 
as  there  is  nothing  of  this  nature  in  this  case,  the  omission 
is  of  little  practical  consequence.  There  has  been  neither 
pleaded  nor  shown  an  express  condition  of  limitation  by 
contract.  There  is  just  as  complete  a  failure  to  disclose 
any  trust  which  would  be  violated  by  awarding  partition. 
It  was  said  in  the  case  of  Hill  v.  RenOj  supra,  that  mere 
hardship  would  not  be  sufficient  to  prevent  resort  to  par- 
tition, for  partition  is  a  matter  of  right,  and  these  propo- 
sitions are  abundantly  sustained  by  the  books.  (Free- 
man, Cotenancy  &  Partition,  sec.  433;  Smith  v.  SmUhy  10 
Paige  Ch.  [N.  Y.],  470;  Hotjoey  v.  Goings,  13  111.,  95;  Parker 
r.  Gerard,  1  Amb.  [Eng.],  236;  Holmes  v.  Holmes^  2  Jones 
Eq.  [N.  Car.],  334;  Stedman  v.  Weeks,  2  Strob.  Eq,  [S.  Car.], 
145;  Wiseley  v.  Findley,  3  Randolph  [Va.],  261.) 

It  seems,  however,  that  the  appellant,  to  some  extent, 
bases  his  opposition  to  the  right  of  appellee  to  partition 
upon  the  assumption  that  there  was  a  partnership  be- 
tween plaintiff  and  defendant  in  respect  to  the  building 
and  management  of  the  opera  house.  There  is  not  found 
in  the  record  any  evidence  of  a  partnership  relation,  and 
the  district  court  found  specially  that  no  such  relation 
existed.  If  there  had  been  a  partnership,  that  fact  alone 
would  not  have  been  sufficient  reason  for  denying  par- 
tition. {Collins  V.  Dickimon,  Hayw.  2d  ed.  [N.  Car.],  275; 
Hughes  v.  Devlin,  23  Cal.,  502.)  We  conclude  from  a  full 
consideration  of  the  citations  made  on  behalf  of  both 
litigants,  and  from  such  independent  research  its  we  have 
been  able  to  make  with  reference  to  this  proposition, 
that  the  relations  of  the  plaintiff  and  defendant  to  the 
opera  house,  and  between  themselves,  were  not  such  as 
would  serve  to  modify  the  generally  accepted  rule  that 
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partition  between  tenants  in  common  is  the  absolute 
right  of  either  tenant. 

We  shall  now  consider  the  relations  of  the  appellant 
and  appellee  towards  the  opera  house  property  as  af- 
fected by  their  contract  with  Mr.  Church.  By  the  appel- 
lant it  is  insisted  that  his  contract  was  one  of  lease,  there- 
fore that  the  right  of  possession  during  the  term  is  solely 
in  Mr.  Church,  from  which  consideration  it  is  claimed 
necessarily  to  result  that  no  partition  can  be  had  between 
Mr.  Oliver  and  Mr.  Lansing,  because  neither  of  them  is 
in  possession.  It  may,  for  the  purposes  of  this  investiga- 
tion, be  conceded  that  Mr.  Church,  for  the  term  of  five 
years,  has  the  right  of  exclusive  possession  of  the  opera 
house.  This  being  thus  conceded,  let  us  consider  the 
citations  of  appellant  directed  to  the  deduction  that 
therefore  partition  cannot  be  maintained.  The  first  ease 
cited  is  that  of  HunfmceU  v.  T(u/lo7'^  6  Cush.  [Mass.],  472, 
but  this  is  of  little  value,  for  the  court  was  governed  by 
a  provision  of  the  statutes  of  Massachusetts  that  a  peti- 
tion for  partition  "may  be  maintained  by  any  person  who 
has  an  estate  in  possession,  but  not  by  one  who  has  only 
a  reversion  or  a  remainder."  In  Tdbler  v,  Wiseman^  2  O. 
St,  207,  it  was  held  as  long  as  there  was  in  existence  the 
widow's  dower  right,  the  heirs  could  not  partition  their 
interests,  because  no  right  of  present  possession  existed 
in  their  favor.  These  cases  are  all  that  tend  to  sustain 
the  contention  of  the  appellant, — ^the  latter  quite  directly 
}<o.  As  opposed  to  this  contention  we  shall  now  review 
other  cases  which  seem  quite  in  point. 

In  Illinois  the  statute  provides  for  partition  on  the 
petition  of  any  one  or  more  of  the  persons  interested; 
and  that  the  petition  shall  set  forth  the  rights  and  titles 
of  the  parties  in  interest,  including  tenants  for  years,  for 
life,  by  courtesy,  or  in  dower,  and  of  persons  entitled  to 
the  remainder  or  reversion.  It  was  held  that  as  this 
statute  contained  nothing  requiring  that  the  applicant 
:^hould  have  an  estate  entitling  him  to  be  in  possession, 
and  as  it  clearly  contemplated  bringing  before  the  court 
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the  owner  of  the  life  estate,  it  must  be  construed  as 
authorizing  a  reversioner  or  remainder-man  to  maintain 
a  suit  for  partition  against  the  owner  of  the  remaining 
undivided  interest  in  reversion  or  remainder,  although 
the  whole  premises  were  subj(»ct  to  an  unexpired  life 
eptate.  (ficorillv  i\  lliUianl,  48  111.,  453;  Uilliard  t\  SVo- 
villf,  52  111.,  449.) 

A  like  construction  was  given  a  similar  statute  in 
Minnesota  in  a  case  where  the  possession  was  held  by  a 
lessee.     (Cook  r.  Wcbb^  19  Minn.,  167.) 

In  New  Jersey  partition  may  be  had  among  remaind<*r- 
men.     (Smith  v.  Gaines^  38  N.  J.  Eq.,  05.) 

In  PhUlip>i  V.  Johnmn,  14  B.  Mon.  [Ky.],  172,  the  real 
property  had  been  subject  to  the  life  estate  of  Mrs.  Stan- 
deford.  Partition  between  the  heirs,  after  her  death, 
was  resisted  by  one  who  claimed  possession  under  a  lease 
from  her  and  insisted  that  no  partition  could  be  had  until 
his  possession  had  been  legally  terminated.  Referring  to 
the  rights  of  the  heirs,  Marshall,  J.,  used  this  language: 
"To  say  that  the  chancellor  is  ousted  of  his  ordinary 
jurisdiction  to  make  partition  between  the  parties  thus 
entitled,  and  must  send  them  to  a  court  of  law  to  estab- 
lish their  title  and  get  possession  because  the  tenant  in 
possession,  though  by  his  own  showing  he  holds  under 
their  title,  and  is  bound  to  surrender  to  it,  says  the  land  in 
his,  that  he  claims  and  holds  adversely,  and  that  he  can- 
not be  ousted  but  by  the  verdict  of  a  jury,  would  be  to 
subject  an  important  and  beneficial  jurisdiction  to  the 
mere  ignorance  or  perversity  of  the  tenant  in  possession, 
and  to  allow  the  substantial  ends  of  justice  to  be  defeatt^d 
by  a  shadow  of  technicality." 

In  Hunt  v.  HazcltoUy  5  N.  H.,  216,  on  a  petition  for  par- 
tition, where  the  petitioner  alleged  that  he  was  seized 
in  fee  as  a  tenant  in  common  with  the  ivspondents,  it 
was  held  that  a  plea  alleging  that  one  of  the  respondents 
had  a  lease  of  the  interest  of  the  petitioner  for  a  term  of 
years,  which  had  not  expired,  was  no  answer  to  the 
petition. 
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In  Woodtcorth  v.  CampMl,  5  Paige  Ch.  [N.  Y.],  518,  the 
syllabus  was  as  follows:  "Where  lands  leased  for  a  term 
of  years  are  owned  by  several  persons  as  tenants  in  com- 
mon, both  of  rents  and  of  the  reversion,  a  bill  for  partition 
may  be  sustained;  but  a  sale  of  the  lands  under  the  de- 
cree in  partition  must  be  made,  subject  to  the  rights  of 
the  lessees,  who  by  the  sale  will  become  the  tenants  to 
the  purchaser  of  the  rents  and  reversion." 

It  is  probable  that  the  requirements  of  the  rule  as  to 
possession  to  sustain  partition  is  stated  as  favorably  as 
possible  to  appellant  in  section  44(5  of  Freeman,  Coten- 
ancy &  Partition,  as  follows:  ''It  is  a  general  rule,  pre- 
vailing in  England  without  exception,  and  also  through- 
out the  majority  of  the  United  States,  that  no  person  has 
the  right  to  demand  any  court  to  enforce  a  compulsory 
partition  unless  he  has  an  estate  in  possession — one  by 
virtue  of  which  he  is  entitled  to  enjoy  the  present  rents 
or  possession  of  the  property  as  one  of  the  cotenants 
thereof." 

Section  802  of  the  Code  of  Civil  Procedure  is  in  the  fol- 
lowing language:  "When  the  object  of  the  action  is  to 
effect  the  partition  of  i*eal  property  among  several  joint 
owners,  the  petition  must  describe  the  property,  and  the 
respective  interests  and  estates  of  the  several  owners 
thereof,  if  known.  All  tenants  in  common  or  joint  ten- 
ants of  any  estates  in  land  may  be  compelled  to  make  or 
suffer  partition  of  such  estate  or  estates  in  the  manner 
hereafter  prescribed." 

The  conclusion  reached  by  the  courts,  respectively,  in 
ScoriUe  r.  Hilliai^  svpra,  and  Cook  r.  TlVftft,  mipraj  was  in 
each  instance  influenced  by  a  statute  much  resembling 
our  own,  and  it  is  our  conclusion  therefrom,  and  from 
the  other  cases  above  cited,  on  gen(»ral  ])rinciples,  inde- 
pendent of  statute,  that  there  was  i)roperly  a  partition 
awarded  between  appellant  and  appellee  notwithstand- 
ing their  contract  with  Ed  A.  Church. 

The  finding  of  the  court  as  to  the  condition  of  the  ac- 
counts between  the  appellant  and  appellee,  in  view  of  the 
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great  number  of  items  and  of  the  interest  which  might 
properly  be  allowed,  was  as  nearly  correct  as  could  be  ex- 
pected. We  have  examined  these  items  sufficiently  to  be 
satisfied  that  no  injury  had  been  done  Mr.  Lansing,  and 
we  do  not  feel  called  upon  to  make  a  more  critical  analy- 
sis, merely  to  be  able  to  state  this  fact  with  mathematical 
exactness.  The  judgment  of  the  district  court  is  in  all 
things 

Affibmbd* 


City  of  Hastings  v.  Artie  L.  MiiiLS. 

FixxD  BCaboh  8, 1897.    No.  7163. 

1.  Costs:  Action  Aoainst  Citt:  Bamaoes.  MIUb  sued  the  city  In  the 
district  court  claiming  $5,000  damages  which  he  alleged  he  had 
sustained  by  falling  into  an  excavation  in  one  of  its  streets  neg- 
ligently left  unguarded.    He  recovered  a  verdict  for  $200.    HM, 

(1)  That,  assuming  the  excavation  was  a  nuisance  within  the 
meaning  of  section  621  of  the  Code  of  Civil  Procedure,  a  Justice  of 
the  peace  had  jurisdiction  to  render  judgment  for  the  amount  of 
the  verdict  and  therefore  Mills  was  not  entitled  to  recover  costs; 

(2)  that  the  amount  claimed  by  Mills  In  his  petition  deprived  a 
justice  of  the  peace  of  jurisdiction  to  try  the  case  but  the  amount 
recovered  determined  his  right  to  recover  costs. 

8. .    The  right  of  a  litigant  to  recover  costs  is  a  statutory,  not  a 

common-law,  right. 

Error  from  the  district  court  of  Adams  county.  Tried 
below  before  Beall,  J.    Reversed. 

A.  H.  Boweuy  for  plaintiff  in  error. 

C.  H.  Tanner  J  contra. 

Ragan,  C. 

In  the  district  court  of  Adams  county  Artie  L.  Mills, 
by  his  next  friend,  sued  the  city  of  Hastings  for  damages 
for  an  injury  which  he  alleged  he  had  sustained  by  falling 
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into  an  excavation  in  one  of  the  streets  of  said  city,  negjli- 
gently  permitted  by  it  to  remain  unguarded.  He  had  a 
verdict  and  judgment  for  ^200.  Thereupon  the  city 
moved  the  court  for  an  order  to  tax  it  with  only  its  costs, 
and  not  with  the  costs  made  by  Mills.  This  motion  the 
district  court  overruled  and  permitted  Mills  to  recover 
from  the  city  the  costs  expended  by  him  in  the  action. 
To  reverse  this  order  the  city  prosecutes  here  a  petition 
in  error. 

Section  621  of  the  Code  of  Civil  Procedure  is  as  follows: 
^'If  it  shall  appear  that  a  justice  of  the  peace  has  jurisdic- 
tion of  an  action,  and  the  same  has  been  brought  in  any 
other  court,  the  plaintiff  shall  not  recover  costs;  and  in 
all  actions  for  libel,  slander,  malicious  prosecution,  as- 
sault, assault  and  battery,  false  imprisonment,  criminal 
conversation,  seduction  and  actions  for  nuisance,  or 
against  a  justice  of  the  peace  for  misconduct  in  office,  if 
the  damages  assessed  be  under  five  dollars  the  plaintiff 
shall  not  recover  any  costs."  The  contention  of  the  city 
is  that  a  justice  of  the  peace  had  jurisdiction  of  this  ac- 
tion, and,  therefore,  it  is  not  liable  for  the  costs  expended 
by  Mills  in  prosecuting  the  action.  The  contention  of 
Mills  is  that  his  is  an  "action  for  nuisance,"  within  the 
meaning  of  said  section  of  the  Code,  and  that  a  justice 
of  the  peace  had  not  jurisdiction  thereof,  and  that  if  he 
had  recovered  only  $5  he  would  have  been  entitled  to 
recover  costs.  We  assume,  for  the  purposes  of  this  case 
only,  that  the  unguarded  excavation  left  in  its  street  by 
the  city  was  a  nuisance,  and  that  the  action  at  bar  is  an 
^'action  for  nuisance," — that  is,  an  action  arising  out  of 
and  caused  by  such  nuisance, — and  proceed  to  the  inquiry 
as  to  whether  a  justice  of  the  peace  has  jurisdiction  of 
such  action.  Section  18,  article  6,  of  the  constitution 
provides:  "Justices  of  the  peace  ♦  ♦  ♦  shall  ♦  ♦  ♦ 
have  and  exercise  such  jurisdiction  as  may  be  provided 
by  law;  Provided^  That  no  justice  of  the  peace  shall  have 
jurisdiction  of  any  civil  case  where  the  amount  in  contro- 
versy shall  exceed  two  hundred  dollars,  nor  in  a  criminal 
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case  where  the  punishment  may  exceed  three  months' 
imprisonment  or  a  fine  of  over  one  hundred  dollars,  or  in 
any  manner  wherein  the  title  or  boundaries  of  land  may 
be  in  dispute."  It  will  thus  be  seen  that,  subject  to  th<^ 
limitations  named  in  said  section,  the  constitution  has  left 
it  to  the  legislature  to  say  over  what  subjects  and  actions 
a  justice  of  the  peace  shall  have  jurisdiction.  Section  905 
of  the  Code  of  Civil  Procedure,  adopted  in  1866,  enumer- 
ates ten  subjects  within  the  jurisdiction  of  justices  of  the 
peace;  and  section  906  of  the  Code  adopted  in  1881  gave 
justices  of  the  peace  jurisdiction  in  actions  for  trespass 
to  real  estate  where  the  damages  demanded  did  not  ex- 
ceed 1200;  and  section  1103  of  the  Code  adopted  in  1881 
provided:  "Justices  of  the  peace  shall  have  jurisdiction 
in  all  cases  where  the  sum  in  question  does  not  exceed 
1200,  except  in  cases  limited  in  this  title."  The  limita- 
tions alluded  to  are  found  in  section  907  of  the  Code, 
which  provides  that  a  justice  of  the  peace  shall  not  have 
jurisdiction  to  recover  damages  for  an  assault,  an  assault 
and  battery,  malicious  prosecution,  actions  against  jus- 
tices of  the  peace  or  other  officers  for  misconduct  in  office, 
for  slander,  verbal  or  written,  on  contracts  for  real  estate, 
nor  in  actions  in  which  the  title  to  real  estate  is  sought 
to  be  recovered  or  may  be  drawn  in  question. 

Reading  the  constitution  and  the  sections  of  the  Code 
just  quoted  together,  it  appears  that  justices  of  the  peace 
have  jurisdiction  of  the  subject-matter  of  all  civil  cases 
where  the  sum  in  question  does  not  exceed  $200,  except 
in  actions  the  subject-matter  of  whic^h  are  expressly 
named  in  section  907  of  the  Code;  and  we  conclude,  there- 
fore, that  a  justice  of  the  peace  has  jurisdiction  of  an 
action  brought  by  one  to  recover  damages  which  he  al- 
leges he  has  sustained  as  the  result  of  a  city  maintaining 
or  permitting  to  exist  in  its  streets  a  nuisance,  where  the 
amount  of  damages  claimed  does  not  exceed  f200.  The 
amount  claimed  by  the  i)laintiff  in  his  petition  determines, 
in  the  first  instance,  whether  a  justice  of  the  peace  has 
jurisdiction  of  the  action;  and  if  a  plaintiff  claims  more 
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than  $200  he  cannot  bring  his  action  before  a  justice  of 
the  peace;  but  jurisdiction  must  not  be  confounded  with 
right  to  recover  costs.  Jurisdiction  is  the  authority  to 
hear  and  decide.  The  right  of  a  litigant  to  recover  costs 
is  not  a  common-law  right,  but  a  statutory  one,  and  while 
the  amount  claimed  determines  what  court  has  jurisdic- 
tion, the  amount  recovi^red  determines  the  plaintiff's  right 
to  costs.  The  meaning  of  section  621  of  the  Code  is  not 
that  if  a  plaintiff  claims  more  than  $200  he  may  thereby 
oust  the  justice  of  the  peace  of  jurisdiction  of  the  case 
and  still  recover  his  costs  in  some  other  court,  if  his  re- 
covery be  within  the  jurisdiction  of  the  justice.  He  may 
claim  in  his  petition  what  he  pleases  and  thereby  oust 
the  justice  of  the  peace  of  jurisdiction  to  try  the  case, 
but  if  his  recovery  is  within  the  jurisdiction  of  the  justice 
the  statute  does  not  award  him  costs.  (See  Gecre  i\  Sweety 
2  Neb.,  78;  Beach  v.  Cramer ^  5  Neb.,  98;  Ray  v.  Ma^Hon^  6 
Neb.,  101;  Martin  v.  Or(ycer,  9  Neb.,  263;  Miller  v.  Rdbyy 
9  Neb.,  471;  Mo(yre  v.  Darrow,  11  Neb.,  462;  Wilde  v.  Boldty 
16  Neb.,  539;  Goodman  v.  Pence,  21  Neb.,  459.) 

We  must  not  be  understood  as  deciding  whether  or  not 
a  justice  of  the  peace  has  the  jurisdiction  to  abate  a  nui- 
sance. This  is  not  such  an  action.  The  provisions  of  sec- 
tion 1103  of  the  Civil  (^ode  are  very  broad,  and  it  may  be 
that  a  justice  of  the  peace  has  now  jurisdiction  in  civil 
actions  for  false  imi)risonment,  criminal  conversation,  se- 
duction, and  actions  for  nuisance  where  the  amount  of 
damages  claimed  does  not  exceed  $200.  •  But  whether 
a  justice  has  such  jurisdiction  is  not  presented  by  this 
record  and  not  decided.  The  order  of  the  district  court 
is  reversed  and  the  cause  remanded  with  instructions  to 
tax  the  costs  made  by  Mills  to  him. 

Reversed  and  remanded. 
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Frank  W.  Kettenbach,   Administrator,  v.   Omaha 
Life  Association  et  al. 

Filed  March  3, 1897.    No.  6956. 
Life  Insurance:  Wabranties:  Representations:  Ck>N8TRncTioN. 

Motion  for  rehearing  of  case  reported  in  49  Neb.,  842. 
Motion  overruled. 

Byron  G.  BurhmiJc,  for  the  motion. 

Ragan,  C. 

The  defense  of  the  insurance  company  to  this  action 
proceeded  upon  two  theories:  (1)  That  the  statements 
made  by  the  assured  in  his  application  were  warranties; 
and  (2)  that  if  the  statements  made  were  representations 
they  were  false.  In  the  opinion  filed  in  the  case  we  held 
tha)t  the  statements  of  the  assured  in  the  application  w^ere 
representations,  and  not  warranties,  and  that  in  order 
for  the  falsity  of  the  representations  made  by  the  assured 
to  constitute  a  defense  to  the  action  it  was  incumbent 
upon  the  insurance  company  to  plead  and  prove  that  the 
statements  and  answers  alleged  to  have  been  made  by 
the  assured  in  his  application  were  actually  made  by 
him  as  therein  written;  that  these  statements  were  false; 
that  they  were  false  in  some  particular  material  to  the 
insurance  risk;  and  that  the  insurance  company  relied 
and  acted  upon  such  statements. 

After  a  re-examination  of  the  case  we  adhere  to  all  the 
propositions  of  law  already  announced.  But  the  insur- 
ance company  claims  that  it  is  entitled  to  a  rehearing, 
for  the  reason  that  there  was  no  question  of  fact  which 
the  district  court  should  have  submitted  to  the  jury.  For 
the  purposes  of  this  motion,  and  this  motion  only,  we 
assume  that  the  assured  made  the  statements  and  an- 
swers written  in  his  application;  that  some  of  these  state- 
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ments  were  false;  that  they  were  false  in  some  particular 
material  to  the  insurance  risk;  and  proceed  to  inquire 
whether  the  undisputed  evidence  in  the  record  discloses 
that  the  insurance  company  relied  and  acted  upon  such 
representations.  The  insurance  company,  in  its  answer 
filed  in  the  district  court,  alleges:  *^That  if  said  William 
F.  Kettenbach  had  informed  this  defendant  ♦  ♦  ♦ 
that  he  was  afflicted  with  or  had  symptoms  of  exophthal- 
mic goiter  or  impotency,  and  was  subject  to  jaundice, 
bleeding  piles,  or  other  diseases,  this  defendant  ♦  ♦  ♦ 
would  not  have  entered  into  said  contract  of  insurance." 
This  is  not  an  afflrmative  plea,  on  the  part  of  the  insur- 
ance company,  that  the  assured  made  a  representation 
that  he  was  not  afflicted  with  any  of  the  diseases  named, 
and  that  such  representation  was  false,  and  that  the 
insurance  company  believed  the  representation  made  to 
be  true  and  in  consequence  thereof  issued  the  policy  in 
suit.  Assuming,  however,  that  the  plea  is  sufflcient,  does 
the  uncontradicted  evidence  support  it?  It  appears  from 
the  record  that  one  Esmond  was  secretary,  one  Bechtel 
president,  and  one  Dr.  Knode  was  the  medical  director 
of  this  insurance  company  at  the  time  the  policy  in  suit 
was  issued;  that  these  three  gentlemen  constituted  the 
executive  board,  or  the  examining  board.  Mr.  Esmond 
testified  that  he  examined  the  application  of  the  assured 
and  relied  upon  it  Mr.  Bechtel  testified  that  he  exam- 
ined the  application  and  relied  upon  it.  It  also  appears 
that  the  insurance  company  caused  the  assured  to  be 
examined  by  a  Dr.  Kelley,  who  was  an  agent  or  employe 
of  this  insurance  company  for  that  purpose.  Dr.  Kelley 
made  his  examination  of  the  assured,  and  it  appears  in 
full  as  a  part  of  the  assured's  written  application  and 
bears  date  the  day  after  that  application  was  signed. 
In  this  application  Dr.  Kelley  certified  that  he  had  made 
a  personal  private  examination  of  the  assured,  and  he 
gave  his  opinion  that  the  assured  would  survive  the  term 
of  his  expectancy  of  life;  that  he  had  discovered  nothing 
in  the  assured  which  affected  the  risk;  that  he  believed 
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him  to  be  safely  insurable,  and  that,  after  reviewing  the 
assured's  state  of  health,  he  considered  the  risk  first  class. 
This  report  of  Dr.  Kelley  is  very  full  and  very  minute. 
It  sets  out  the  color  of  the  hair,  eyes,  and  skin  of  the 
assured;  gives  his  complexion;  describes  his  figure; 
states  that  he  had  a  sanguine  temperament;  gives  the 
rate  of  his  pulse  per  minute,  standing  and  sitting;  the 
volume  of  his  pulse;  states  that  it  is  regular;  gives  the 
number  of  his  respirations  per  minute;  gives  the  circum- 
ference of  his  chest  during  a  forced  expiration,  tranquil 
respiration,  and  forced  inspiration;  describes  the  action 
of  his  heart  as  being  uniform,  free,  and  steady;  states 
the  appearance  of  his  tongue,  and  states  other  facts  con- 
cerning the  organs  of  the  assured  and  their  functions 
and  the  condition  of  the  assured's  health  that  he  could 
not  have  given  had  he  not  made,  as  he  stated,  a  careful 
and  private  examination  of  him.  Mr.  Esmond  and  Mr. 
Bechtel  both  testified  that  while  they  relied  upon  the 
application  of  the  assured,  they  also  examined  this  rep«)i-t 
of  Dr.  Kelley,  and  that  they  as  implicitly  relied  upon 
that  as  they  did  ui>()n  tlie  application  of  the  assured.  But 
this  is  not  all.  Mr.  Bechtel  testified  for  the  insurance 
company  that  if  the  application  of  the  assured  had  dis- 
closed that  he  had  been  afflicted  with  piles  or  impotency, 
that  the  insurance  would  not  have  been  refused  neces- 
sarily for  that  reason  if  it  appeared  that  he  had  recov- 
ered; or  in  any  event,  that  the  company  would  have  been 
governed  in  the  premises  by  the  advice  of  Dr.  Knode,  its 
medical  adviser.  The  evidence  does  not  show  that  this 
examination  board,  as  such,  ever  examined  or  passed 
upon  the  application  made  by  the  assured;  nor  does  it 
show  that  the  medical  examiner  of  this  company  ever  saw 
this  application  or  this  report  of  Dr.  Kelley;  he  was 
not  called  as  a  witness.  We  conclude,  therefore,  that  if 
it  be  assumed  that  the  assured  made  false  representa- 
tions in  his  application,  and  if  it  be  assumed  that  the 
insurance  company  has,  by  its  pleading,  put  the  making' 
and  reliance  upon  these  false  representations  in  issue, 
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Still  the  district  court  had  no  right  to  decide  the  question 
at  issue,  whether  the  insurance  company  relied  upon 
these  representations,  and  because  of  its  reliancie  thereon 
issued  the  policy  in  suit.  That  was  a  (juestion  for  the 
jury  to  determine,  and  the  district  court  invaded  the 
province  of  the  jury  when  it  took  that  question  from  it. 
The  motion  for  rehearing  is  overruled. 


Reitbaring  denied. 


50    849 
52      24 

George  W.  Scott  v.  Johanna  0.  Wright  bt  al.       ^  ^^ 

Filed  Mabch  3, 1897.    No.  7107 

1.  Judgment:  Peoceeding  to  Vacate.  A  Judgment  suffered  because 
of  the  negligence  of  counsel  employed  is  not  the  result  of  unavoid- 
able casualty  or  misfortune  within  the  meaning  of  subdivision 
7,  section  602,  of  the  Code  of  Civil  Procedure. 

2. :  .    In  a  suit  in  ejectment  against  a  married  woman  and 


her  husband,  judgment  was  rendered  for  the  plaintiff.  After  the 
adjournment  of  the  term  at  which  judgment  was  rendered  the 
wife  filed  a  petition  to  vacate  it,  alleging  that  she  depended  en- 
tirely upon  her  husband  to  conduct  the  defense  of  the  ejectment 
suit;  that  at  the  time  of  the  rendition  of  the  judgment  he  was 
sick  and  unable  to  be  in  attendance  in  court,  and  the  judgment  was 
rendered  in  his  absence  and  in  the  absence  of  all  persons  inter- 
ested in  the  defense;  that  her  husband  willfully  betrayed  her  and 
deprived  her  of  an  opportunity  to  appear  and  make  a  defense  to 
the  ejectment  suit.  Held,  (1)  That  the  averments  of  the  petition 
did  not  show  that  the  wife  had  been  prevented  from  defending  the 
ejectment  suit  by  an  unavoidable  casualty  or  misfortune  within 
the  meaning  of  said  section  602  of  the  Code;  (2)  that  the  facts 
averred  in  the  petition  were  not  sufficient  to  authorize  the  dis- 
trict court  in  the  exercise  of  its  general  equity  jurisdiction  to  set 
aside  the  judgment  in  the  ejectment  case. 

Error  from  the  district  court  of  Douglas   county. 
Tried  below  before  Scott,  J.    Reversed. 

Saunders  cG  Macfarland^  for  plaintiff  in  error. 

Andrew  BevinSj  contra. 
68 
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In  the  district  court  of  Douglas  county,  George  W. 
Scott  brought  a  suit  in  ejectment  against  Johanna  C. 
Wright  and  Luther  R.  Wright.  The  parties  made  de- 
fendants appeared  and  answered  and  judgment  was  ren- 
dered against  them.  After  the  adjournment  of  the  term 
at  which  such  judgment  was  rendered,  Johanna  C. 
Wright  filed  a  petition  against  Scott  to  vacate  the  judg- 
ment rendered  against  her  in  the  ejectment  suit.  To  this 
petition  Scott  interposed  a  general  demurrer,  which  was 
overruled  and  the  judgment  vacated,  and  from  this  order 
Scott  has  prosecuted  an  error  proceeding. 

The  petition  of  Mrs.  Wright  sets  forth  facts  which 
constitute  a  meritorious  defense  to  the  action  of  eject- 
ment. In  her  petition  she  also  avers  that  at  the  time  of 
the  rendition  of  such  judgment  she  was  a  married  woman, 
the  wife  of  her  co-defendant  in  the  ejectment  suit,  Luther 
R.  Wright;  that  she  depended  entirely  upon  him  to  man- 
age and  conduct  the  defense  of  the  ejectment  suit,  and 
to  inform  her  whenever  any  proceedings  were  to  be  had 
or  her  presence  or  evidence  were  required  in  the  action; 
that  at  the  time  of  the  rendition  of  the  judgment  her  hus- 
band "was  sick  and  unable  to  be  in  attendance  in  court 
or  present  at  such  trial,  and  said  judgment  was  rendered 
in  his  absence  and  in  the  absence  of  all  persons  inter- 
ested in  the  defense  to  said  action;"  that  she  did  not 
know  that  a  trial  had  been  had  and  a  judgment  rendered 
in  the  ejectment  suit  until  after  the  adjournment  of  the 
term  in  which  such  judgment  was  rendered;  that  after 
the  rendition  of  such  judgment,  and  after  the  recovery  of 
said  Luther  R.  Wright  from  such  sickness,  he  willfully 
and  wrongfully  withheld  from  his  wife  all  knowledge 
that  any  proceedings  had  been  had  in  such  action,  until 
too  late  to  file  a  motion  to  set  such  judgment  aside. 

Do  the  facts  averred  in  this  petition  show  that  Mrs- 
Wright  was  prevented  from  defending  the  ejectment  suit 
by  unavoidable  casualty  or  misfortune,  within  the  mean- 
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ing  of  the  seventh  subdivision  of  section  602  of  the  Code? 
The  district  court  seems  to  have  been  of  opinion  that 
the  sickness  of  Mrs.  Wright's  husband  on  the  day  of  the 
trial  of  the  ejectment  suit  was  an  unavoidable  casualty 
or  misfortune  within  the  meaning  of  the  Code.  The  fail- 
ure of  counsel  employed  to  be  present  at  the  trial  of  a 
case  on  account  of  sickness  has  sometimes  been  held  sueli 
an  unavoidable  casualty  or  misfortune  as  entitles  the 
party  suffering  the  judgment  to  have  it  vacated.  Such  is 
Bristor  v.  Oalvin^  62  Ind.,  352.  In  Tomi  of  Omro  v.  Wardy 
19  Wis.,  249,  the  case  was  set  for  trial  on  the  22d  of  De- 
cember. On  the  21st  of  that  month  the  attorney  em- 
ployed took  the  train  for  the  place  of  trial  and  in  time  to 
reach  there  in  the  evening  of  the  21st;  but  by  reason  of 
a  wreck  or  accident  upon  the  road  the  counsel  did  not 
reach  the  court  room  until  after  the  judgment  had  been 
rendered,  on  the  22d.  The  court  held  that  this  was  such 
an  unavoidable  casualty  or  misfortune  as  entitled  the 
party  suffering  the  judgment  to  have  it  vacated.  But  in 
the  case  at  bar  the  petition  of  Mrs.  Wright  does  not  allege 
when  her  husband  and  attorney  first  became  sick,  nor 
the  nature  of  his  sickness, — ^whether  it  was  of  such  a 
character  as  to  affect  his  mind  and  deprive  him  of  the 
power  to  give  directions  concerning  the  pending  eject- 
ment suit,  nor  does  she  allege  how  long  his  sickness  con- 
tinued,— whether  he  recovered  in  time  to  have  filed  a 
motion  to  vacate  the  judgment  during  the  term  at  which 
it  was  rendered;  nor  does  the  petition  allege  when  the 
term  of  court  at  which  the  ejectment  judgment  was  ren- 
dered finally  adjourned. 

If  it  be  conceded  that  the  sickness  of  counsel  on  the 
day  of  trial  is  an  unavoidable  casualty  or  misfortune 
within  the  meaning  of  the  statute,  the  facts  averred  in 
the  petition  do  not  disclose  that  the  judgment  in  eject- 
ment against  Mrs.  Wright  was  the  result  of  such  casualty 
or  misfortune;  nor  do  they  show  that,  by  reason  of  the 
sickness  of  her  husband  on  the  day  of  trial,  she  was 
deprived  of  an  opixn-tunity  to  file  ?i  motion  to  vacate  the 
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judgment  in  ejectment  during  the  term  at  which  it  was 
rendered.  Though  the  husband  may  have  been  sick  on 
the  day  of  trial  and  unable  to  be  present  in  court,  still, 
from  anything  that  appears  in  the  petition,  this  sickness 
may  have  begun  long  before  the  trial.  The  sickness  of 
hep  counsel  was  known  to  Mrs.  Wright,  and  she  may 
have  had  opportunity  to  employ  other  counsel;  and  from 
anything  that  appears  in  the  petition  her  husband  recov- 
ered from  his  illness  during  the  term  at  which  the  judg- 
ment was  rendered,  and  in  suflScient  time  to  have  filed  a 
motion  to  set  it  aside;  and  it  does  not  appear  from  the 
petition  that  during  all  his  sickness  he  was  unable  to 
<?ommunicate  with  her  in  reference  to  the  pending  suit 
or  judgment  and  afford  her  an  opportunity  to  employ 
other  counsel  to  look  after  it;  nor  does  it  appear  from 
the  petition  that  the  sickness  of  the  husband  was  of  such 
a  character  as  to  require  the  wife's  attendance  upon  him 
at  the  day  of  the  trial.  A  careful  analysis  of  this  peti- 
tion discloses  that  this  ejectment  judgment  against  Mrs. 
Wright  was  the  result  of  the  negligence  of  her  husband. 
A  client  who  employs  counsel  to  defend  a  suit  is  respon- 
sible  for  his  negligence  or  other  acts,  which  do  not 
amount  to  a  fraud,  and  a  judgment  suffered  because  of 
the  negligence  of  counsel  employed  is  not  the  result  of 
unavoidable  casualty  or  misfortune  within  the  meaning 
of  the  statute.  [Ganzcr  v.  Schiffbauer,  40  Neb.,  633.)  The 
facts  averred  in  the  petition  do  not  bring  the  plaintiff 
within  the  provisions  of  section  602  of  the  Code  of  Civil 
Procedure.  The  district  courts  of  the  state,  by  virtue 
of  their  general  equity  jurisdiction,  may  vacate  a  judg- 
ment after  the  term  at  which  it  was  rendered  for  causes 
not  specified  in  section  602  of  the  Code.  But  the  facts 
averred  in  the  petition  in  the  case  at  bar  are  not  suflS- 
cient  to  authorize  the  district  court,  in  the  exercise  of 
its  general  equity  jurisdiction,  to  set  aside  the  judgment 
in  the  ejectment  suit.  It  is  true  that  Mrs.  Wright,  in 
the  petition,  avers  that  her  husband  willfully  betrayed 
her  and  deprived  her  of  an  opportunity  to  appear  and 
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make  a  defense  to  the  ejectment  suit,  but  this  is  a  mere 
conclusion.  No  facts  are  stated.  The  decree  appealed 
from  is  reversed  and  the  cause  remanded,  with  instruc- 
tions to  the  district  court  to  sustain  the  demurrer  of  the 
appellant. 

Reversed  and  remanded. 


North  Platte  Water- Works  Company  v.  City  of     ss  742 


North  Platte.  ^  JgJ 


Filed  March  3, 1897.    No.  7470.  M  §0 

1.  Review:  Printbd  Abstract:  Transcript.    The  supreme  court  can- 

not for  any  purpose  look  into  the  record  certified  here  by  the 
clerk  of  the  district  court  when  the  case  under  review  has  been 
submitted  on  a  printed  abstract  in  pursuance  of  its  rules. 

2.  Hunicipal    Corporations:    Water- Works:    Contracts.     The    city 

council  of  the  city  of  North  Platte,  In  July,  1887,  by  virtue  of  sub- 
division 15,  section  69,  chapter  14,  Compiled  Statutes,  1887,  was 
authorized  to  contract  with  a  corporation  to  erect  and  maintain 
within  the  limits  of  said  city  a  system  of  water-works  and  supply 
said  city  and  its  inhabitants  with  water;  and  to  levy  annually, 
on  all  the  taxable  property  of  said  city,  a  tax  of  seven  mills  on  the 
dollar  to  pay  for  the  water  furnished  said  city  under  such  con- 
tract. 

8. :   Action  for  Water  Rents:    Pleading.    In  a  suit  against 

said  city  to  recover  water  rents  alleged  to  be  due  upon  such  a  con- 
tract it  is  not  necessary  for  the  plaintiff  to  plead  such  statute. 

4.  :   Water  Rents:    Taxation.    If  the  revenue  derived  in  any 

one  year  from  a  seven-mill  levy  should  prove  insufflcient  to  pay 
the  water  rental  accruing  in  said  year  under  such  a  contract, 
whether  the  city  would  be  liable  for  such  deficiency  not  decided. 

5.  :  :  Pleading.    Held,  That  the  petition  in  the  case  at  bar 


states  a  cause  of  action. 

Error  from  the  district  court  of  Lincoln  county.    Tried 
below  before  Neville,  J.    Itcvevficd, 

WUcox  d  Ualligan  and  Marston  dc  Marstony  for  plaintiff 
in  eiTor. 

Frmch  dc  Baldinriy  contra. 
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The  North  Platte  Water-Works  Company,  hereinafter 
called  the  "water  company,"  in  the  district  court  of  Lin- 
coln county,  sued  the  city  of  North  Platte  to  recover  a 
sum  of  money  which  it  alleged  was  due  it  from  the  city 
for  hydrant  rentals.  To  the  petition  of  the  water  com- 
pany the  city  interposed  a  general  demurrer,  which  was 
by  the  court  sustained  and  the  petition  of  the  water  com- 
pany dismissed.  To  reverse  this  judgment  of  the  dis- 
trict court  the  water  company  has  prosecuted  here  a 
petition  in  error. 

1.  The  case  has  been  advanced  under  rule  2  of  this 
court  and  submitted  to  us  on  a  printed  abstract  of  the 
record.  The  sole  question  presented  is  whether  the  peti- 
tion of  the  water  company  states  a  cause  of  action.  The 
petition  quoted  in  the  abstract  alleges:  "That  the  water 
company  is  a  pi'ivate  corporation  and  the  city  a  munici- 
pal corporation  of  the  state;  that  on  the  14th  day  of 
July,  1887,  the  city  and  the  water  company  entered  into 
a  contract  in  and  by  w^hich  the  water  company  was  to 
construct  in  said  city  a  system  of  water-works  and  oper- 
ate the  same,  and  to  rent  to  the  city  forty-five  hydrants 
for  twenty  years,  for  which  the  city  was  to  pay  an  annual 
rental  of  $65,  payable  in  January  and  July  of  each  year; 
that  the  water  company  constructed  its  water-works  and 
the  city  accepted  the  same,  and  that  the  water  company 
had  since  maintained  and  operated  its  works  in  accord- 
ance with  the  terms  of  its  contract  with  the  city;  that 
in  the  year  1889,  at  the  request  of  the  city,  the  water 
company  extended  its  mains  and  placed  thereon  six  ad- 
ditional fire  hydrants,  for  which  the  city  agreed  to  pay 
an  annual  rental  of  |40  each,  payable  semi-annually  on 
the  first  days  of  January  and  July  of  each  year;  that 
there  is  due  the  plaintiff  from  the  defendant,  and  un- 
paid, under  the  terms  of  said  contract,  the  sum  of 
$4,235.43,  with  interest  from  July  1,  1893,  at  seven  per 
cent;   that  the  assessed  valuation  of  the  taxable  prop- 


Vol.  50]  JANUARY  TERM,  1897.  855 

North  Platte  Water-Works  Co.  y.  City  of  North  Platte. 

erty  of  said  city  in  1886  was  |410,548.69,  and  a  levy  of  5 
mills  produced  f  2,052.74;  in  1887  was  |454,612.74,  and  a 
levy  of' 5  mills  produced  |2,273.06;  in  1888  was  ?479,580, 
and  a  levy  of  5  mills  produced  $2,397.90;  in  1889  was 
1398,560,  and  a  levy  of  5  mills  produced  |1,992;  in  1890 
was  1438,067,  and  a  levy  of  5  mills  produced  $2,190.33; 
in  1891  was  $419,482,  and  a  levy  of  5  mills  produced 
$2,097.41;  in  1892  was  $438,086,  and  a  levy  of  5  mUls 
produced  $2,190.43;  in  1893  was  $478,826,  and  a  levy  of 
7  mills  produced  $3,351.78;  that  all  of  said  levies  were 
made  by  the  proper  authorities,  and  were  made  for  the 
sole  purpose  of  paying  the  amounts  due  the  plaintiff  for 
said  water  rental,  and  amounted  in  the  aggregate  to  the 
sum  of  $18,545.65,  and  that  had  it  been  applied  to  the 
payment  of  said  rental  nothing  would  have  been  due  the 
plaintiff;  that  the  plaintiff  has  at  all  times  complied  with 
the  terms  of  its  contract,  and  prays  judgment  for 
$4,235.43,  with  interest  from  July  1,  1893,  and  costs." 
Exhibit  B,  made  part  of  the  petition,  shows  that  the  hy- 
drant rental  earned  by  the  plaintiff  from  November  3, 
1888,  to  July  1,  1893,  was  $14,490.  "That  the  amount 
paid  by  the  defendant  of  such  earnings  from  time  to  time 
was  $10,674.80;  that  the  balance  due  July  1,  1893,  of 
principal  was  $3,815.20,  with  interest  on  deferred  pay- 
ments amounting  to  $420.43,  making  the  amount  due 
plaintiff  from  defendant  July  1,  1893,  $4,235.63." 

2.  Counsel  for  the  city  say  that  the  petition  does  not 
state  a  cause  of  action,  because  the  petition  shows  that 
the  contract  sued  upon  was  one  made  between  the  city 
and  the  American  Water- Works  Company,  and  the  peti- 
tion does  not  show  that  the  water  company  has  suc- 
ceeded, by  assignment  or  otherwise,  to  the  rights  of  the 
American  Water- Wgrks  Company.  We  have  not  opened 
the  record  certified  here  by  the  clerk  of  the  district  court 
of  Lincoln  county,  nor  can  we  do  so  for  any  purpose  what- 
ever in  this  case.  This  action  is  submitted  to  us,  as  al- 
ready stated,  upon  a  printed  abstract,  under  rule  2  of 
this  court,  and  in  such  a  case  we  must  look,  and  look 
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only,  to  the  printed  abstract.  The  petition  of  the  water 
company  quoted  in  this  abstract  alleges  that  the  con- 
tract sued  upon  was  made  between  it  and  the  city,  and 
nowhere  in  the  abstract  is  any  reference  made  to  the 
American  Water- Works  Company.  For  the  purposes  of 
this  opinion,  therefore,  we  must  conclusively  presume 
that  the  contract  sued  upon  was  entered  into  between 
the  city  and  the  water  company.  {Closson  r.  7Jo7/i/if//<, 
50  Neb.,  323.) 

3.  Another  contention  of  counsel  for  the  city  in  sup- 
port of  the  judgment  of  the  district  court  is  that  the 
facts  averred  in  the  petition  do  not  show  that  the  city 
had  authority  to  make  the  contract  with  the  water  com- 
pany sued  upon  in  this  action.  At  the  time  the  contract 
in  suit  was  executed  the  city  of  North  Platte  was  gov- 
erned by  chapter  14,  (Compiled  Statutes,  1887.  Subdi- 
vision 15  of  section  69  of  that  chapter  in  express  terms 
authorized  the  city  council  of  the  city  to  make  contracts 
with  and  authorize  any  person,  company,  or  corporation 
to  erect  and  maintain  a  system  of  water-works  and  w^ater 
supply;  to  give  such  contractors  the  exclusive  privilege 
for  a  term  not  exceeding  twenty-five  years,  of  using  the 
streets  and  alleys  of  the  city  for  water  mains  and  supply 
pipes;  and  to  furnish  water  to  such  city  and  the  resi- 
dents thereof,  under  such  regulations  as  to  supply  and 
price  as  the  city  council  might  prescribe  by  ordinance. 
Said  section  further  authorized  in  express  terms  the  city 
council  of  said  city  to  levy  and  collect  a  general  tax, 
not  exceeding  seven  mills  on  the  dollar  in  any  one  year, 
on  all  the  taxable  property  within  the  city,  to  pay  for 
water  furnished  the  city  under  such  a  contract.  This  was 
a  general  statute,  of  which  the  courts  of  the  state  are 
bound  to  take  judicial  notice,  and  it  was  not  necessiiry 
for  the  water  company  to  plead  the  statute  in  its  petition 
herein. 

4.  Another  contention  of  counsel  for  the  city  is  to  the 
effect  that  the  petition  does  not  state  a  cause  of  action, 
because  it  shows  that  for  the  year  1889,  and  since  to  the 
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bringing  of  this  suit — October,  1893 — the  annual  water 
rental  fixed  by  the  contract  amounts  to  f3,165,  and  that 
a  seven-mill  levy  upon  all  taxable  property  of  the  city 
for  the  year  1889,  and  each  year  since,  would  yield  a  less 
sum  than  the  water  rental  fixed  by  the  contract.  It  may 
be  that  if  a  seven-mill  levy  upon  all  the  taxable  property 
in  the  city  for  any  year  would  not  produce  sufficient  reve- 
nue to  discharge  the  water  rental  of  that  year,  that  the 
city  would  not  be  liable  for  the  deficiency;  but  that  ques- 
tion is  not  presented  by  this  record.  The  petition  of  the 
water  company  here  declares  for  a  balance  due  it  on 
water  rents  from  November  3,  1888,  to  July  1, 1893;  and 
it  is  apparent  from  the  petition  that  a  levy  of  seven  mills 
upon  the  taxable  property  of  the  city  for  the  years  1888, 
1889, 1890,  1891,  and  1892  would  yield  a  revenue  of  f  15,- 
226.42;  and  the  petition  avers  that  for  those  years  the 
water  rentals  accruing  to  it  were  only  $14,490;  or  that 
the  water  rentals  were  less  than  the  revenue  that  could 
have  been  raised  by  a  levy  of  seven  mills  upon  the  tax- 
able property  for  the  time.  The  petition  further  alleges 
that  there  have  been  paid  to  it  on  the  water  rental  for 
said  time  |10,674.80.  Deducting  this  from  the  revenue 
that  would  have  accrued  from  a  seven-mill  levy,  the  peti- 
tion alleges,  in  effect,  that  there  was  at  the  time  the  suit 
was  brought  $4,552.62  in  the  treasury  applicable  to  the 
payment  of  the  water  rents.  The  petition,  therefore, 
states  a  cause  of  action.  The  court  erred  in  sustaining 
the  demurrer.  Its  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Emanuel  Q.  Burkland  v.  Ghaklbs  A.  Johnson. 

Filed  Mabch  3, 1897.    No.  7143. 

1.  Arbitration  and  Award:  Mistake:  Correction.  Whether  an  award 
made  in  pursuance  of  title  28,  Code  of  Civil  Procedure,  may  be  set 
aside  or  modified,  on  motion,  because  of  a  mistake  in  computation 
or  allowance  of  interest  by  the  arbitrators, — such  mistake  not  ap- 
pearing upon  the  face  of  the  award,— not  decided. 

2. :  :  .  If  such  an  award  may  be  set  aside  or  modi- 
fled  on  motion  for  such  reason  it  can  only  be  d<me  when  it  appears 
that  such  a  mistake  was  that  of  all  the  arbitrators  whose  concur- 
rence was  necessary  to  the  making  of  the  award. 

3.  :  Duty  of  Arbitrators:  Conclusions  op  Factf  and  op  Law. 

It  is  the  duty  of  arbitrators  chosen  and  acting  in  pursuance  of  the 
provisions  of  title  28,  Code  of  Civil  Procedure,  to  make  and  state 
separately  the  conclusions  of  fact  and  conclusions  of  law  reached 
by  them,  unless  the  parties  to  such  arbitration  have  by  their 
agreement  of  submission  waived  such  requirement. 

4. :  :  :  Waiver.  An  award  made  by  such  arbitra- 
tors without  a  statement  of  any  conclusions  of  fact  or  conclu- 
sions of  law  found  by  them,  such  requirements  not  having  been 
waived,  is  erroneous  and  a  Judgment  confirming  such  award  may 
be  reversed  in  a  direct  proceeding  instituted  for  that  purpose. 

6. :  :  :  Confirmation.    The  failure  of  such  arbitra- 


tors to  make  and  state  the  conclusions  of  fact  and  law  found  by 
them  is  an  irregularity  merely,  and  one  that  does  not  render 
their  award  void  nor  oust  the  district  court  of  jurisdicUcm  to  con- 
firm it 

:  Watver  op  Irreqxtlarities.    It  is  competent  for  parties  to 


such  an  arbitration  to  waive  any  irregularity  in  the  proceeding 
which  does  not  go  to  the  Jurisdiction  of  the  arbitrators  to  act,  or 
the  Jurisdiction  of  the  district  court  to  confirm  the  award  made. 

7.  Submission  of  Controversy:  Acknowledgment.  Parties  who  sub- 
mit their  differences  to  arbitration  in  pursuance  of  the  provisions 
of  title  28  of  the  Code  of  Civil  Procedure,  must  acknowledge  their 
agreement  of  submission  before  a  Justice  of  the  peace,  and  failure 
to  do  so  will  deprive  the  district  court  of  Jurisdiction  to  confirm 
the  award  made  or  render  Judgment  thereon  on  motion  of  the  suc- 
cessful party. 

8. :  :  Confirmation.    The  failure  to  acknowledge  before  a 

justice  of  the  peace  the  agreement  of  submission  is  not  an  Irregu- 
larity that  the  parties  to  the  arbitration  may  waive;  and  their 
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ratification  of  an  award  made  under  such  defcctiye  submission  will 
not  invest  the  district  court  with  jurisdiction  to  confirm  such 
award. 

9.  Jurisdiction:    Jurisdiction  of  the  subject-matter  of  an  action  can- 

not be  conferred  upon  a  court  even  by  consent. 

10.  Arbitration.    The  method  provided  by  title  28  of  the  Code  of  Civil 

Procedure  for  settling  differences  existing  between  parties  by  ar- 
bitration is  not  exclusive.  That  right  existed  at  common  law  and 
has  not  been  taken  away  by  the  statute. 

11. :    Award:    Estoppel.    Held,  In  the  case  at  bar,   that  the 

plaintift  in  error  had  estopped  himself  from  assailing  the  award 
made,  either  because  of  the  failure  of  the  arbitrators  to  state  the 
conclusions  of  fact  and  conclusions  of  law  found  by  them,  or  be- 
cause of  a  mistake  in  computation  and  allowance  of  interest 
alleged  to  have  been  made  by  the  arbitrators. 

Error  from  the  district  court  of  Saunders  county. 
Tried  below  before  Wheeler,  J.    Reversed. 

v.  L.  Hawthorne  and  Pound  &  BurVj  for  plaintiff  in  error. 

George  /.  Wright  and  Good  d  Goody  contra, 

Eagan,  C. 

On  the  27th  of  March,  1894,  Emanuel  G.  Burkland  and 
Charles  A.  Johnson  submitted  certain  differences  existing 
between  them  to  arbitrators.  The  submission  was  in 
writing,  duly  signed  by  the  parties,  and  acknowledged 
by  them  before  a  notary  public.  The  arbitrators  selected 
convened  and,  after  a  somewhat  protracted  investigation, 
made  in  writing  their  award  as  required  by  the  agreement 
between  Burkland  and  Johnson.  The  award,  so  far  as 
material  here,  is  as  follows: 

"First — We  award  that  E.  G.  Burkland  shall,  on  or 
before  the  1st  day  of  May,  1894,  pay  and  discharge  the 
judgment  and  costs  in  the  case  of  the  Saunders  County 
National  Bank  v.  E.  G.  Burkland  and  C.  A.  Johnson,  now 
pending  in  the  district  court  of  said  county,  and  not  fur- 
ther prosecute  said  case. 

"Second — ^We  award  that  C.  A.  Johnson  shall  file  a 
dismissal  of  the  suit  wherein  he  is  plaintiff  and  said  Burk- 
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land  is  defendant  at  the  costs  of  said  Johnson,  said  suit 
being  for  the  specific  performance  of  a  real  estate  con- 
tract; and  the  said  Johnson  shall  sign  said  dismissal  and 
pay  the  costs  in  said  suit  on  or  before  the  1st  of  May> 
1894. 

"Third— We  award  that  said  E.  G.  Burkland  and  C.  A. 
Johnson  shall  file  a  dismissal  and  settlement,  at  the  costji 
of  said  C.  A.  Johnson,  in  each  of  the  suits  for  rent  which 
are  now  pending  in  the  courts  of  said  county,  and  that 
C.  A.  Johnson  shall  pay  the  costs  therein  on  or  before 
May  1,  1894. 

"Fourth — ^We  award  that  E.  G.  Burkland  and  wife 
shall  make  and  deliver  to  said  C.  A.  Johnson,  on  or  before 
May  1, 1894,  a  quitclaim  to  lot  one  (1),  block  one  hundred 
and  forty-eight  (148),  in  the  County  Addition  to  the  city 
of  Wahoo,  aforesaid. 

"Fifth — We  award  that  C.  A.  Johnson  and  wife  shall 
make  and  deliver  to  E.  G.  Burkland,  on  or  before  May  1^ 
1894,  a  quitclaim  deed  to  lots  three  and  four  (3  and  4), 
block  one  hundred  and  forty-nine  (149),  in  the  County  Ad- 
dition to  Wahoo,  aforesaid. 

"Sixth— We  award  that  said  E.  G.  Burkland  shall,  on 
or  before  the  1st  day  of  May,  1894,  pay  or  secure  by  good 
bankable  paper  to  the  said  C.  A.  Johnson  the  sum  of  three 
thousand  and  eighty-nine  ($3,089.50)  dollars  and  fifty 
cents. 

"Seventh — We  award  that  upon  the  compliance  with 
the  foregoing  awards  by  the  parties,  the  said  E.  G.  Burk- 
land shall  execute  and  deliver  to  said  C.  A.  Johnson  a 
release  of  all  actions  and  causes  of  action  or  demands,  of 
whatsoever  nature,  which  existed  between  them  at  the 
time  of  the  execution  of  the  contract  and  bonds  for  arbi- 
tration, and  that  the  said  C.  A.  Johnson  shall  execute  and 
deliver  to  said  E.  G.  Burkland  a  similar  release  at  same 
time. 

"Eighth — We  award  that  each  party  pay  one-half  of 
the  costs  of  this  arbitration." 

This  award  was  filed  in  the  office  of  the  clerk  of  the 
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district  court  of  Saunders  county  on  the  1st  day  of  May, 
1894,  and  Johnson  thereupon  moved  the  court  to  conflrm 
it.  The  court  caused  a  notice  of  this  motion  to  be  served 
upon  Burkland,  who  appeared  and  moved  the  court  to 
set  aside  the  award,  on  grounds  that  will  be  hereinafter 
stated.  A  large  number  of  aflftdavits  were  read  to  the 
court  in  support  of  the  motions  filed  by  the  respective 
parties,  which  are  incorporated  into  the  bill  of  exceptions 
and  made  a  part  of  the  record  here.  The  district  court 
found  specially  that  Johnson  had  in  all  things  ratified 
and  confirmed  said  award  and  performed  all  require- 
ments thereof;  that  Burkland  had  accepted  said  award 
and  the  terms  and  provisions  thereof,  and  had  in  all 
things  ratified  the  same  and  performed  all  the  require- 
ments of  said  award,  except  the  requirement  contained 
in  the  sixth  item  of  said  award;  and  thereupon  the  court 
sustained  the  motion  of  Johnson  to  confirm  said  award, 
confirmed  it,  and,  upon  the  motion  of  Johnson,  rendered 
judgment  in  his  favor  and  against  Burkland  for  the 
amount  awarded  the  former  against  the  latter  by  the 
arbitrators  in  the  sixth  item  of  their  award.  To  reverse 
this  judgment  Burkland  has  prosecuted  here  a  petition 
in  error. 

1.  One  of  the  grounds  of  Burkland's  motion  to  set  aside 
the  award  of  the  arbitrators  was  that  they  had  made  a 
mistake  in  the  computation  of  the  amount  awarded  John- 
son in  the  sixth  item  of  their  award,  and  that  this  mistake 
consisted  in  allowing  Johnson  certain  interest.  And  the 
argument  is  made  here  that  the  judgment  of  the  district 
court  confirming  the  award  should  be  reversed  because 
of  this  alleged  mistake  of  the  arbitrators  in  the  amount 
awarded  Johnson  from  Burkland.  The  mistake  in  com- 
putation, if  there  was  one,  does  not  appear  upon  the  face 
of  the  award,  and  whether  one  party  to  an  arbitration 
proceeding  may,  on  motion,  assail  the  award  made  on 
such  ground  we  do  not  decide.  If  an  award  may  be  as- 
sailed by  motion  to  set  it  aside  because  of  a  mistake  in 
computation  made  by  arbitrators,  the  relief  asked  for  by 
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the  motion  can  only  be  granted;  that  is,  the  award  can 
only  be  set  aside  or  modified  for  such  reason  when  it  ap- 
pears that  such  a  mistake  was  made,  and  that  it  was  the 
mistake  of  all  the  arbitrators.  {Pulliam  v.  Pemoneau^  33 
111.,  375.)  In  the  case  at  bar  all  the  arbitrators  do  not 
concur  in  saying  that  the  amount  awarded  Johnson  was 
the  result  of  a  mistake  made  by  them  in  computation  or 
in  allowing  him  interest.  Indeed,  the  evidence  leaves 
no  doubt  in  our  minds  that  the  award  made  by  the  arbi- 
trators was  the  one  they  all  intended  to  make,  and  we 
therefore  conclude  that  the  district  court  found  that  no 
mistake  as  to  computation  or  allowance  of  interest  had 
been  made  by  the  arbitrators,  and  the  evidence  certainly 
sustains  that  conclusion.  By  the  agreement  of  submis- 
sion entered  into  between  the  parties  five  arbitrators  were 
selected,  and  the  award  made  by  any  three  of  them  was 
to  be  binding  upon  the  parties  to  the  arbitration  proceed- 
ing. The  award  made  by  these  arbitrators  is  the  judg- 
ment of  the  tribunal  selected  by  the  parties  themselves, 
and,  like  any  other  judgment,  it  is  conclusive  and  binding 
upon  the  parties  to  the  arbitration  proceeding,  both  as 
to  the  law  and  the  facts;  and  the  sixth  item  of  the  award 
is  the  deliberate  judgment  of  three  of  these  arbitrators  at 
least,  and  it  is  final  and  conclusive  as  against  the  parties 
to  this  proceeding. 

2,  This  arbitration  proceeding  took  place  in  pursuance 
of  title  28,  being  sections  8G2  to  879,  both  inclusive,  of 
the  Code  of  Civil  Procedure.  Section  867  of  this  Code 
provides  that  all  the  rules  prescribed  by  law  in  cases  of 
referees  are  applicable  to  arbitrators,  except  as  herein 
otherwise  expressed,  or  except  as  otherwise  agreed  upon 
by  the  parties;  and  section  300,  Code  of  Civil  Procedure, 
among  other  things,  provides  that  referees  must  make  a 
statement  of  the  conclusions  of  fact  and  law  found  by 
them,  and  make  such  statements  separately.  Another 
ground  of  the  motion  made  by  Burkland  in  the  district 
court  for  setting  aside  this  award,  and  insisted  ui>on  here, 
is,  in  effect,  that  the  award  made  by  the  arbitrators  is 
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not  supported  by  any  findings  or  conclusions  of  fact,  and 
that,  therefore,  the  award  and  the  judgment  pronounced 
thereon  are  erroneous.  It  is  quite  clear  that  the  arbi- 
trators in  their  report  stated  no  conclusions  of  fact  and 
no  conclusions  of  law.  They  simply  made  an  award.  In 
other  words,  the  award  is  a  judgment  without  any  find- 
ings of  fact  or  conclusions  of  law  on  which  to  rest.  Such 
an  award  or  such  a  judgment  is  not  void,  but  voidable 
and  erroneous  at  most,  and  a  judgment  confirming  such 
award  may  be  reversed  in  a  direct  procc^eding  instituted 
for  that  purpose.  {Doty  v.  Sumnery  12  Neb.,  378;  Conni'lhj 
V.  Edgertofiy  22  Neb.,  82.)  It  is  also  true  that  it  was  made 
the  duty  of  the  arbitrators  in  the  case  at  bar,  by  the  sec- 
tions of  the  CJode  just  referred  to,  to  separately  state  the . 
conclusions  of  fact  and  conclusions  of  law  reached  by 
them,  as  well  as  to  make  their  award,  the  parties  not 
haying,  in  their  agreement  of  submission,  waived  this 
requirement  of  the  Code.  {Murrij  r.  Mills,  1  Neb.,  450; 
Graves  v,  Scovilley  17  Neb.,  593;  Wcsforcr  r,  Armstrong^  24 
Neb.,  391.)  The  failure  of  the  arbitrators  to  make  and 
state  the  conclusions  of  fact  and  law  found  by  them  was 
an  irregularity  merely,  but  one  that  did  not  render  their 
award  void  nor  oust  the  district  court  of  jurisdiction  to 
confirm  it;  and  these  irregularities  were  of  such  a  nature 
as  the  parties  to  the  arbitration  proceeding  might  waive, 
and  notwithstanding  their  existence  the  parties  to  the 
arbitration  might  ratify  the  award  made.  The  district 
court  found  specially — and  the  evidence  sustains  the  find- 
ing— ^that  Johnson  had  accepted  and  ratified  the  award 
made,  and  had  on  his  part  performed  everything  required 
of  him;  that  Burkland  had  ratified  the  award;  had  ac- 
cepted it  and  performed  all  things  requii'cd  by  the  award 
of  him  except  the  sixth  item  thereof.  This  award  was  an 
entirety,  and  Burkland  having  accepted  the  part  thereof 
that  was  beneficial  to  him,  is  now  estopped  from  assailing 
the  award  made  for  any  iiTegularity  in  the  proceedings 
of  the  arbitrators.  It  was  competent  for  him  to  waive 
any  irregularity  in  the  arbitration  proceeding  which  did 
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not  go  to  the  jurisdiction  of  the  arbitrators'  act  or  the 
jurisdiction  of  the  district  court  to  confirm  the  award 
made;  and  by  his  conduct  he  has  waived  the  failure  of 
the  arbitrators  to  state  the  conclusions  of  fact  and  law 
found  by  them.  {Thornton  v.  McCormickj  39  N.  W.  Rep. 
[la.],  502;  Miller  v.  Brumbaugh,  7  Kan.,  343;  Phillips  t\ 
Conchy  66  Mo.,  219;  Culver  v.  Ashley,  36  Mass.,  300;  Cogswell 
V.  Cameron,  136  Mass.,  518;  Fudickar  v.  Guardian  Mutual 
Ufe  Ins.  Co.,  62  N.  Y.,  392;  Hays  v.  Hays,  23  Wend.  [N.  Y.], 
363;  Jones  v.  Phwnix  Bank,  8  N.  Y.,  228;  Hazen  v.  Addis^ 
14  N.  J.  Law,  333;  State  v.  Gurnee,  14  Kan.,  111.) 

3.  Section  863  of  the  Civil  Code  provides  that  parties 
who  are  about  to  submit  matters  of  difference  between 
them  to  arbitration  must  sign  a  written  agreement  of  sub- 
mission. Section  864  of  the  Code  provides  that  the  par- 
ties must  then  appear  before  some  justice  of  the  peace 
of  the  county  and  acknowledge  the  instrument  of  submis- 
sion signed  by  them  to  be  their  free  act  and  deed.  The 
parties  to  the  arbitration  proceeding  here  complied  with 
this  statute  in  all  respects,  except  that  they  acknowledged 
their  written  agreement  of  submission  before  a  notary 
public  of  the  county  instead  of  a  justice  of  the  peace.  It 
was  insisted  by  Burkland  in  the  court  below,  and  is  in- 
sisted here,  that  the  district  court  was  without  jurisdic- 
tion to  confirm  the  award  made  and  render  a  judgment 
thereon  on  motion,  because  the  agreement  of  submission 
to  arbitration  was  not  acknowledged  before  a  justice  of 
the  peace.  The  authorities  are  uniform,  so  far  as  we  have 
been  able  to  examine  them,  in  support  of  this  contention 
of  the  plaintiff  in  error. 

The  statute  of  arbitrations  and  awards  of  the  state  of 
Illinois  provides  that  parties  might  submit  differences 
existing  between  them  to  arbitration  by  an  instrument  in 
writing,  signed  by  them  and  attested  by  at  least  one  wit- 
ness. In  Moody  v.  Nelson^  60  111.,  229,  the  parties  submit- 
ted their  differences  to  arbitration  by  an  instrument  in 
writing,  but  it  was  not  witnessed,  and  the  supreme  court 
held  that  the  circuit  court  was  without  jurisdiction  to 
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Pender  a  judgment  upon  the  award  made.  The  court 
said:  "It  is  indispensable  to  the  jurisdiction  of  courts 
to  render  judgment  upon  an  award  of  arbitrators  that 
the  submission  be  executed  with  the  formalities  of  and 
contain  in  substance  what  is  required  by  the  statute." 
To  the  same  effect  see  Lfow  v.  NoltCy  15  111.,  368. 

The  Code  of  Iowa  provided  that  the  agreement  of  par- 
ties to  submit  their  difference  to  arbitrati,on  should  be 
acknowledged;  and  in  Fink  v.  Finky  8  la.,  313,  it  was  held 
that  an  award  made  in  pursuance  of  an  unacknowledged 
agreement  therefor  conferred  no  jurisdiction  upon  the 
district  court  to  render  a  judgment  upon  the  award. 

The  statute  of  Massachusetts  required  an  agreement 
for  arbitration  to  be  acknowledged  before  a  justice  of  the 
peace.  •  Such  an  agreement  was  signed  by  both  parties, 
but  acknowledged  by  only  one  of  them;  and  the  supreme 
court  of  Massachusetts  held  that  the  nisi  prius  court  had 
no  jurisdiction  to  render  a  judgment  upon  the  award 
made.     (See  Abbott  v.  Dexter ^  6  Gush.  [Mass.],  108.) 

The  statute  of  Minnesota  provides  that  an  agreement 
for  arbitration  must  be  acknowledged  before  a  justice  of 
the  peace;  and  in  Barney  v.  Flowery  7  N.  W.  Rep.  [Minn.], 
823,  the  supreme  court  held:  "In  a  submission  to  arbi- 
tration under  the  statute  the  agreement  to  submit  must 
be  acknowledged  before  a  justice  of  the  peace;  an  ac- 
knowledgment before  any  other  officer  will  not  do.  The 
proi)er  acknowledgment  cannot  be  afterwards  waived  by 
the  parties,  even  though  that  objection  is  not  made  on 
the  application  to  confirm  the  award  and  for  judgment 
on  it." 

In  Gibson  v.  Burrows^  3  N.  W.  Rep.  [Mich.],  200,  it  was 
held:  "No  rule  of  arbitration  can  be  enforced  by  a  judg- 
ment thereon  unless  it  in  all  respects  conforms  to  the 
statutory  provisions."  To  the  same  effect  see  Holdridge 
V.  Stoicelly  40  N.  W.  Rep.  [Minn.],  259;  Heath  v.  Tenney^  3 
Gray  [Mass.],  380;  Burghardt  v.  Owen^  13  Gray  [Mass.], 
300;  Franklin  Mining  Co.  v.  Pratt y  101  Mass.,  359;  Darling 
V.  Darling,  16  Wis.,  675;  Steel  v.  Steely  1  Nev.,  27. 
69 
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The  failure  of  the  parties  to  the  arbitration  proceeding 
to  acknowledge  their  written  submission  before  a  justice 
of  the  peace  was  one  which  went  to  the  jurisdiction  of 
the  district  court  to  pronounce  a  judgment  upon  the 
award  finally  made.  In'other  words,  the  parties  to  an  ar- 
bitration proceeding,  in  order  to  make  it  such  a  proceed- 
ing as  the  statute  contemplated,  and  as  would  authorize 
tho  district  court,  on  the  coming  in  of  the  award,  to  con- 
firm it  and  render  a  judgment  to  carry  it  into  effect,  must 
have  complied  w^ith  the  statute.  The  fact  that  the  par- 
ties to  the  arbitration  proceeding  accepted  the  award 
made  and  performed  the  requirements  thereof  amounted 
to  a  ratification  of  the  proceedings  of  the  arbitrators  and 
waived  any  irregularities  on  their  part,  but  did  not  confer 
jurisdiction  on  the  district  court  to  confirm  the  award  or 
to  render  judgment  thereon.  Jurisdiction  of  the  subject- 
matter  of  an  action  cannot  be  conferred  upon  a  court 
even  by  consent. 

We  conclude,  therefore,  (1)  that  the  finding  and  judg- 
ment of  the  district  court  to  the  effect  that  the  sixth  item 
of  the  award  was  not  the  result  of  a  mistake  made  by  the 
arbitrators  in  computation  or  allowing  interest  were  and 
are  correct;  (2)  that  the  plaintiff  in  error,  by  his  conduct, 
has  ratified  the  award  made  and  is  estopped  from  now- 
assailing  it  because  of  the  failure  of  the  arbitrators  to 
state  the  conclusions  of  fact  and  conclusions  of  law  found 
by  them;  (3)  that  because  of  the  failure  of  the  parties  to 
acknowledge  the  agreement  of  submission  before  a  justice 
of  the  peace,  the  district  court  was  without  jurisdiction 
to  confirm  the  award  on  motion  and  without  jurisdiction 
to  render  a  judgment  upon  the  award  made.  The  decree 
of  the  district  court  is 

'Reversed. 
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James  Golder  v.  John  Lund. 

Filed  Mabch  3, 1897.    No.  7110. 

1.  Personal  Injuries:  Medical  Treatment:  Expense:  Evidence.  In 
an  action  for  personal  injuries  it  is  proper  to  admit  evidence  of 
the  actual  expanse  incurred  by  plaintiff  in  procuring  medical  treat- 
ment»  the  ruie  being  that  he  may  recover  the  reasonable  value  6t 
such  services,  not  to  exceed  the  actual  expense  Incurred. 

2. :  :  :  -.    In  order  to  recover  in  such  an  action 

for  expenses  of  medical  treatment  it  is  not  necessary  to  prove  by 
the  record  that  the  physician  rendering  the  services  was  licensed 
to  practice  under  the  statute.  Proof  that  he*  practiced  as  a  physi- 
cian raises  the  presumption  in  actions  between  third  parties  that 
he  was  licensed  to  do  so. 

3.  Assault  and  Battery:  Damages:  Evidence  of  Disposition.    In  an 

action  for  assault  and  battery,  self-defense  being  pleaded  as  a  de- 
fense to  the  action,  proof  that  plaintiff  was  of  a  quarrelsome  dis- 
position and  ungovernable  temper  must  be  made  by  proof  of  gen- 
eral reputation  and  not  by  opinions  of  witnesses  based  on  their 
individual  observation. 

4.  Trial:  Misconduct  of  Attorney:    Review.    Generally  a  judgment 

will  not  be  reversed  because  of  improper  remarks  by  counsel  in 
argument  when,  on  objection  made  the  court  interposes,  the  jury 
is  directed  to  disregard  the  statement,  and  the  improper  remarks 
are  not  repeated. 

5. :  :  Admonition.    In  such  case  an  admonition  addressed 

by  counsel  making  the  remark  to  the  jury  is  equivalent  to  one 
addressed  by  the  court. 

6. :  :  Exceptions:  Review.  In  order  to  preserve  for  re- 
view error  in  permitting  improper  remarks  by  counsel,  objection 
must  be  made  at  the  time,  a  ruling  obtained  and  exception  taken. 

Error  from  the  district  court  of  Dodge  county.     Tried 
below  before  Marshall,  J.    Affirmed 

Frick  d  Dolczal,  for  plaintiff  in  error. 

J.  C.  Cratcford  and  A.  H.  BriggSj  contra. 

Irvine,  C. 

Lund  sued  Golder  for  assault  and  battery.     The  de- 
fenses interposed  were   a  denial   of  the  assault,   self- 
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defense,  and  certain  averments  by  way  of  mitigation  of 
damages.  There  was  a  verdict  and  judgment  for  the 
plaintiff  for  |1,500,  which  the  defendant  seeks  to  reverse. 
Certain  assignments  of  error  are  waived  in  the  brief. 
Of  those  insisted  upon,  two  relate  to  the  admission  of 
evidence  with  regard  to  the  expenses  of  medical  attend- 
ance in  the  treatment  of  plaintiff  for  the  injuries  alleged 
to  liave  been  inflicted  upon  him.  The  plaintiff,  after  nar- 
rating the  circumstances  and  consequences  of  the  alleged 
beating,  testified  that  he  called  Dr.  Bartlett  to  treat  his 
wounds;  that  he  was  confined  to  bed  for  six  weeks  and 
required  constant  nursing.  He  was  then  asked  this  ques- 
tion: "What  amount  of  money  did  you  expend  in  employ- 
ing physicians,  or  physician  and  medicine  together?'' 
This  was  objected  to,  the  objection  overruled,  and  an  ex- 
ception taken.  Aside  from  other  grounds  of  objection, 
which  apply  to  another  assignment  of  error  and  which 
will  be  noticed  later,  it  is  urged  that  this  question  per- 
mitted a  recovery  for  any  sum  the  plaintiff  might  have 
seen  fit  to  expend.  It  is  true  that  the  measure  of  recov- 
ery for  such  expenses  is  not  the  sum  actually  expended, 
but  is  confined  to  the  reasonable  expense.  {Hewitt  v. 
Eisenhart,  36  Neb.,  794;  City  of  Friend  v.  IngersoU,  39  Neb., 
717.)  In  the  cases  cited,  however,  the  evidence  of  actual 
expenses  was  not  coupled  with  evidence  that  such  ex- 
penses were  reasonably  incurred,  and  verdicts  based 
solely  on  the  evidence  of  actual  expenditure  were  held 
bad  for  that  reason.  The  rule  whereby  such  expendi- 
tures are  recovered  is  based  upon  the  doctrine  of  avoid- 
able consequences.  It  is  the  duty  of  the  person  injured 
to  exercise  reasonable  precautions  in  order  to  render  the 
injury  as  slight  as  possible.  Failing  to  perform  that 
duty,  he  cannot  recover  for  consequences  which  might 
thereby  have  been  avoided;  therefore  he  is  entitled  to 
to  recover  the  expenses  reasonably  by  him  incurred  by 
reason  of  such  precautions.  As  held  in  the  cases  cited, 
he  may  not  recover  his  actual  expense,  regardless  of  its 
reasonableness.     On  the  other  hand,  he  cannot  8i>eculate 
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on  this  item  of  damages  and  recover  what  would  be  a 
reasonable  expense  unless  he  has  in  fact  incurred  it, 
either  by  payment  or  by  becoming  liable  therefor.  In 
cases  of  personal  injuries,  in  order  to  recover  for  medical 
attendance  and  similar  items,  it  is  necessary,  therefore, 
for  the  plaintiff  to  show  two  facts:  First,  what  expense 
he  actually  incurred;  and  secondly,  that  it  was  reason- 
ably incurred.  It  is  not  the  reasonable  charge  for  medi- 
cal services  which  he  may  recover,  but  the  expense  to 
him  of  such  services,  not  to  exceed  their  reasonable  value. 
It  was,  therefore,  proper  for  the  plaintiff  to  show  what 
expense  he  had  actually  incurred,  and  in  this  case  this 
evidence  was  followed  by  proof  of  what  was  reasonably 
incurred,  so  the  case  does  not  fall  within  the  rule  of  either 
of  the  cases  above  referred  to. 

Dr.  Bartlett,  after  testifying  that  he  was  a  practicing 
physician  in  Dodge  county,  and  had  been  such  for  three 
years,  and  that  he  had  rendered  professional  services  to 
the  plaintiff  in  the  treatment  of  his  injuries,  was  asked: 
"What  are  your  charges  for  attending  the  plaintiff  dur- 
ing that  sickness?"  This  was  objected  to  as  incompe- 
tent, irrelevant,  and  immaterial,  and  because  no  proper 
foundation  had  been  laid  for  the  question.  The  objection 
was  overruled.  In  support  of  this  objection  it  is  urged 
that  there  was  no  evidence  that  Dr.  Bartlett  had  com- 
plied with  the  provisions  of  chapter  55,  Compiled  Stat- 
utes, with  regard  to  the  practice  of  medicine;  that  he 
was,  therefore,  not  shown  to  be  qualified  to  testify  as  an 
expert  in  regard  to  the  value  of  his  services,  and  further, 
that  section  15  of  that  chapter  providing  that  no  person 
who  has  not  complied  with  the  provisions  of  that  act 
may  recover  for  medical  services,  and  the  plaintiff  not 
having  at  the  time  of  the  trial  paid  the  bill,  it  was  not 
shown  that  any  expense  had  been  incurred  for  which  the 
plaintiff  was  legally  liable.  The  first  part  of  the  argu- 
ment does  not  meet  the  question,  which  does  not  relate 
to  the  value  of  the  services,  but  to  the  actual  charge 
therefor.     The  objection  would  apply,  however,  to  the 
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following  question,  which  related  to  the  reasonableness 
of  the  charge,  and  which  was  also  properly  objected  to. 
A  consideration  of  the  second  reason,  however,  argumen- 
tatively  disposes  of  this  question,  although  we  do  not 
wish  to  be  understood  as  holding  that  in  order  to  qualify 
a  person  learned  in  the  profession  to  testify  as  an  expert 
he  must  necessarily  be  qualified  under  the  act  to  practice 
medicine  in  this  state.  It  is  true  that  the  act  in  section 
15  does  in  express  terms  prohibit  a  recovery  for  medical 
services  rendered  by  a  person  not  licensed  to  practice 
under  the  act.  (Miuicell  v.  ^iciyart^  48  Neb.,  789.)  But  it 
does  not  follow  that  in  all  proceedings  the  burden  is  upon 
the  party  asserting  the  professional  character  of  the  phy- 
sician to  prove  by  the  record  his  license  to  practice.  It 
has  been  said  that  "The  general  rule  is  that  when  a  per- 
son is  required  to  do  a  certain  act,  the  omission  of  which 
would  make  him  guilty  of  a  culpable  neglect  of  dutj-,  it 
ought  to  be  intended  that  he  has  duly  performed  it  unless 
the  contrary  is  shown.  ♦  ♦  ♦  But  in  civil  or  criminal 
prosecutions  for  a  penalty  for  doing  acts  which  the  stat- 
utes prohibit,  excepting  hy  those  who  are  licensed  there- 
for, no  such  presumption  arises;  and  where  the  subject- 
matter  of  the  negative  averment  lies  peculiarly  within 
the  knowledge  of  the  other  party,  the  averment  is  taken 
as  true  unless  disproved  by  the  other  party."  {State  v. 
Crowcll,  25  Me.,  171;  Brown  v.  Young,  2  B.  Mon.  [Ky.],  26.) 
The  authorities  are  generally  to  the  effect  that  in  a  prose- 
cution for  carrying  on  a  trade  or  profession  without  a 
license  the  burden  is  on  the  defendant  to  prove  the  li- 
cense, but  only  because  it  is  a  fact  peculiarly  within  his 
own  knowledge,  and  one  susceptible  of  very  ready  proof 
by  him,  while  the  contrary  might  require  voluminous  or 
difficult  proof  by  the  prosecution.  In  some  cases  this 
rule  has  been  extended  to  actions  for  services  i)erformed 
by  some  person  exercising  a  calling  requiring  a  license, 
(See,  among  other  cases,  Adams  v.  Stewart^  5  Harr.  [Del.], 
144;  Dour  v.  Ualey,  30  N.  J.  Law,  354.)  On  the  other 
hand,  there  are  many  cases  distinguishing  between  prose- 
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criitions  and  actions  for  penalties  on  the  one  band,  and 
suits  to  recover  for  services  on  the  other,  holding  that  in 
cases  of  the  latter  class  the  presumption  is  in  favor  of  a 
license.  {Brown  v.  Young,  supra;  Haskill  v.  Cominonwealth, 
3  B.  Mon.  [Ky.],  342;  McPherson  v.  Cheadell,  24  Wend. 
[N.  Y.],  15;  Thompson  v.  Sayre,  1  Ben.  [N.  Y.],  175;  Will- 
iams V.  People,  20  111.  App.,  92.)  We  are  not  called  upon 
to  here  determine  what  would  be  the  rule  in  an  action 
for  services  by  the  physician.  The  cases  holding  that  in 
such  actions  a  license  is  presumed  distinguish  such  ac- 
tions from  prosecutions,  or  penal  actions  for  proceeding 
without  a  license,  on  the  ground  that  in  the  former  class 
the  issue  is  collateral.  Whether  or  not  this  reason  is 
sound  when  applied  to  an  action  for  services,  it  is  cer- 
tainly sound  when  applied  to  an  action  between  third 
parties,  such  as  the  case  before  us.  To  practice  medicine 
without  a  license  is,  by  section  16  of  the  act,  made  a  mis- 
demeanor, so  that  to  require  the  license  in  this  case  to  be 
affirmatively  proved  would  be  to  presume  a  stranger  to 
the  action  guilty  of  a  crime.  The  reason  for  indulging 
apparently  a  similar  presumption  in  prosecutions  or 
penal  actions  has  been  already  stated,  to-wit,  the  fact 
that  the  evidence  lies  peculiarly  within  the  power  of  the 
defendant.  This  reason  does  not  apply  when  the  quali- 
fications of  the  physician  are  involved  in  a  proceeding  to 
which  he  is  not  a  party.  We  think,  therefore,  whatever 
may  be  the  rule  in  an  action  by  or  against  the  physician, 
that  in  an  action  to  which  he  is  not  a  party  proof  that 
he  practiced  as  a  physician  raises  the  presumption  that 
he  was  qualified  to  do  so.  A  case  directly  in  point  and 
sustaining  this  view  is  City  of  Chicago  v.  Wood,  24  111. 
App.,  40. 

A  witness  was  asked  the  following  question,  referring 
to  the  plaintiff:  "Were  you  acquainted  with  his  dispo- 
sition and  character  as  to  being  peaceable  or  quarrel- 
some?" This  was  on  objection  excluded,  and  the  defend- 
ant then  offered  to  prove  that  the  witness  knew  the 
disposition  and  character  of  the  plaintiff,  and  that  he 
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was  quarrelsome,  easily  aroused,  and  had  an  ungovern- 
able temper.  This  evidence  was  offered  in  support  of  the 
plea  of  self-defense.  We  can  certainly  see  no  reason  why 
it  is  not  proper,  in  support  of  such  a  defense,  to  make  proof 
of  the  plaintiff- 8  character  in  a  civil  action  for  assault  and 
battery  as  much  as  in  a  prosecution  for  homicide;  but 
in  such  cases  the  proof  must  be  of  the  plaintiff's  general 
reputation,  and  not  by  the  opinion  of  witnesses  as  to 
his  general  character.  (Carkton  t\  State^  43  Neb.,  373.) 
Neither  the  question  nor  the  offer  promised  the  produc- 
tion of  evidence  of  reputation,  but  merely  of  the  witness' 
opinion,  and  the  case  last  cited  is  on  this  point  directly 
applicable. 

Several  assignments  relate  to  alleged  misconduct  of 
counsel  in  argument.  The  showing  made  was  by  affida- 
vits in  support  of  a  motion  for  a  new  trial.  There  is 
very  little  conflict  in  the  evidence  as  to  what  occurred. 
The  trial  judge  having  overruled  the  motion  for  a  new 
trial,  we  should  properly  consider  this  evidence  in  the 
light  most  favorable  to  the  plaintiff,  but  there  being  so 
little  conflict,  we  accept  the  statement  of  defendant's 
witnesses  to  the  effect  that  during  the  closing  argument 
one  of  the  counsel  for  plaintiff  said  that  he  had  known 
the  defendant  for  a  number  of  years;  that  they  had  al- 
ways been  good  friends,  and  that  later  he  said:  "I  tell 
you,  Golder  is  a  fighter,  and  he  is  the  bully  of  that  whole 
country  up  there  when  he  gets  his  Irish  up."  Thereupon 
the  defendant  excepted  to  the  statement  of  counsel  that 
Golder  was  a  fighter  and  a  bully;  and  the  court  said  that 
the  statement  was  improper  and  such  statements  should 
not  be  made.  Counsel  for  plaintiff  then  said  that  the 
jury  should  not  pay  any  attention  to  it,  and  the  defendant 
still  insisted  on  his  exception.  It  does  not  appear  that 
the  language  was  repeated,  or  that  any  similar  remark 
was  thereafter  made.  It  is  urged  that  the  mere  remark 
of  the  court  that  the  statement  was  improper  was  not  suf- 
ficient without  an  admonition  to  the  jury  to  disregard  the 
statement,  but  the  defendant's  proof  shows  that  counsel 
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foP  the  plaintiff  himself  gave  the  jury  that  admonition. 
There  may  be  cases  so  flagrant, — such  abuses  of  the  privi- 
lege of  counsel, — that  a  remark,  once  made,  would  be  so 
prejudicial  that  no  admonition  by  the  court  would  cure 
the  error,  but  we  do  not  think  that  the  remark  here  com- 
plained of  was  of  that  character.  It  was  only  by  infer- 
ence from  a  former  statement  that  it  could  be  taken  as  a 
statement  of  fact  within  counsel's  knowledge,  rather 
than  an  inference  from  the  testimony.  Generally  an  ad- 
monition by  the  court,  when  the  improper  language  is 
not  persisted  in,  is  sufficient  to  cure  the  error.  (Atkim  v. 
QladAJoiahy  27  Neb.,  841;  Mehagan  v.  McManus^  35  Neb., 
633.) 

Counsel  also,  in  argument,  commenting  on  the  testi- 
mony of  the  physician  as  to  the  time  which  it  would  take 
for  the  wound  to  heal,  said:  "I  have  had  a  good  deal  of 
experience  with  wounds  myself,  and  I  have  never  known 
a  wound  to  heal  up  in  as  short  a  time  as  Dr.  Inches  said 
it  would.'*  Objection  was  made  to  this  language,  but  no 
ruling  obtained  from  the  court,  and  counsel  desisted  from 
stating  his  own  experience.  In  order  to  render  available 
an  assignment  of  error  based  on  improper  language  used 
by  counsel  in  argument,  not  only  must  objection  be  made 
at  the  time,  but  a  ruling  obtained  and  an  exception  taken. 
{Ora/n  v.  Hmstony  45  Neb.,  813.)  No  ruling  having  been 
obtained  on  this  objection,  and  counsel  having  yielded 
to  the  suggestion  and  desisted  from  further  statements 
of  that  character,  the  language,  if  improper,  which  we 
do  not  decide,  was  not  ground  for  reversal. 


Affirmed. 
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State  of  Nebraska,  ex  rel.  Woodruff-Dunlap 
Printing  Company,  v.  J.  S.  Bartley  et  al. 

Filed  March  3, 1897.    No.  8948. 

1.  Mandamus.    A  writ  of  mandamus  will  only  be  allowed  when  the 

relator  clearly  establishes  his  right.  Nothing  essential  to  that 
right  will  be  taken  by  intendment. 

2.  :  State  Printing  Board:  Awarding  Contracts.    The  statute 

providing  that  no  bid  for  state  printing  shall  be  considered  unless 
accompanied  by  a  bond  conditioned  to  give  bond  for  the  perform- 
ance of  the  contract  should  it  be  awarded,  a  bidder,  though  other- 
wise entitled  to  the  contract,  cannot  have  the  aid  of  a  writ  of 
mandamus  to  compel  the  awarding  of  the  contract  to  him  when 
he  does  not  show  that  his  bid  was  accompanied  by  the  bond  so  re- 
quired. 

Original  application  for  mandamus  to  require  the  state 
printing  board  to  award  to  the  relator  the  contract  to 
print  and  bind  the  reports  of  state  officers,  and  other  re- 
ports.    Writ  denied. 

J.  H.  Broady,  for  relator. 

C  J.  Smyth,  Attorney  General,  and  Ed  P.  Smithy  Deputy 
Attorney  General,  for  respondents. 

Irvine,  C. 

An  act  of  1883,  Session  Laws,  chapter  61,  CJompiled 
Statutes,  chapter  68,  provides  for  printing  for  the  state. 
The  auditor  of  public  accounts,  treasurer,  and  secretary 
of  state  are  constituted  a  state  printing  board  and  given 
general  supervision  over  the  matter  of  state  printing,  in 
the  manner  provided  by  the  act.  The  act  provides  that 
the  board  shall  advertise  at  certain  times,  and  in  a  cer- 
tain manner,  for  proposals  for  the  different  classes  of 
printing  provided  for.  It  is  required  that  the  advertise- 
ment shall  state  that  the  board  reserves  the  right  to 
reject  any  and  all  bids  (sec.  4);  that  the  proposal  or  bid 
for  any  of  the  contracts  shall  not  be  considered  unless 
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the  same  shall  be  accompanied  by  a  bond  in  the  sum  of 
f5,000,  with  two  or  more  sureties,  conditioned  that  in  case 
the  party  proposing  shall  be  awarded  the  contract  he 
will,  within  five  days  after  the  award,  enter  into  bonds 
for  the  faithful  performance  thereof  (sec.  7).  It  is  then 
provided  that  it  shall  be  the  duty  of  the  secretary  of 
state  to  give  immediate  notice  to  the  successful  bidder 
of  the  acceptance  of  his  proposal,  and  that  he  shall  in 
live  days  thereafter  enter  into  bonds  in  the  sum  of  not 
less  than  twice  the  amount  of  the  contract  price,  condi- 
tioned for  the  faithful  performance  of  the  contract,  and 
if  he  fail  to  give  bond  within  the  time  allowed,  then  "the 
contract  shall  be  given  to  the  next  lowest  bidder,  who 
will  give  bond  as  aforesaid,  or  the  board  may,  in  their 
discretion,  advertise  anew  and  relet  the  contract  in  the 
manner  hereinbefore  provided."  (Sec.  8.)  Further  pro- 
vision is  made  for  actions  upon  the  preliminary  bond  for 
failure  to  give  the  final  bond.  (Sec.  10.)  Section  2  of  the 
act  is  as  follows:  "The  printing  of  all  bills  for  the  legis- 
lature, with  such  matters  as  may  be  ordered  by  either 
house  thereof  to  be  printed  in  bill  form,  shall  be  let  in 
one  contract.  The  printing  and  binding  of  the  senate 
and  house  journals  shall  be  let  in  another  contract.  The 
printing  and  binding  of  reports  of  state  officers  author- 
ized by  law  to  be  printed,  and  all  other  reports  and  docu- 
ments ordered  by  the  legislature,  except  such  as  enter 
into  and  form  a  part  of  the  journals,  shall  be  let  in  an- 
other contract.  The  printing  and  binding  of  the  laws, 
joint  resolutions,  and  memorials  enacted  by  the  legisla- 
ture shall  be  let  in  another  contract.  And  the  printing 
and  binding  of  all  blanks,  blank  books,  and  circulars  re- 
quired to  be  furnished  by  the  officers  of  the  executive 
department  of  the  state  shall  be  let  in  another  contract." 
The  relator,  a  corporation  formed  for  the  purpose  of 
conducting  a  printing  business,  instituted  this  action 
against  the  then  members  of  the  state  printing  board, 
praying  for  a  writ  of  mandamus  to  require  the  respond- 
ents to  award  and  let  to  the  relator  a  contract  for  the 
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printing  and  binding  of  the  reports  of  state  officers  and 
all  other  reports  and  documents  ordered  by  the  legisla- 
ture, except  such  as  enter  into  and  form  a  part  of  the 
journals.  The  terms  of  office  of  the  original  respondents 
having  expired,  an  amendment  was  made  praying  for 
similar  relief  against  their  successors.  The  attorney  gen- 
eral, on  behalf  of  the  respondents,  demurred  generally  to 
the  relation. 

Omitting  formal  and  unessential  matters,  the  relation 
avers  that  the  state  printing  board  duly  advertised  for 
bids  as  provided  by  the  act,  designating  as  class  1  the 
printing  of  bills  for  the  legislature,  with  such  matters 
as  may  be  ordered  by  either  house;  as  class  3,  the  reports 
of  state  officers  and  other  reports  and  documents  ordered 
by  the  legislature  not  forming  a  part  of  the  journals, 
and  undertook  to  reserve  under  class  3  the  right  to  award 
contracts  in  whole  or  in  part,  as  the  board  should  elect; 
that  the  relator  filed  its  bid  for  the  work  designated  as 
class  3;  that  this  bid  was  considered;  that  it  was  the 
lowest  and  best  bid  therefor  in  the  aggregate;  that,  con- 
sidered by  items,  its  bid  was  the  lowest  for  certain  re- 
ports, but  the  bids  of  two  others  were  lower  than  the  bid 
of  the  relator  for  certain  other  reports;  that  the  relator 
then  tendered  to  the  printing  board  its  bond,  as  required 
by  law,  for  the  performance  of  the  contract  for  printing 
all  the  reports,  but  the  board  refused  to  award  to  the 
relator  the  contract  for  the  whole  of  the  work,  solely 
because  it  deemed  proper  to  sever  the  contract  and  award 
to  the  relator  the  printing  only  of  such  reports  for  which 
it  was  the  lowest  bidder,  and  undertook  to  award  to  the 
two  other  competitors  referred  to  the  contracts  for  print- 
ing those  reports  for  which  they  were,  respectively,  the 
lowest  bidders.  The  relator  contends  that  under  section 
2  of  the  law,  already  quoted,  the  printing  of  all  reports 
must  be  awarded  in  a  single  contract,  and  that  the  board 
had  no  power  under  the  law  to  sever  the  contract.  The 
respondents,  in  support  of  their  demurrer,  contend 
against  this  construction  of  the  statute,  and  also  insist 
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that  the  relator  has,  for  other  reasons,  failed  to  show  a 
right  in  itself  to  the  contract,  among  such  being  that  the 
relator  does  not  aver  that  it  tendered  the  preliminary 
bond  required  by  section  7  of  the  statute.  This  defect 
is  fatal  to  relator's  case,  and  renders  a  decision  of  other 
questions  unnecessary.  The  positive  mandate  of  the  law 
in  section  7  is  that  a  proposal  shall  not  be  considered 
unless  it  be  accompanied  by  a  bond  conditioned  .for  the 
giving  of  bond  for  the  performing  of  the  contract  in  case 
it  shall  be  awarded.  This  provision  is  not  idle  and  the 
giving  of  the  preliminary  bond  is  not  a  bare  formality. 
If  a  bidder  is  successful  and  fails  to  give  the  proper  bond 
for  the  performance  of  his  contract,  the  board  may  either 
relet  the  contract  to  the  next  lowest  bidder  who  will  give 
bond  or  it  may  readvertise  and  receive  new  bids.  In 
either  event  the  state  sustains  a  loss,  and  the  requiring  of 
preliminary  bonds  is  for  the  purpose  of  protecting  the 
state  against  that  loss.  While  the  relator  alleges  that  it 
tendered  the  final  bond  for  the  performance  of  the  con- 
tract, it  does  not  allege  that  it  tendered  the  preliminary 
bond  with  the  bid.  If  that  bond  was  not  tendered,  it  was 
not  only  the  right,  but  the  duty  of  the  board  to  disregard 
the  bid.  In  order  to  obtain  a  writ  of  mandamus  the  right 
of  the  relator  must  be  clear,  and  nothing  essential  to  that 
right  will  be  taken  by  intendment.  {State  v.  School  Dis- 
fricty  8  Neb.,  92;  State  v.  Mayor  and  Council  of  Omaha^  14 
Neb.,  265;  State  v.  NeUon,  21  Neb.,  572;  State  v.  Bahcock, 
25  Neb.,  500;  State  v.  SaUn,  39  Neb.,  570;  State  v.  Cook,  43 
Neb.,  318;  State  v.  Horns  Street  R.  Co.,  43  Neb.,  830;  State 
V.  Bmoman,  45  Neb.,  752.)  While  the  relation  alleges  that 
the  board  based  its  refusal  solely  upon  its  claim  of  power 
to  sever  the  contracts,  still  the  writ  should  not  be  granted 
unless  it  be  made  to  appear  that  the  relator  was,  aside 
from  that  contention,  entitled  to  the  award. 


lWrit  dbnihd. 
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•52  IS  Eugene  F.  Seaver  et  al.  v.  John  Hall. 

_52    4731 

Filed  March  3, 1897.    No.  7124. 

1.  Vendor  and  Vendee:  Breach  of  Contract:  Damages.  When  two 
or  more  persons  have  contracted  to  convey  land  to  a  third  person, 
the  vendors  cannot,  by  contract  or  conveyance  among  themselves, 
release  any  of  them  from  the  obligation  to  respond  to  the  vendee 
for  damages  arising  from  a  breach  of  the  contract. 

2. :    Failure  to  Make  Title:   Remedy  of  Vendee.    Where  a 


vendor  of  land  cannot  make  title,  the  vendee  may  at  his  election 
recover  payments  of  purchase  money  with  interest,  or  damages 
for  the  loss  of  his  bargain. 

: :  Specific  Performance.    Where  time  is  not  of  the  es- 


sence of  the  contract,  a  vendor  who  is  unable  to  make  title  at  the 
time  he  should  convey,  may  have  specific  performance  by  tender- 
ing good  title  at  any  time  before  decree,  provided  he  has  acted  in 
good  faith  and  specific  performance  can  be  enforced  without  injus- 
tice to  the  vendee. 

4. : : :  Rents  and  Costs.    In  such  case  an  awarding 

of  rents  to  the  vendee  together  with  costs,  in  the  absence  of  spe- 
cial circumstances  adjusts  the  equities. 

5.  Record  for  Review:  Date  of  Findings.  The  record  as  to  the  time 
a  finding  was  made  prevails  as  against  an  objection  based  on  the 
hypothesis  that  the  finding  was  earlier  made,  in  the  absence  of 
some  showing  of  record  in  support  of  the  objection. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Blair,  J.     Reversed. 

Wharton  d  Balrd^  Bartlett,  Baldr'ige  d  De  Bo)%  and 
Breekenridge  &  Breckenridffe,  for  plaintiffs  in  error. 

Oeorge  W.  and  W.  G.  Doane^  contra. 

Irvine,  C. 

This  action  was  begun  by  Hall  against  Eugene  F.  Sea- 
ver, George  N.  Hicks,  James  M.  Swetnam,  George  W. 
Loomis,  Amelia  Burroughs,  and  Ella  E.  Latson  to  recover 
moneys  paid  to  the  defendants  under  a  contract  for  the 
purchase  of  land.     From  a  judgment  for  the  plaintiff 
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the  defendants  prosecute  error.  The  questions  raised  are 
for  the  most  part  questions  of  law  of  general  application. 
The  case  was  tried  to  the  court,  a  jury  having  been 
waived,  and  the  facts  may  perhaps  be  best  stated  by  an 
abstract  of  the  special  findings,  which,  except  in  one 
particular,  are  admitted  to  be  in  accordance  with  the 
evidence. 

On  June  8, 1887,  Hall  entered  into  a  contract  with  the 
defendants  whereby  defendants  agreed  to  sell  plaintiff 
lot  7,  block  4,  West  Lawn  Addition,  to  which  the  defend- 
ant then  had  a  valid  fee-simple  title.  The  price  was  $425. 
The  time  for  payment  was  extended,  but  final  payment 
made  June  14, 1893,  and  a  deed  demanded,  which  defend- 
ants were  unable  to  make,  because  the  defendant  Seaver 
"had,  through  inadvertence  and  mistake,  conveyed  the 
same  to  one  Ames,  and  so  had  put  it  beyond  his  power 
to  convey  the  same  to  plaintiff,  and  defendants  at  that 
time  had  no  title  thereto."  April  27,  1888,  the  defend- 
ants, who  prior  thereto  had  owned  in  common  the  tract 
of  land  known  as  West  Lawn,  including  the  lot  in  ques- 
tion, divided  their  respective  holdings,  lot  7,  block  4,  fall- 
ing to  the  defendant  Seaver.  The  other  defendants  exe- 
cuted to  him  a  quitclaim  deed  and  assigned  to  him  their 
interest  in  the  contract  with  plaintiff.  All  payments 
made  thereafter  were  made  to  Seaver,  "as  they  had  btH?n 
before  that  time,''  but  plaintiff  had  no  notice  until  he  had 
fully  completed  his  payments  that  the  title  did  not  re- 
main in  the  defendants,  as  it  was  when  the  contract  was 
made.  When  final  payment  was  made  Seaver  promised 
to  deliver  a  warranty  deed,  "but  prior  to  that  time  the 
said  Seaver  had,  as  hereinbefore  stated,  through  inad- 
vertence and  mistake,  but  without  any  intention  what- 
ever to  commit  any  fraud  upon  plaintiff,  conveyed  (with 
forty-nine  other  lots)  the  said  lot  7,  block  4,  West  Lawn, 
to  one  George  W.  Ames,  and  learned  such  mistake  on  said 
June  14,  1893,  and  immediately  upon  ascertaining  such 
fact  entered  upon  negotiations  with  said  Ames  to  procure 
a  reconveyance  of  said  lot  from  Ames  to  said  Seaver,  in 
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order  that  the  said  Seaver  might  make  the  conveyance 
of  said  lot  to  said  Hall,  but  said  negotiations  failed  be- 
cause of  the  inability  of  Seaver  to  pay  the  price  asked 
for  said  lot."  July  18, 1893,  plaintifiE  served  notice  upon 
the  defendants  of  his  intention  to  rescind  the  contract. 
Between  June  14  and  July  19  (when  the  suit  was  brought) 
Seaver  endeavored  to  procure  title,  but  failed  to  do  so 
until  March  15,  1894.  After  the  negotiations  between 
Seaver  and  Ames  failed,  defendant  Loomis  continued 
same,  with  the  result  that  on  March  15,  1894,  Ames  and 
wife  reconveyed  to  Seaver.  March  21,  Seaver  and  wife 
made  and  tendered  to  plaintiff  their  warranty  deed,  which 
plaintiff  refused.  The  title  was  then  clear.  Judgment 
was  rendered  for  the  amount  which  had  been  paid  by 
Hall,  with  interest. 

The  first  question  presented  relates  to  the  measure  of 
damages.  It  is  contended  that  if  the  case  be  viewed  as 
an  action  for  money  had  and  received,  the  judgment 
should  have  been  against  Seaver  alone  for  moneys  paid 
after  the  partition  among  the  defendants,  and,  viewed 
as  an  action  for  damages  for  breach  of  contract,  the  meas- 
i;re  would  be  the  value  of  the  lot  at  the  time  conveyance 
should  have  been  made,  and  not  the  purchase  price.  There 
are  no  forms  of  action  under  the  Code  except  where  spe- 
cially provided.  The  question  is,  does  the  petition  state 
any  cause  of  action,  and  if  so,  one  calling  for  the  relief* 
granted?  We  do  not  think  that  the  partition  of  the  prop- 
erty among  the  defendants  released  any  of  them  from 
liability  to  Hall.  The  contract  was  with  all  the  defend- 
ants, and  while  they  might  by  agreement  among  them- 
selves partite  the  property  and  change  their  mutual 
rights  and  obligations,  they  could  not  by  such  action 
affect  their  obligations  to  Hall  or  discharge  any  of  them 
from  any  of  such  obligations.  While  as  among  the  de- 
fendants Seaver  became  entitled  to  receive  the  purchase 
money  to  his  own  use.  Hall  could  still  hold  them  all  re- 
sponsible for  the  performance  of  their  contract  and  look 
to  all  for  damages  resulting  from  its  breach,  no  matter 
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how  those  damages  accrued.  It  is  claimed  that  that  part 
of  the  findings  to  the  effect  that  plaintiff  had  no  notice 
of  the  conveyance  to  Seaver  is  not  sustained  by  the  evi- 
dence. We  think,  however,  it  is.  As  to  the  measure  of 
damages,  it  has  been  several  times  held  that  the  vendee 
who  has  paid  the  purchase  money  may,  on  failure  of  title, 
recover  it  back,  and  this  although  the  vendee  was  himself 
in  default.  {Eaton  v.  liedick^  1  Neb.,  305;  Reed  v.  Beards- 
ley,  6  Neb.,  493;  McPhersm  v.  Wistcell,  19  Neb.,  117.)  And 
this  doctrine  receives  much  support  elsewhere.  (See,  for 
instance,  Stickter  v.  Guldin,  30  Pa.  St.,  114;  Bassett  v.  Baa- 
sett,  55  Me.,  127;  Hvrd  v.  Denny,  16  111.,  492.)  There  are 
other  cases  in  this  court  holding  that  the  vendee  is  enti- 
tled to  the  benefit  of  his  bargain,  and  assimilating  the 
rule  of  damages  to  that  in  cases  of  personal  property. 
(Wasson  v.  Palmer,  13  Neb.,  376;  Carver  v.  Taylor,  35  Neb., 
429;  Yiolet  v.  Rose,  39  Neb.,  660.)  It  would  appear  that 
this  court  has  thereby  placed  itself  on  both  sides  of  the 
.much  disputed  question  as  to  whether,  when  the  Vendor 
cannot  make  title,  only  nominal  damages  can  be  recov- 
ered, or  whether  the  vendee  is  entitled  to  the  benefit  of 
his  bargain.  Some  cases  hold  that  the  former  rule  ap- 
plies where  the  vendor  acted  in  good  faith  {Conger  v, 
Weaver,  20  N.  Y.,  140),  and  that  the  latter  applies  when 
the  vendor  was  guilty  of  fraud  {PmnpcUy  v.  Plielps,  40  N. 
Y.,  59).  If  this  distinction  is  to  be  observed,  and  it  re- 
ceives support  in  many  states  other  than  New  York,  the 
present  case  would,  under  the  findings,  be  brought  within 
the  rule  of  nominal  damages;  that  is,  the  damages  would 
be  nominal  for  the  breach,  but  the  vendee  would  be  en- 
titled to  recover  his  payments,  a  result  which  would  sus- 
tain this  judgment.  It  may  well  be  doubted,  however, 
whether,  in  a  state  where  exemplary  damages  are  not  per- 
mitted, the  measure  of  recovery  should  depend  on  the 
good  faith  of  the  vendor.  The  object  of  the  law  is  to  af- 
ford compensation,  and  not  to  punish,  in  civil  cases,  and 
the  actual  damage  is  the  same  regardless  of  the  motive  of 
the  vendor.  We  think,  however,  that  the  cases  can  be 
60 
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reconciled  on  a  more  logical  basis.  The  vendor  should  not 
be  permitted  to  speculate  on  his  contract.  If  either  rule  of 
damages  should  be  enforced,  to  the  exclusion  of  the  other, 
he  would  be  permitted  to  do  so.  If  the  rule  of  nominal 
damages  alone  prevails,  then  if  the  land  rises  in  value 
the  vendor  may  obtain  the  benefit  of  the  increase  by 
breaking  his  own  contract,  as  by  putting  it  out  of  liis 
power  to  fulfill  it.  If  the  rule  of  substantial  damages 
alone  applies,  the  vendor,  when  the  property  has  fallen 
in  value,  may  keep  the  purchase  money  and  the  lot  by 
repaying  only  the  decreased  value  of  the  lot.  The  law 
will  not  permit  a  party  to  so  speculate  and  reap  a  profit 
by  violating  his  contract.  We  think  the  true  rule  to  be 
that  the  law  reposes  in  the  innocent  vendee  an  election 
either  to  treat  the  contract  as  rescinded  and  recover  back 
what  he  has  paid,  or  to  ask  damages  for  the  breach.  In 
this  case  he  relied  on  rescission,  pleaded  the  payments 
made,  and  asked  judgment  therefor,  thus  exercising  that 
election. 

The  defendants  next  invoke  the  doctrine  that  where 
time  is  not  of  the  essence  of  the  contract,  and  the  vendor 
is  not  able  to  make  a  good  title  at  the  time  the  contract 
ought  to  be  performed,  nevertheless  a  court  of  equity  will 
afford  him  relief  if  he  subsequently  perfect  his  title  and 
tender  a  good  conveyance  before  decree.  The  general 
principle  has  been  several  times  recognized  by  this  court 
(Filley  v.  Duncan^  1  Neb.,  134;  King  v.  Osantnerj  23  Neb., 
797.)  This  proposition  is  met  in  the  present  case  by  sub- 
stantially two  arguments.  The  first  is  that  this  is  an 
action  by  the  vendee  after  rescission,  and  not  a  suit  for 
specific  performance;  the  second,  that  specific  perform- 
ance will  not  be  decreed  unless  the  party  seeking  it  has 
been  ready,  prompt,  and  eager  in  the  performance  of  his 
part  As  to  the  first  argument,  it  is  sufficient  to  say 
that  the  Code  recognizes  no  distinction  between  proceed- 
ings at  law  and  in  equity.  The  defendant  may  interpose 
an  equitable  defense.  In  this  case  the  defendants  set 
up  the  facts  in  their  answer  and  prayed  that  the  plaintiff 
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might  be  required  to  accept  a  conveyance.  If  in  an  action 
by  the  vendor,  who  failed  at  the  proper  time  to  tender 
good  title,  the  vendee  will  be  required  to  accept  it  when 
subsequently  tendered,  there  is  no  reason  under  our  sys- 
tem of  practice  why  the  present  ability  to  furnish  a  good 
title,  and  tender  thereof,  cannot  be  presented  as  a  defense 
to  the  vendee's  action  for  damages.  As  to  the  second 
argument,  the  rule  that  a  party  to  enforce  specific  per- 
formance must  be  ready  and  prompt  on  his  part  yields 
to  the  general  doctrine  that  time  is  not  of  the  essence  of 
the  contract,  and  does  not  prevail  in  such  cases  as  this, 
v/here  the  vendor  becomes  able  within  a  reasonable  time 
to  perform,  where  his  contract  was  not  speculative,  but 
entered  into  in  good  faith,  and  when  the  situation  of  the 
other  party  has  not  been  altered  so  as  to  render  specific 
performance  unjust  to  him.  One  text-writer  states  the 
rule  as  follows:  "It  is  accordingly  held  that  if  a  sub- 
stantial ownership  exists,  though  the  title  be  not  fully 
cleared  on  the  appointed  day,  specific  performance  may 
be  decreed;  and  the  court  may  rectify  the  incidental  delay 
by  giving  the  intermediate  rents  to  the  purchaser,  and 
interest  on  the  purchase  money  to  the  vendor."  (Adams, 
Equity,  88.)  Another  says:  "Courts  of  equity  will  also 
relieve  the  party  vendor  by  decreeing  a  specific  perform- 
ance where  he  has  been  unable  to  comply  with  his  con- 
tract according  to  the  terms  of  it,  from  the  state  of  his 
title  at  the  time,  if  he  comes  within  a  reasonable  time, 
and  the  defect  is  cured.  So  if  there  has  been  no  unneces- 
sary delay  courts  of  equity  will  sometimes  decree  a  spe- 
cific performance  in  favor  of  the  vendor,  although  he  is 
unable  to  make  a  good  title  at  the  time  when  the  bill  is 
brought,  if  he  is  in  a  condition  to  make  such  a  title  at  or 
before  the  time  of  the  decree."  (Story,  Equity  Jurispru- 
dence, 777.)  Under  the  rule  as  first  stated  the  vendees 
might  in  this  case  fail  because  they  did  not  show  a  sub- 
stantial ownership  at  the  time  they  should  have  per- 
formed. Under  the  rule  stated  by  Story  this  is  imma- 
terial.    While  most  of  the  cases  are  where  there  was  a 
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technical  defect  of  title,  the  rule  is  usually  stated  in  the 
language  of  Story,  and  Hepburn  v.  Dunlop^  1  Wheat  [U. 
S.],  179,  seems  to  have  been  a  case  where  the  defect  was 
not  simply  a  defect  in  the  technical  legal  title.  (See 
Hepburn  v.  Auldy  5  Cranch  [U.  S.],  262,  and  Dresel  v.  Jordan, 
104  Mass.,  407.)  However  this  may  be,  we  think  the  case 
of  King  v.  Gsantner,  supra,  controls  us  here.  One  of  the 
defects  in  the  vendor's  title  in  that  case  arose  from  the 
fact  that  before  plaintiff's  grantor  had  recorded  his  deed, 
his  grantor  had,  through  inadvertence  and  mistake,  made 
a  deed  to  a  stranger.  It  was  held  that  a  tender  of  title 
several  months  thereafter  was  suflScient.  The  point  dis- 
<*ussed  in  nearly  all  the  cases  is  not  the  character  of  the 
defect  in  the  vendor's  title,  but  his  good  faith  and  the 
practicability  of  awarding  specific  performance  without 
injustice  to  the  vendee.  The  findings  are  that  Seaver, 
immediately  on  ascertaining  that  the  lot  had  been  con- 
veyed to  Ames,  entered  upon  negotiations  to  reinvest  him- 
self with  the  title,  and  that  before  decree  he  had  done  so 
and  tendered  a  conveyance.  This  seems  to  be  suflScient. 
< Story,  Equity  Jurisprudence,  supra;  Hepburn  v.  Dunlopj 
supra;  McKinney  v.  Jones,  55  Wis.,  39;  Mxissleman^s  Appeal, 
65  Pa.  St.,  480;  Ijeavitt  v.  Morrmo,  6  O.  St.,  71;  Broum  v. 
Haff,  5  Paige  Ch.  [N.  Y.],  235.)  It  would  seem,  therefore, 
that  the  vendors  brought  themselves  within  the  rule. 

It  is  urged  that  the  contract  was  for  a  warranty  deed 
from  all  the  defendants;  that  the  other  defendants  con- 
veyed to  Seaver  by  deed  of  quitclaim;  and  that  only 
leaver's  warranty  was  tendered.  The  bill  of  exceptions 
discloses  that  on  the  13th  of  June,  1894,  the  defendants 
moved  to  reopen  the  case  and  for  leave  to  introduce  addi- 
tional testimony.  Such  leave  was  granted  and  the  de- 
fendants tendered  a  warranty  deed  to  Seaver  from  the 
other  defendants,  duly  recorded.  A  general  objection  to 
this  deed  as  incompetent,  immaterial,  and  irrelevant  was 
sustained.  It  is  asserted  that  this  tender  was  not  made 
until  after  the  court  had  announced  its  findings.  The 
transcript  shows  that  the  findings  were  made  June  26, 
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and  while  the  plaintifiE  objected  to  reopening  the  case  on 
the  ground  that  the  findings  had  already  been  announced, 
the  record  does  not  disclose  anything  in  support  of  th(^ 
objection,  and  we  must  accept  the  evidence  of  the  record 
rather  than  the  inference  from  this  objection  not  sup- 
ported by  the  record. 

There  is  nothing  to  show  that  there  had  been  any 
change  in  the  situation  of  the  parties  rendering  it  unjust 
to  Hall  to  require  him  to  accept  performance,  except  what 
can  be  corrected  by  allowing  him  the  rental  value  of  the 
land  pending  the  delay,  and  awarding  costs  against  the 
defendants.  This,  we  think,  should  be  the  course  taken. 
The  judgment  of  the  district  court  is  reversed  and  the 
cause  is  remanded  for  further  proceedings  in  accordance 
with  this  opinion. 

Reversed  and  remanded. 


T.  R.  NoRCROSS  V.  G.  P.  Baldwin.  ^  '^^ 

Filed  March  17, 1897.    No.  7177. 

Beplevin:  Liex:  Pleading.  A  plaintiff  in  replevin  who  claims  a 
special  ownership  by  virtue  of  a  chattel  mortgage  must,  in  his 
petition,  allege  facts  showing  his  interest  in  the  property  in  con- 
troversy, and  also  facts  which  entitle  him  to  the  immediate  pos- 
session thereof. 

Error  from  the  district  court  of  Gage  county.     Tried 
below  before  Busii,  J.     Affirmed. 

E.  0.  KrvtsingcTy  for  plaintiff  in  error. 

A.  D.  McCandJefis  and  ^*.  J.  Tuttk,  contra. 

Post,  C.  J. 

This  was  an  action  of  replevin  by  the  plaintiff  in  error 
against  the  defendant  in  error  in  the  district  conrt  for 
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Gage  countjr.  There  was  a  verdict  below  finding  that 
the  right  of  property  and  right  of  possession  of  the  prop- 
erty in  controversy  was  in  the  defendant,  and  assessing 
damage  against  the  plaintiff  for  the  wrongful  detention 
thereof,  upon  which  judgment  was  entered,  and  from 
which  the  latter  prosecutes  error. 

It  is  in  the  petition  below  alleged  that  the  plaintiCF 
therein  is  entitled  to  the  immediate  possession  of  the 
property  described,  by  reason  of  a  special  ownership  or 
interest  therein  through  a  chattel  mortgage  executed  by 
one  Baldwin,  but  w^ithout  the  statement  of  any  facts 
entitling  him  to  such  possession.  It  was  held  in  Caihp  v. 
Pollockj  45  Neb.,  771,  as  the  natural  and  necessary  result 
of  the  decision  in  Musser  v.  King^  40  Neb.,  892,  overruling 
Adams  v.  Ncbrdska  City  Nat.  Bankj  4  Neb.,  370,  that  a 
plaintiff  in  replevin  who  relies  upon  a  special  ownership 
by  means  of  a  chattel  mortgage  must  allege  not  only  the 
facts  with  respect  to  such  ownership,  but  also  facts  which 
entitle  him  to  the  possession  of  the  mortgaged  property. 
The  authorities  cited  by  Irvine,  C,  in  Camp  v.  Pollodkj 
supra,  without  doubt  support  the  proposition  that  where, 
by  the  terms  of  a  mortgage,  the  mortgagor  is  entitled  to 
l)ossession  of  the  property  conveyed,  the  mortgagee  can- 
not maintain  a  possessory  action  therefor  against  an 
officer  who  has  levied  upon  the  same  as  the  property  of 
the  former.  The  reasoning  there  employed  is  quite  as 
applicable  to  the  case  at  bar.  It  follows  that  the  petition 
fails  to  state  a  cause  of  action,  and  that  the  judgment 
must  be 

Affirmed. 


Thomas  W.  Shryock  et  al.  v.  Celia  V.  Shryock  bt  al. 

Filed  March  17, 1897.    No.  7073. 

Insurance:  Mtttual  Benefit  Associations:  Beneficiabuss.  A  mutua] 
benefit  association  whose  declared  object  is  "to  give  moral  and 
material  aid  to  its  members  by  assisting  them  In  business/'  etc.. 
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and  "to  establish  a  benefit  fund,  from  which  not  exceeding  $3,000 
shall  be  paid  at  the  death  of  a  member  to  whomsoever  he  shall 
designate,  or  if  a  legatee  be  not  mentioned,  then  to  the  heirs  at 
law  of  the  deceased,"  in  the  year  1881  issued  a  certificate  of  mem- 
bership to  one  S.  Said  certificate  is  in  form  similar  to  those  in 
common  use  by  associations  of  like  character,  with  the  exception 
of  the  beneficiary  clause,  viz.:    "It  is  my  will  that  the  benefit  fund 

named  in  this  certificate  be  paid  to legal  heirs,  subject  to 

revocation  or  assignment  at  pleasure  on  presentation  of  this  cer- 
tificate to  the  supreme  secretary,"  etc.  The  insured,  about  ten 
years  previous  to  his  death,  which  occurred  in  the  year  1892,  in- 
tending to  make  provision  for  his  parents,  indorsed  said  certifi- 
cate as  follows:  "Two  thousand  dollars  of  this  policy  to  be  paid 
to  my  father  and  mother  if  living  at  the  time  of  my  death. 
(Signed)  W.  B.  S."  In  a  proceeding  by  the  widow  and  daughter 
of  the  insured  against  his  father  and  mother  to  determine  the 
rights  of  the  parties  with  respect  to  the  fund  realized  upon  said 
certificate,  held:  (1.)  The  act  of  the  insured  in  directing  payment 
to  his  father  and  mother  was  an  original  designation,  and  not  a 
change  of  beneficiaries  within  the  meaning  of  the  certificate  and 
laws  of  the  association.  (Hanson  v,  Minnesota  ScandinaiHan  Relief 
Ass'n,  59  Minn.,  123.)  (2.)  Viewing  said  transactions  as  a  change 
of  beneficiaries,  it  sufficiently  answers  the  requirements  of  the 
certificate  and  by-laws  in  that  regard.  (3.)  If  it  was  necessary  to 
present  the  certificate  to  the  supreme  secretary  as  a  condition 
precedent  to  the  rights  of  the  insured  to  designate  his  parents  as 
beneficiaries  thereunder,  such  presentation  will  be  presumed  from 
the  designation  actually  made,  accompanied  by  an  Intention  to 
provide  for  the  beneficiaries  named  and  the  subsequent  payment 
by  the  insured  during  his  lifetime  of  assessments  for  their  benefit. 

Error  from  the  district  court  of  Cass  county.  Tried 
below  before  Chapman,  J.    Reversed. 

The  opinion  contains  a  statement  of  the  case. 

Beesan  d  Rootj  for  plaintiffs  in  error: 

The  Equitable  Aid  Union  is  a  mutual  insurance  com- 
pany, and  the  rules  applicable  to  old-line  companies  do 
not  apply.  {Mdscnic  Mutual  Benefit  Society  t?.  Burkhart^ 
10  N.  E.  Kep.  [Ind.],  79.) 

All  a  beneficiary  has  during  the  lifetime  of  a  member 
who  holds  the  certificate  is  a  mere  expectancy  which 
gives  no  vested  rights,  but  is  subject  to  the  will  of  the 
person  taking  out  the  insurance.     Whenever  the  will  of 
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the  assured  is  satisfactorily  niauifested  that  he  desires  a 
change,  or  has  made  a  change  of  the  beneficiary,  no  mat- 
ter in  what  manner,  or  by  what  method,  the  expectancy 
of  the  first  designated  beneficiary  is  destroyed,  and  the 
money  should  be  paid  as  directed  by  the  deceased.  [Marsh 
V,  Ameriixin  Legion  of  Honor ^  21  N.  E.  Rep.  [Mass.],  1070; 
In  re  Brdtung'n  Estate,  46  N.  W.  liep.  [Wis.],  891;  Anthony 
V,  MoHmehusetts  Benefit  Association,  33  X.  E.  Kep.  [Mass.], 
577;  Chandlers  Appeal,  34  Wis.,  505;  Brown  v.  MansuSy 
5  Atl.  Rep.  [N.  H.],  768;  Chapman  v.  McJIwrath,  77  Mo., 
38;  Griswold  v.  Sawder,  4  Am.  R.  &  C.  Cas.  [N.  Y.],  98; 
Grand  Lodge  v.  Noll,  51  N.  W.  Rep.  [Mich.],  268;  Schmidt  v. 
Knights  of  Pythias  Ins.  Association,  47  N.  W.  Rep.  [la.], 
1032.) 

A.  N.  Sullivan,  contra. 

References  to  question  as  to  change  of  beneficiary: 
Harley  v.  Heist,  86  Ind.,  196;  Presbyterian  Mutual  Assur- 
ance Fund  v.  Allen,  106  Ind.,  593;  Durall  r.  (Jood^vm,  79 
Ky.,  224;  Continental  Life  Ins.  Co.  v.  Palmer,  42  Conn.,  64; 
Union  Mutual  Aid  Association  v.  Montgofnery,  38  X.  W.  Rep. 
[Mich.],  588;  McKinney  v.  Stewart,  5  Kan.,  392;  Weisner  i\ 
Zann,  39  Wis.,  200;  State  v.  Engle,  21  N.  J.  Law,  367;  Bailey 
V.  Bailey,  25  Mich.,  188;  Richards  v.  Miller,  62  111.,  424. 

The  mention  of  one  method  of  change  of  beneficiary 
excludes  all  others.  {Holland  v.  Taylor,  111  Ind.,  127; 
Stephenson  v.  Stephenson,  64  la.,  534;  National  Mutual  Aid 
Society  v.  Lupoid,  101  Pa.,  Ill;  Gentry  v.  Knights  of  Honor y 
23  Fed.  Rep.,  718;  Ireland  v.  Ireland,  42  Hun  [X.  Y.],  212; 
Knights  of  Honor  v.  Naifm,  60  Mich.,  44;  Highland  v.  High- 
land, 109  111.,  366;  Greeno  v.  Greeno,  23  Hun  [N.  Y.],  478; 
Manning  v.  Supreme  Lodge,  5  S.  W.  Rep.  [Ky.],  385;  Olm- 
sted V.  Masonic  Mutual  Benefit  Society,  37  Kan.,  93;  Daniels 
V.  Pratt,  143  Mass.,  216;  Hotel  Men^s  Benefit  Associatiott  i\ 
Brown,  33  Fed.  Rep.,  11;  Cohnian  v.  Knights  of  Honw,  18 
Mo.  App.,  189.) 
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Post,  C.  J. 

This  is  a  petition  in  error  to  review  a  judgment  of  the 
district  court  for  Cass  county  reversing  an  order  of  tlie 
county  court  in  the  settlement  of  the  estate  of  William 
B.  Shryock,  deceased.  The  primary  question  of  the  con- 
troversy relates  to  the  disposition  of  the  sum  of  ?2,805, 
the  proceeds  of  a  certificate  of  membership  held  by  de- 
ceased in  the  Equitable  Aid  Union,  a  benevolent  fraternal 
society  issuing  insurance  to  members  thereof  upon  the 
so-called  asssessment  plan.  The  object  of  the  order 
named,  according  to  its  constitution,  which  was  intro- 
duced in  evidence,  is  "  *  *  *  4.  To  give  all  moral 
and  material  aid  in  its  power  to  members,  by  assisting 
each  other  in  business,  in  obtaining  employment,  and  in 
sickness.  5.  To  establish  a  benefit  fund,  from  which  not 
exceeding  f  3,000  shall  be  paid  at  the  death  of  a  member 
to  whomsoever  the  member  shall  designate,  or  if  a  legatee 
be  not  mentioned,  then  to  the  heirs  at  law  of  the  de- 
ceased." The  certificate  in  question  bears  date  of  Febru- 
ary 26, 1881,  and  is  in  form  substantially  similar  to  those 
in  common  use  by  fraternal  and  mutual  benefit  associa- 
tions, with  the  exception  of  the  beneficiary  clause,  which 
reads  as  follows: 

"To  the  Officers  and  Members  of  tlw  Supreirie  TJnion^  E. 
A.  TJ. :  It  is  my  will  that  the  benefit  fund  named  in  this 
certificate  be  paid  to legal  heirs,  subject  to  revoca- 
tion or  assignment  at  pleasure  on  presentation  of  this  cer- 
tificate to  the  supreme  secretary  of  the  Equitable  Aid 
Union.  William  Shuyock." 

The  deceased,  who  was  at  the  date  of  said  certifi(*ate 
a  single  man,  subsequently  married  the  defendant  in 
error,  Celia  V.  Shryock,  and  from  which  union  was  born 
the  latter^s  co-defendant,  her  infant  daughter,  Lillian  J. 
Shryock.  Deceased,  previous  to  his  marriage,  and  len 
years  or  more  before  his  death,  over  his  own  signature 
indorsed  said  certificate  as  follows: 


1 
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"Two  thousand  dollars  of  this  policy  to  be  paid  to  my 
father  and  mother  if  living  at  the  time  of  my  death. 

"Wm.  B.  Shryock." 

It  does  not  appear  aflSrmatively  that  the  certificate  was 
presented  to  the  supreme  secretary  upon  the  execution  of 
the  foregoing  direction,  and  the  presumption  arising  from 
the  facts  stated  will  be  considered  in  another  connection. 
The  deceased  left  a  will,  executed  a  short  time  before  his 
death,  containing  this,  among  other  provisions:  "After 
paying  my  debts,  I  wish  the  following  disposition  to  be 
made  of  my  property  and  life  insurance:  One  thousand 
dollars  to  be  paid  to  my  mother  and  one  thousand  dollars 
to  be  paid  to  my  father."  Said  will  having  been  proved 
as  provided  by  law,  the  said  Celia  V.  Shryock,  Thomas 
W.  Shryock,  and  Frank  E.  White  in  due  form  qualified 
as  executors,  and  who,  as  such  executors,  subsequently 
received  from  the  Equitable  Aid  Union  the  benefit  fund 
in  controversy.  The  issues  below  were  presented  by  the 
separate  petitions  of  the  said  Celia  V.  Shryock,  in  her 
own  right  and  as  guardian  of  her  infant  daughter,  Lillian 
J.  Shryock,  as  heirs  at  law  of  the  deceased,  praying  to  be 
declared  the  beneficiaries  under  and  by  virtue  of  the 
certificate  of  insurance  above  mentioned,  and  for  a  decree 
confirming  their  title  in  equal  shares  to  the  proceeds 
thereof  in  the  hands  of  the  executors.  The  plaintiffs  in 
error,  Thomas  W.  Shryock  and  Rachel  A.  Shryock,  who 
are  the  father  and  mother  of  the  deceased,  filed  answers, 
each  asserting  a  claim  to  f  1,000  of  the  fund  in  contro- 
versy as  beneficiaries  under  said  certificate  by  virtue  of 
the  written  direction  thereon  above  set  out,  and  also  by 
reason  of  the  foregoing  provision  of  the  last  will  of  the 
deceased.  They  alleged,  also,  certain  facts  by  reason  of 
which,  it  is  argued,  defendants  in  error  are  now  estopped 
to  claim  any  part  of  the  fund  in  question,  although  that 
contention,  in  view  of  the  conclusion  we  are  constrained 
to  adopt  respecting  the  other  questions  stated,  will  not 
be  noticed  further.  There  was  also  a  proceeding  insti- 
tuted by  defendants  in  error  for  the  removal  of  the  said 
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Celia  V.  Shryock  as  executrix,  on  account  of  the  alleged 
contumacy  of  the  latter  in  refusing  to  join  with  the  said 
Thomas  W.  Shryock  and  Frank  E.  White  in  signing 
<hecks  in  payment  of  claims  allowed  against  the  estate. 
The  county  court  found  upon  all  of  the  issues  thus  joined 
for  the  plaintiffs  in  error,  adjudging  them  to  be  entitled 
to  the  sum  of  fl,000  each  out  of  said  fund,  and  entered 
an  order  removing  the  said  Celia  V.  Sl^ryock  from  her 
trust  as  executrix,  etc.  On  appeal  from  said  orders  to 
the  district' court,  the  several  proceedings  having  been 
consolidated  by  agreement  of  parties,  a  trial  was  had 
upon  the  issues  herein  stated,  which,  as  we  have  seen, 
resulted  in  a  finding  and  judgment  for  the  defendants 
in  error  upon  all  of  such  issues,  and  from  which  the  said 
Thomas  W.  Shryock  and  Rachel  A.  Shryock  prosecute 
error. 

In  determining  the  rights  of  the  respective  claimants 
to  the  fund  in  question  we  may  dismiss  from  our  consid- 
eration the  provision  made  for  plaintiffs  in  error  by  last 
will  of  the  deceased.  It  is  clearly  established  by  the 
evidence  that  the  latter  had,  at  the  time  of  the  execution 
of  his  said  will,  |7,000  or  upwards  of  life  insurance,  sub- 
ject to  testamentary  disposition,  beside  other  property, 
real  and  personal,  of  considerable  value,  so  that  it  cannot 
by  any  permissible  construction  of  said  provision  be  held 
to  convey  an  interest  in  this  particular  policy  or  certifi- 
cate of  insurance  to  the  exclusion  of  others.  This  ob- 
servation leads  to  the  second  and  most  important  subject 
of  inquiry,  viz.,  the  effect  of  the  deceased's  attempt  to 
designate  his  father  and  mother  .as  beneficiaries  under 
the  certificate  of  insurance.  That  his  intention  was  to  so 
designate  them  to  the  extent  of  fl,000  each  is  apparent 
from  the  written  indorsement  and  attending  circum- 
stances, as  to  which  there  is  no  dispute.  Counsel  for 
defendants  in  error  frankly  admits  that  the  rules  govern- 
ing life  insurance  companies  proper  have  no  application 
to  mutual  benefit  associations  in  respect  to  the  change 
of  beneficiaries.     But  the  right  to  make  such  a  change, 
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it  is  contended,  rests  upon  contract,  and  can  be  exercised 
only  upon  the  conditions  and  in  the  manner  prescribed 
by  the  certificate  of  membership  and  laws  of  the  asso- 
ciation. There  are,  it  must  be  conceded,  authorities 
which  appear  to  support  that  contention,  while  others, 
equal  in  point  of  number  and  respectability,  hold  that 
conditions  of  the  character  indicated  are  imposed  for  the 
protection  of  the  association,  and  when  it  chooses  to 
waive  the  prescribed  formalities  a  third  party  will  nor 
be  heard  to  complain.  We  are,  however,  spared  the  ne- 
cessity of  reviewing  at  this  time  the  decisions  upon  the 
subject,  or  of  choosing  between  tlie  conflicting  and  appar- 
ently irreconcilable  views  therein  expressed,  first,  because 
the  act  of  deceased  in  directing  payment  to  plaintiffs 
in  error  was  not,  in  our  judgment,  a  change  of  bene- 
ficiaries, but  an  original  designation  thereof;  second,  as- 
suming that  it  was  necessary  to  present  the  certificate 
to  the  supreme  secretary  before  the  rights  of  plaintiffs 
in  error  would  attach  as  beneficiaries  thereunder,  such 
presentation  will  be  presumed,  in  the  absence  of  evidence 
to  the  contrary,  from  the  period  of  ten  years  and  more 
which  elapsed  between  the  date  of  such  designation  and 
the  death  of  the  said  William  B.  Shryock.  In  Hanson  i\ 
Minnesota  ISeandinavian  RAilief  Association,  59  Minn.,  123, 
which  was  a  proceeding  in  the  nature  of  a  bill  of  inter- 
pleaderj  the  law  of  the  association  provided  for  payment 
of  benefits  to  "such  person  or  persons  as  the  deceased 
may  have  designated  to  receive  the  same,  as  the  same 
shall  appear  upon  the  books  of  the  association,"  and 
♦  ♦  ♦  "if  no  designation  has  been  made,  then  the 
benefit  shall  be  paid  to  the  legal  heirs  or  devisees  of  such 
deceased  member."  It  was  also  provided  that  everv  ap- 
plicant should  designate  in  his  application  the  person  or 
persons  to  whom,  in  case  of  his  death,  the  benefit  should 
be  paid,  and  that  any  member  in  good  standing  might 
change  his  beneficiary  by  sending  to  the  secretary  a  writ- 
ten application  therefor,  duly  acknowledged  before*  a 
notary  public,  and  paying  a  fee  of  f  1.00.     It  was  further 
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provided  that  in  case  such  change  was  approved  by  the 
board  of  managers,  a  new  certificate  should  be  issued 
to  such  member,  and  that  no  change  of  beneficiaries 
should  be  made  in  any  other  manner  than  as  therein  pro- 
vided. One  H.,  in  the  month  of  March,  1882,  applied  to 
become  a  member  of  the  association,  and  upon  being  ac- 
cepted as  such  received  a  certificate  of  membership,  with- 
out having  designated  a  beneficiary.  Some  time  in  the 
year  1883  or  1884  the  insured  called  in  person  at  the  office 
of  the  association  and  verbally  notified  the  general  man- 
ager that  he  had  designated  his  four  children  as  his  bene- 
ficiaries, to  whom  payment  should  be  made,  in  case  of  his 
death,  of  the  fund  realized  upon  his  certificate,  of  which 
an  entry  was  made  in  the  books  of  the  association.  H. 
died  in  the  year  1890,  leaving  surviving  him,  in  addition 
to  the  children  designated  by  him  as  beneficiaries  under 
his  certificate  of  insurance,  a  w4dow  and  daughter.  The 
question  therein  was,  as  in  this  case,  the  effect  of  the 
attempted  designation  by  the  deceased  of  the  children, 
who  claimed  as  his  beneficiaries,  and  the  court,  by 
Mitchell,  J.,  referring  to  that  subject,  say:  "By  the  ^des- 
ignation'  of  a  beneficiary,  the  by-laws  evidently  refer  to 
The  express  act  of  the  member  specifying  and  naming 
some  particular  person,  and  by  ^changing'  beneficiaries 
they  refer  to  the  act  of  naming  and  specifying  some  other 
person  or  persons  in  place  of  those  previously  designated. 
According  to  this  construction  of  the  by-laws,  the  act 
of  Hanson  was  an  original  designation,  and  not  a  change 
of  beneficiaries."  With  the  conclusion  reached  in  that 
case,  which  is,  it  must  be  conceded,  directly  in  point,  we 
are  entirely  satisfied,  and  accordingly  hold  that  the  pro- 
vision by  the  deceased  for  the  plaintiffs  in  error,  his  par- 
ents, was  in  no  sense  a  change  of  beneficiaries,  but  an 
original  designation  thereof  within  the  meaning  of  the 
certificate  and  constitution  of  the  Equitable  Aid  Union. 
But  viewing  the  transaction  in  question  as  a  change  of 
beneficiaries,  it  sufficiently  answers  the  requirements  of 
the  certificate  and  laws  of  the  association,  which,  unlike 
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any  other  to  which  our  attention  has  been  called,  pre- 
scribe no  conditions  to  the  exercise  by  the  insured  of  his 
right  in  that  regard,  except  the  presentation  of  his  cer- 
tificate to  the  supreme  secretary.  Granting  such  presen- 
tation to  have  been  a  condition  precedent  to  the  right  of 
deceased  to  designate  plaintiffs  in  error  as  beneficiaries, 
it  should,  we  think,  be  presumed  from  the  designation  in 
fact  made,  accompanied  by  the  intention  to  provide  for 
them  and  the  subsequent  payment  of  assessments  for 
their  benefit  during  the  lifetime  of  the  deceased.  (2 
Wharton,  Evidence,  sec.  1320;  Lawson,  Presumptive  Evi- 
dence, p.  67  et  seq.;  1  Jones,  Evidence,  sec.  51.) 

As  regards  the  order  removing  Mrs.  Shryock  from  her 
trust  as  executrix,  we  quite  agree  with  counsel  that  the 
judgment  of  the  district  court  is  right  and  should  be  af- 
firmed. There  is,  so  far  as  we  can  discover,  no  pretense 
whatever  of  misconduct  on  her  part,  aside  from  her  re- 
fusal to  dissipate  the  fund  she  was  in  good  faith  claim- 
ing in  her  own  right,  and  in  behalf  of  her  infant  daugh- 
ter, until  advised  touching  her  duty  in  the  premises  by 
order  of  the  court.  It  requires  no  argument  to  prove 
that  such  fact  does  not  amount  to  a  breach  of  her  trust 
for  which  she  was  removable  on  the  motion  of  the  county 
court  or  the  complaint  of  her  co-executors.  The  judg- 
ment is,  however,  reversed  so  far  as  it  relates  to  the  dis- 
position of  the  fund  in  controversy,  and  the  cause  re- 
manded to  the  district  court  for  further  proceedings 
therein  not  inconsistent  with  this  opinion. 

Reversed. 


Henry  Otto  et  al.  v.  Isaac  Buroh  bt  aIj. 

50  8941  Filed  Mabch  17, 1897.    No.  7072. 

62    6841 

Beplevin:  Judgment:  Appeal:  Damages.  B.  and  K.,  as  acents  tor 
G.,  took  possession  of  personal  property  by  virtue  of  a  mortgage 
executed  by  O.    In  an  action  of  replevin  by  the  latter  for  tbo 
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recovery  of  said  property,  before  a  justice  of  the  peace,  judgment 
was  entered  for  the  return  thereof  or  the  value  of  defendant's 
possession,  being  the  amount  of  the  mortgage  debt.  From  said 
judgment  O.,  upon  the  giving  of  an  undertalcing  in  due  form, 
prosecuted  an  appeal  to  the  district  court,  where  defendants  also 
recovered  judgment  for  the  return  of  the  property  or  the  value  of 
their  possession.  Afterward,  O.  having  failed  to  return  the  prop- 
erty, G.  recovered  the  same  by  means  of  an  action  of  replevin  in 
his  own  name,  under  and  by  virtue  of  his  mortgage,  upon  which, 
after  foreclosure  in  the  manner  therein  provided,  the  proceeds  of 
said  property  was  -applied.  In  a  subsequent  action  by  B.  and  K. 
upon  the  appeal  undertaking  given  by  O.,  held,  (1)  that  the  judg- 
ment In  the  original  action  was,  in  consequence  of  the  privity 
between  the  defendants  therein  and  G.,  their  principal,  satisfied 
except  as  to  damages  and  unpaid  costs  by  the  delivery  to  the 
latter  in  the  subsequent  action  of  the  mortgaged  property,  and 
the  disposition  thereof  by  him  in  accordance  with  the  terms  of 
his  mortgage;  (2)  a  defendant  to  whom  in  an  action  of  replevin 
has  been  awarded  a  return  of  the  property  or  its  value,  or  the 
value  of  his  posssession,  is  not  himself  required  to  resort  to  an 
action  of  replevin  in  order  to  reap  the  fruits  of  the  judgment  in 
his  favor.  But  if,  instead  of  pursuing  his  remedy  upon  the  bond 
given  for  his  protection,  he  recovers  the  property  by  reason  of  his 
original  title,  he  will  be  held  to  have  waived  his  right  to  the  alter- 
native relief. 

Error  from  the  district  court  of  Gage  county.  Tried 
below  before  Babcock,.  J.     Reversed. 

A.  Hardy y  for  plaintiffs  in  error. 

OriggSj  Rinaker  &  Bibby  contra. 

Post,  C.  J. 

This  was  an  action  upon  an  appeal  undertaking  exe- 
cuted by  Henry  Otto  as  princii)al  and  the  other  defend- 
ants, Bartling  and  Kees,  as  siireti(»s,  wliich  resulted  in  a 
judgment  for  the  phiintiff  in  th(»  district  court  for  (Jage 
county,  and  from  which  the  defendants  therein  prosecute 
error. 

The  facts  essential  to  an  understanding  of  the  decisive 
question  of  the  controversy  are  as  follows:  Otto,  the 
principal  defendant,  in  the  month  of  April,  1889,  exe- 
cuted in  favor  of  James  W.  Graham  his  two  promissory 
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notes  for  f 80  each,  payable  July  1  and  December  1,  after 
date,  secured  by  a  mortgage  upon  a  certain  span  of  mules. 
Subsequently,  the  note  maturing  July  1  being  due  and 
wholly  unpaid,  the  defendants  in  error,  as  agents  for 
Graham,  took  possession  of  said  mules  by  virtue  of  the 
mortgage,  which  they  were  proceeding  to  foreclose  by 
means  of  notice  and  sale,  when  said  property  was  taken 
from  them  under  a  writ  of  replevin  issued  by  a  justice 
of  the  peace  in  a  suit  by  Otto,  the  mortgagor.  A  trial 
before  the  justice  resulted  in  a  judgment  for  the  defend- 
ant therein  for  a  return  of  the  property,  or  in  case  return 
tliereof  could  not  be  had,  for  $165.98  damage,  the  value 
of  the  defendant's  possession,  and  which  was,  upon  the 
execution  of  the  undertaking  here  involved,  removed  by 
appeal  into  the  district  court.  Upon  the  perfecting  of 
said  appeal  a  trial  was  had  in  the  district  court,  which 
also  resulted  in  a  judgment  for  the  defendants  for  a  re- 
turn of  the  property,  or  in  case  return  thereof  could  not 
be  had,  for  the  value  of  the  defendants'  possession,  as- 
sessed at  $84.10.  Thereafter,  to-wit,  in  the  month  of  Au- 
jrvist,  1891,  said  property  not  having  been  returned  in 
accordance  with  the  order  of  the  district  court,  and  exe- 
cution upon  said  judgment  having  been  returned  unsatis- 
fied, Graham,  in  his  own  name,  commenced  an  action  of 
replevin  against  Otto,  alleging  that  he  was  entitled  to 
the  possession  of  said  property  by  virtue  of  the  mortgage 
above  described.  The  suit  last  mentioned  was  prosecuted 
to  final  judgment  in  favor  of  the  plaintiff  therein,  to 
whom  the  mortgaged  property  had  in  the  meantime  been 
delivered  under  the  writ  of  replevin,  and  who  thereafter 
proceeded  to  foreclose  his  said  mortgage  by  notice  and 
sale  of  the  property  therein  described.  It  appears  from 
admissions  in  the  record  that  the  proceeds  of  said  sale, 
after  deducting  costs  and  expenses,  did  not  exceed  the 
amount  of  the  note  maturing  December  1,  1889,  upon 
Avliich  it  was  by  the  mortgagee  applied,  leaving  the  de- 
fendants below  liable,  as  here  claimed,  upon  their  appeal 
undertaking  for  the  amount  of  the  note  first  maturing, 
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with  costs  of  suit.  In  that  view  the  district  court  con- 
curred, judging  from  instructions  given  and  refused,  ap- 
parently upon  the  theory  that  the  judgment  in  the  first 
mentioned  suit  is  conclusive  in  so  far  only  as  it  relates  to 
the  note  maturing  previous  to  commencement  thereof. 
It  is,  on  the  other  hand,  contended  that  the  right  of  de- 
fendants In  error  to  a  return  of  the  property,  or  for  the 
value  of  their  possession,  was  inseverable  and  exhausted 
by  the  final  judgment  in  their  favor,  although  no  provis- 
ion wa43  made  for  declaring  the  entire  debt  due  upon  the 
mortgagor's  failure  to  pay  the  first  note  at  maturity.  It 
is  further  contended  that  said  judgment  was,  in  conse- 
quence of  the  privity  between  the  defendant  in  error  and 
Graham,  satisfied,  except  as  to  damages,  assessed  at 
f4.10,  and  unpaid  costs,  by  the  delivery  to  the  latter  of 
the  mortgaged  property  in  the  subsequent  suit  and  the 
disposition  thereof  by  him  in  accordance  with  the  terms 
of  his  mortgage.  There  is,  it  seems  to  us,  much  force 
in  that  contention.  Graham,  the  party  in  interest,  has 
had  the  benefit  of  the  mortgage  security,  the  proceeds 
thereof  have  been  applied  by  him  upon  Otto's  indebted- 
ness in  conformity  with  the  terms  of  the  contract,  and 
we  are  aware  of  no  principle  which  can  be  invoked  to 
sustain  a  judgment  in  addition  thereto  upon  the  appeal 
undertaking  of  the  latter  for  the  amount  of  such  indebt- 
edness. That  an  action  will  lie  on  the  appeal  undertak- 
ing of  the  plaintiff  in  replevin,  to  whom  the  property  has 
been  delivered,  upon  his  refusal  to  return  the  same  after 
final  judgment  for  the  defendant,  upon  which  execution 
has  been  returned  unsatisfied,  is  not  doubted.  The  party 
to  whom  has  been  awarded  a  return  of  the  property,  or 
its  value,  or  the  value  of  his  possession,  as  the  case  may 
be,  provided  a  return  thereof  cannot  be  had,  is  not  re- 
quired to  resort  to*  an  action  of  replevin  in  order  to  reap 
the  fruits  of  the  judgment  in  his  favor.  But  where,  as 
in  this  instance,  instead  of  pursuing  his  remedy  upon  the 
appeal  undertaking,  he  recovers  the  property  by  means 
of  an  action  of  replevin  by  reason  of  his  original  title 
61 
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or  right  of  possession,  he  will  be  held  to  have  waived  his 
right  to  the  alternative  relief.  The  fact  that  it  was  Gra- 
ham, the  mortgagee  in  the  case  at  bar,  instead  of  the  de- 
fendants in  error,  as  his  agents,  who  resorted  to  the  pro- 
cess of  the  court  in  order  to  recover  the  property  cannot 
be  regarded  as  material.  It  is  suflScient,  as  already  inti- 
mated, that  he,  Graham,  recovered  such  property  while 
the  judgment  for  his  benefit  was  in  force,  and  disposed 
of  it  in  this  manner  and  for  the  purpose  contemplated  by 
the  mortgage.  Although  we  have  been  referred  to  no 
case  arising  out  of  a  state  of  facts  precisely  similar  to 
those  here  involved,  the  principle  which  must  govern  in 
the  determination  of  the  question  presented  was  dis- 
tinctly recognized  in  Rinker  v.  Lee,  29  Neb.,  783.  In  the 
case  cited,  which  was  a  suit  below  upon  a  replevin  bond 
executed  by  Rinker  as  plaintiff  in  favor  of  Lee  as  defend- 
ant, it  was  shown  that  the  property  in  controversy  was, 
subsequent  to  the  delivery  thereof  to  the  former,  taken 
from  his  possession  and  delivered  to  Lee  by  means  of  a 
writ  of  replevin  in  an  action  wherein  one  Bentley  was 
plaintiff  and  the  said  Rinker  was  defendant  The  court, 
by  NoRVAL,  J.,  in  commenting  upon  the  foregoing  facts 
when  nrgcMl  as  a  defense  by  Rinker  in  the  action  upon  his 
undertaking,  said:  "The  condition  of  the  replevin  under- 
taking is  <that  the  said  Avalon  R.  Rinker,  plaintiff,  shall 
duly  prosecute  his  action,  and  pay  all  the  costs  and  dam- 
ages which  may  be  awarded  against  him,  and  shall  return 
said  property  to  said  defendant  in  case  judgment  for  the 
return  thereof  shall  be  rendered.'  The  damages  and 
costs  recovered  in  the  replevin  suit  have  been  paid. 
When  the  property  came  again  into  the  possession  of 
Lee,  the  condition  of  the  replevin  bond  to  return  the  proj)- 
erty  was  fulfilled.  The  mules  having  been  taken  from 
the  possession  of  Rinker  and  delivered  to  the  plaintiflf, 
makes  it  impossible  for  the  defendants  to  literally  comply 
with  the  judgment  for  their  return.  It  appearing  that 
during  the  pendency  of  the  replevin  suit  the  property 
came  into  the  possession  of  Lee,  in  as  good  condition  and 
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as  valuable  as  when  replevied,  he  cannot  afterward  main- 
tain an  action  for  its  value."  In  addition  to  the  cases 
cited  in  support  of  the  conclusion  there  reached,  our 
attention  is  directed  to  Harrow  v.  Ryan^  31  la.,  156,  in 
which  it  was  held  that  where  property  replevied  is  re- 
storeil  to  the  possession  of  the  defendant  before  the  de- 
termination of  his  rights  with  respect  thereto,  such  fact 
will  defeat  his  claim  for  the  value  of  the  property  in  an 
action  on  the  replevin  bond,  whether  the  restoration  be 
through  the  act  of  the  plaintiff  or  by  means  of  legal 
process. 

The  recovery  by  Graham  of  the  property  under  the 
mortgage,  and  the  disposition  thereof  by  him,  amounted, 
as  we  have  seen,  to  a  satisfaction  of  the  judgment  in  the 
replevin  suit,  except  as  to  unpaid  costs  and  damages. 
It  follows  that  the  district  court  erred  in  i)ermitting  the 
defendants  in  error  to  recover  upon  the  replevin  bond  for 
the  value  of  their  possession  as  determined  in  the  re- 
plevin suit,  for  which  the  judgment  must  be  reversed 
and  the  cause  remanded  to  that  court. 

Bbvbrsed. 


BO    8991 

Gborgb  W.  Douglas,  appellant,  v.  Wiixiam  T.      ^  ^ 
Smith,  appeli^b. 

Filed  March  17, 1897.    No.  7176. 

Beview:  Questions  of  Fact:  Bill  of  Exceptions.  One  desiring  to 
secure  a  review  in  this  court  of  a  ruUng  upon  a  auestion  of  fact 
is  required  to  preserve  the  evidence  by  means  of  a  biH  of  excep- 
tions, allowed  in  the  manner  provided  by  law. 

Appeal  from  the  district  court  of  Webster  counl^. 
Heard  below  before  Beall,  J.    Affirmed. 

A.  M.  Walters^  for  appellant. 

J.  8.  Oilhanif  contra. 
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Post,  C.  J. 

This  was  a  proceeding  by  the  plaintiff,  George  W. 
Douglas,  in  the  district  court  for  Webster  county  to  fore- 
close a  certain  real  estate  mortgage  executed  by  Smith, 
the  defendant.  An  answer  was  filed  admitting  the  exe- 
cution of  the  note  and  mortgage,  and  alleging  as  a  de- 
fense thereto  usury  and  payment  in  full,  and  which  alle- 
gations were  put  in  issue  by  the  reply.  A  final  decree 
was  entered  upon  a  finding  in  substantial  accord  with  the 
allegations  of  the  answer,  and  from  which  the  plaintiff 
appeals. 

No  claim  is  made  at  this  time  that  the  decree  is  unsup- 
ported by  the  pleadings,  the  sole  ground  upon  which  a 
reversal  is  sought  being  the  alleged  insufficiency  of  the 
-evidence.  A  paper  purporting  to  be  a  bill  of  exceptions 
was  at  a  previous  term  stricken  from  the  files,  on  the 
ground  that  it  was  not  allowed  within  the  time  or  by  any 
person  authorized  by  law.  The  record  accordingly  pre- 
sents for  determination  no  question  of  law  or  fact,  and 
the  decree  will  therefore  be  affirmed.  It  is  a  rule  settled 
by  an  unbroken  line  of  decisions  in  this  state  that  the 
unsuccessful  party  must  preserve  the  evidence  by  means 
of  a  bill  of  exceptions  in  order  to  secure  a  review  in  this 
court  of  rulings  upon  questions  of  fact 

Affirmbd. 


60  900 

61  832 

g  »^|  J.    L.    MOOKB,   APPELLEE,   V.    MONTOOMEBY   POLLOCK   BT 

"~~  AL.,  APPELLANTS. 

Filed  March  17. 1897.    No.  7109. 

1.  Agency:  Collections:  Payment.  An  agent  employed  to  make 
collection  of  commercial  paper  is,  as  the  r^adult  of  that  relation, 
authorized  to  receive  in  payment  thereof  such  coin  or  currency 
only  as  is  by  law  declared  to  be  a  legal  tender,  or  which  is  by 
common  consent  treated  as  money,  and,  in  commercial  tranaac- 
tiona,  passes  as  such  at  par. 
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The  defendant,  desiring  to  pay  and  satisfy  a 
note  and  mortgage  for  $1,000  then  about  maturing,  executed  in 
favor  of  a  local  Investment  company  a  note  and  mortgage  for 
$1,500,  and  received  from  T.,  the  manager  of  said  company,  the 
sum  of  $465,  the  latter  agreeing  to  pay  ofC  the  first  mentioned 
note  and  mortgage,  then  held  by  the  plaintiff  in  the  state  of  Mas- 
sachusetts. He  also,  without  the  knowledge  or  consent  of  the 
plaintiff,  charged  the  local  company  upon  its  books,  with  the 
amount  of  said  note,  to- wit,  $1,035,  and  entered  a  corresponding 
credit  in  favor  of  a  Massachusetts  corporation  authorized  to  re- 
ceive payment  thereof.  No  money  passed  by  the  transaction, 
except  as  above  stated,  and  the  local  company  subsequently  passed 
Into  the  hands  of  a  receiver,  after  having  negotiated  the  $1,300 
note  and  without  having  paid  or  accounted  for  the  balance  of  the 
proceeds  thereof.    Eeld  not  to  sustain  the  plea  of  payment. 

Appeal  from  the  district  court  of  Dodge  county. 
Heard  below  before  Makshall,  J.    Affirmed. 

Frick  d  Dolezalj  for  appellants. 

Munger  &  Courtriglit  and  G.  G.  Martin^  contra. 

Post,  C.  J. 

On  the  8th  day  of  October,  1885,  Montgomery  Pollock 
and  wife  borrowed  the  sum  of  $1,000  through  one  Ton- 
cray,  acting  as  agent  for  the  Dakota  Mortgage  Loan  Cor- 
poration, hereafter  called  the  "Dakota  Company,"  and  on 
said  day  executed  and  delivered  to  Toncray  their  nego- 
tiable note  or  bond  in  the  principal  sum  above  named, 
payable  to  the  order  of  said  Dakota  Company  October  1, 
1890.  Accompanying  said  note  or  bond  were  coupons, 
also  executed  by  the  Pollocks,  for  the  semi-annual  inter- 
est upon  the  principal  debt,  all  payable  at  the  office  of 
the  said  corporation  in  Boston,  Massachusetts.  The  Pol- 
locks, in  order  to  secure  said  bond  and  coupons,  on  the 
day  first  mentioned  executed  in  favor  of  the  payee  therein 
named  a  mortgage  upon  the  southeast  quarter  of  section 
10,  township  17,  range  9  east,  in  Dodge  county.  On  the 
17th  day  of  November,  1885,  the  Dakota  Company  duly 
sold  and  transferred  said  bond  and  coupons  to  Fanny  C. 
Palmer,  who  thereafter  indorsed  the  same  to  Moore,  the 
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plaintiff  herein,  as  trustee,  and  who  prosecutes  this  ac- 
tion for  her  benefit.  Subsequent  to  the  transactions 
above  noted  the  Globe  Investment  Company  succeeded 
to  all  the  rights  of  the  Dakota  Company,  the  principal 
office  and  place  of  business  of  said  corporations  being  the 
game,  to-wit,  Boston,  Massachusetts,  with  a  branch  office 
at  Kansas  City,  Missouri.  Some  time  after  the  execution 
of  the  mortgage  which  is  the  subject  of  this  controversy 
the  Nebraska  Mortgage  &  Investment  Company,  here- 
after called  the  "Nebraska  Company,"  was  organized  and 
succeeded  to  the  business  of  Toncray,  who  thereafter 
acted  as  the  managing  officer  of  said  company.  Said  last 
named  company,  as  claimed  by  appellants,  be<*am(s  upon 
its  organization,  the  agent  of  the  Globe  Investment  (Com- 
pany for  t\w  purpose  of  making  colleotious  of  principal 
and  interest  of  loans  negotiated  by  Toncray,  including  the 
loan  in  controversy  for  the  Dakota  Company,  and  also 
for  the  said  Globe  Investment  Company.  It  is  shown 
that  both  Toncray  and  the  Nebraska  <^ompany  made  fre- 
quent collections  for  the  Globe  Investment  Company, 
and  that  the  accruing  interest  on  the  loan  in  question, 
as  the  same  became  due  and  payable,  was  collected  by 
one  or  the  other  of  said  parties  at  their  place  of  business, 
in  Fremont,  and  remitted  to  the  said  Globe  Investment 
Company  at  Boston,  or  to  the  latter's  branch  office  at 
Kansas  City.  On  the  maturity  of  the  principal  debt,  in 
the  montli  of  October,  1890,  the  Pollocks  arranged  to 
pay  and  discharge  the  same  by  means  of  a  new  loan,  to  be 
negotiated  by  Toncray.  Pursuant  to  that  arrangement, 
the  Pollocks  executed  in  favor  of  the  Nebraska  Company 
a  bond  and  mortgage  for  ^1,500,  payable  October  1,  1895, 
with  interest  from  date  at  the  rate  of  six  per  cent  per 
annum.  On  the  delivery  of  the  last  mentioned  securities 
lo  Toncray  the  latter  paid  to  the  mortgagors  named  the 
sum  of  $465,  but  whether  by  means  of  his  personal  check 
or  the  check  of  the  Nebraska  Company  does  not  clearly 
appear.  He  also  credited  the  Globe  Investment  Com- 
pany with  the  sum  of  |1,035  on  the  books  of  the  Nebraska 
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Company,  under  date  of  October  4, 1890,  and  at  the  same 
lime  entered  a  corresponding  charge  against  the  last 
named  corporation.  The  money  was,  however,  never  re-  , 
mitted  by  the  Nebraska  Company,  which,  subsequent  to 
the  transaction  last  mentioned,  passed  into  the  hands  of 
a  receiver,  and  is  now  insolvent.  In  the  month  of  July, 
1891,  the  second  note  and  mortgage  were  by  the  Nebraska 
Company  sold  and  transferred  to  Prances  E.  Walker, 
who  is  made  a  party  to  this  action,  and  w^ho  has  filed 
herein  a  cross-bill  praying  for  a  foreclosure  of  her  said 
mortgage.  Upon  proof  of  facts  substantially  as  above 
stated  the  district  court  for  Dodge  county  found  the 
issues  in  favor  of  the  plaintiff,  and  entered  a  decree  of 
foreclosure  in  accordance  with  the  prayers  of  the  petition 
and  cross-bill,  from  which,  so  far  as  it  relates  to  the 
plaintiff's  cause  of  action,  the  Pollocks  appeal. 

It  may,  we  think,  be  fairly  assumed  from  the  foregoing 
statement  that  the  relation  between  the  plaintiff  and  the 
Nebraska  Company  was  that  of  principal  and  agent  with 
respect  to  the  interest  coupons.  It  may  also  be  conceded, 
for  the  purpose  of  the  present  inquiry,  that  said  company 
was,  when  the  principal  debt  matured,  authorized  to  re- 
ceive payment  thereof  in  behalf  of  the  plaintiff  in  the 
usual  course  of  business,  even  in  the  absence  of  the  evi- 
dence of  such  indebtedness;  but  does  it  follow  therefrom 
that  said  company  could  bind  the  plaintiff  by  accepting 
in  satisfaction  of  the  said  claim  a  note  and  mortgage  pay- 
able to  its  own  order  five  years  thereafter,  and  which 
would  require  the  advancement  by  him  or  his  cestui  que 
trust  of  fifty  per  cent  of  the  face  value  of  his  security? 
To  that  question  the  books  furnish  a  ready  answer  in  the 
proposition  that  an  agent  employed  to  make  collection 
of  commercial  paper  is  not,  as  the  result  of  such  relation 
alon(%  authorized  to  receive  in  payment  thereof  anything 
but  money,  which,  however,  as  said  in  State  v.  Hill,  47 
Neb.,  456,  includes  not  only  legal  tender  coin  and  cur- 
rency, but  any  other  circulating  medium,  instruments,  op 
tokens  in  general  use  in  the  commercial  world  as  the  rep- 
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resentative  of  value.  A  reference  in  this  connection  to 
a  few  of  the  many  cases  in  point  will  serve  to  illustrate 
ilie  foregoing  proposition. 

Scott  r.  Gilkct/j  153  111.,  168,  was  a  case  in  which  a  bank 
holding  notes  for  collection  accepted  therefor  other  notes 
of  the  maker,  payable  to  its  own  order  at  a  future  date, 
and  surrendered  the  first  mentioned  notes,  marked  paid. 
At  the  same  time  it  credited  the  payee's  account  with 
the  amount  of  his  notes,  although  no  money  passed  in 
the  transaction.  It  was  held  not  to  amount  to  a  pay- 
ment and  the  payee  was  permitted  to  recover. 

In  the  recent  English  case  of  Lline  r.  Steamship  Insur- 
ance Syndicate^  11  The  Reports  [Eng.],  777,  it  was  held 
that  an  agent  authorized  to  demand  payment  on  behalf 
of  his  principal  can  receive  money  only,  and  payment  by 
means  of  a  bill  of  exchange  drawn  by  the  agent  and  ac- 
c*epted  by  a  debtor  of  the  principal,  payable  three  months 
after  date,  was  held  not  within  the  authority  of  the  for- 
mer and  not  binding  upon  the  principal,  although  said 
bill  was  immediately  discounted  and  honored  at  ma- 
turity. 

Ward  V.  Smithy  7  Wall.  [U.  S.],  447,  was  a  case  in  which 
a  bank  holding  for  collection  certain  securities  payable 
at  its  office  accepted  in  satisfaction  thereof  depreciated 
bank  notes,  but  the  court,  referring  to  the  foregoing 
facts  when  relied  upon  as  a  defense  to  an  action  on  such 
securities,  said:  "That  the  power  of  a  collecting  agent, 
by  the  general  law,  is  limited  to  the  receiving  for  the 
debt  of  his  principal  that  which  the  law  declares  to  be  a 
legal  tender,  or  which  is  by  common  consent  considered 
and  treated  as  money  and  passes  as  such  at  par,  is  estab- 
lished by  all  the  authorities."  (See,  also,  Lochenmeyer  v. 
Fogartyy  112  111.,  572;  Merclmnts  Nat.  Bank  of  Philadelphia 
v.  Goodicin,  109  Pa,  St.,  422;  Graydon  v.  PattersoUj  IS  la.^ 
256;  Axiltman  v.  Lee,  43  la.,  404;  Scully  v.  Dodge,  40  Kan., 
395;  Robinson  V.  Anderson,  106  Ind.,  152;  Mechem,  Agency, 
sec.  375,  and  cases  cited.) 

Counsel  for  appellants,  however,  remind  us  of  our  duty 
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to  look  at  the  substance  rather  than  the  form  of  the  trans- 
action in  order  to  determine  whether  the  act  of  Toncray, 
as  manager  of  the  Nebraska  Company,  was  ultra  dres,  or 
within  the  scope  of  the  authority  of  such  corporation  as 
the  plaintiff's  agent,  and  in  the  course  of  the  argument 
make  use  of  this  forcible  illustration:  "Suppose  that  Pol- 
lock, instead  of  receiving  from  Toncray  |465  only,  had 
received  a  check  for  the  full  sum  of  $1,500,  which  he  im- 
mediately cashed,  and  after  handing  to  the  latter  the 
amount  of  plaintiflf^s  mortgage,  |1,035,  retained  the  bal- 
ance of  |465,  No  one  would  claim  that  the  transaction 
was  not  a  full  and  complete  payment.  Did,  then,  the 
fact  that  Mr,  Pollock  made  a  new  loan,  from  the  proceeds 
of  which  the  note  in  question  was  to  be  paid,  under  the 
circumstances  of  the  case,  alter  the  character  of  the  trans- 
action and  render  it  any  the  less  a  payment?"  If  we 
accept  as  true  the  premises  from  which  counsel  argue,  we 
must  be  prepared  to  accept  their  conclusion;  but  the  fal- 
lacy of  that  reasoning  lies  in  the  assumption,  wholly 
unwarranted  by  the  record,  that  there  was,  aside  from 
the  |465  above  mentioned,  any  money  passed  or  any 
credit  transferred  by  means  of  the  transaction  involved, 
either  from  Pollock  to  the  Nebraska  Company  or  from 
said  parties,  or  either  of  them,  to  the  plaintiff.  Toncray, 
it  is  true,  credited  plaintiff's  agent,  the  Globe  Investment 
Company,  with  the  amount  of  Pollock's  note  on  the  books 
of  the  company  of  which  he  was  manager;  but  the  mak- 
ing of  such  entry  was  altogether  gratuitous  on  his  part, 
and  if  within  the  scope  of  his  authority  as  agent  for  that 
corporation,  it  was  certainly  ineffective  for  the  purpose 
of  binding  the  plaintiff  or  the  beneficial  owner  of  the  note. 
Mere  book-keeping  alone  between  the  Globe  Investment 
Company  and  the  Nebraska  corporation  will  not  change 
the  actual  status  of  the  parties  or  destroy  rights  which 
arise  out  of  the  real  facts  of  the  transaction.  Indeed,  the 
transaction  in  controversy,  when  tested  by  a  final  analy- 
sis, proves  no  more  than  that  the  Nebraska  Company,  as 
Pollock's  agent,  was  by  the  latter  entrusted  with  the  sec- 
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end  note  for  the  purpose  of  negotiating  the  same,  and 
\^  ith  the  understandinfi:  that  it  would  from  the  proceeds 
thei'eof  pay  and  discharj»:e  his  prior  note  and  mortgage. 
And  the  wrong  to  him  of  which  mention  is  made  by  coun- 
sel, however  much  to  be  deplored,  results  from  the  negli- 
gence or  fraud  of  his  chosen  agent,  with  which  the  plaint- 
iff is  in  no  sense  chargeable.  It  follows  that  the  decree  is 
right  and  must  be 

Affirbchd. 


East  Omaha  Street  Railway  Ck>MPANY  v.  Lhwis  H. 

Godola. 

Piled  Mabch  17. 1897.    No.  712«. 

1.  Street  BaUways:  Personal  Injury:  Comtributobt  Neguoxhos. 
It  is  not  such  negligence  for  a  passenger  to  stand  upon  the  plat- 
form of  a  crowded  street  car  while  in  motion  aa  wiU  per  m  defeat 
a  recovery  for  injuries  received  in  consequence  of  the  negUgenoe 
of  the  persons  in  charge  thereof.  {Pray  v.  Omaha  Street  R,  Co.,  44 
Neb.,  167.) 

2. :    Care  and  Skill.    Street  railway  companies  are,  in  this 

stale,  common  carriers,  and  as  such  are  required  to  exercise  more 
than  ordinary  skill  and  precaution  in  order  to  insure  the  satetr 
of  passengers  upon  their  trains.  (SpeUman  v.  LineoUi  Rapid  Trtm- 
ait  Co.,  36  Neb.,  890.) 

S. :  CJoMMox  Carriers.  A  street  railway  company,  by  under- 
taking the  transportation  of  passengers  for  hire,  assumes  toward 
its  patrons  the  relation  of  a  common  carrier,  without  regard  to 
the  character  of  the  easement  possessed  by  it  in  its  right  of  way. 

4.  Foreign  Laws:  Presumptions.  As  a  general  rule  the  laws  of  sister 
states  are,  in  the  absence  of  proof  upon  the  subject,  presumed  to 
be  the  same  as  our  own. 

6.  Street  Bail  ways:  Negligence:  Personal  Injury:  Damages:  Judg- 
ment Against  Carrier.  Evidence  examined,  and  held  to  sustain 
the  verdict  and  judgment  complained  of. 

Error  from  the  district  court  of  Douglas   coontj. 
Tried  below  before  Keysor,  J.    Afflrmed. 


Vol.  50]  JANUARY  TERM,  1897.  .         907 


East  Omaha  Street  R.  Co.  v.  Oodola. 


T.  O.  StrickleTj  for  plaintiff  in  error. 

William  F.  GhirUy  and  Frank  T.  Ransom^  contra. 

Post,  C.  J, 

The  East  Omaha  Street  Railway  Company,  hereafter 
called  the  defendant,  is  engaged  in  operating  a  suburban 
railway  by  means  of  electricity,  the  initial  point  of  its  line 
of  road  being  Sherman  avenue,  near  the  eastern  boun- 
darj'  of  the  city  of  Omaha,  and  its  terminus  at  Courtland 
Beach,  between  four  and  five  miles  distant.  From  Sher- 
man avenue  the  course  of  the  defendant's  track  is  due 
east,  along  what  is  described  as  Locust  street,  to  a  point 
about  midway  between  the  city  and  the  Missouri  river, 
from  whence  it  extends  north  to  Courtland  Beach.  On 
the  6th  day  of  August,  1893,  as  alleged  by  the  defendant 
in  error,  hereafter  called  the  plaintiff,  he  took  passage 
upon  one  of  the  defendant's  trains  at  Courtland  Beach  for 
Omaha,  and  that  the  said  defendant,  in  consideration  of 
the  usual  fare  therefor,  undertook  to  safely  carry  him 
to  his  aforesaid  destination;  that  the  train  upon  which 
the  plaintiff  had  taken  passage  was  greatly  crowded,  as 
the  defendant's  servants  well  knew,  yet  notwithstanding 
such  fact,  and  in  disregard  of  their  duty  to  the  plaintiff 
and  the  other  passengers  thereon,  the  conductor  and  mo- 
torman  in  charge  of  said  train  negligently  and  carelessly 
<-av)sed  the  same  to  be  run  into  and  upon  the  curve  of  the 
defendant's  said  track  at  Locust  street  at  an  unusual  and 
dangerous  rate  of  speed,  whereby  the  plaintiff  was 
thrown  from  said  train,  in  consequence  of  which  he  suf- 
fered personal  injury,  to  his  damage,  etc.  The  plaintiff 
recovered  in  the  district  court  upon  the  cause  of  action 
stated,  and  the  defendant  prosecutes  error. 

The  allegations  of  the  answer  will  sufficiently  appear 
from  our  discussion  of  the  questions  presented  by  the 
brief  and  argument  by  counsel  for  the  defendant. 

It  is  first  insisted  that  there  is  a  failure  of  proof  to  sus- 
tain the  allegation  of  negligence,  and  that  the  speed  of 
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defendant's  train  at  the  time  of  the  injury  was  both  rea- 
sonable and  necessary,  in  view  of  the  circumstances  of 
the  case.  But,  as  said  by  counsel  for  plaintiff,  men  in 
human  affairs  judge  largely  by  results;  and  when,  as  is 
clearly  shown  by  the  record  herein,  a  motor  train, 
crowded  inside  and  out  with  passengers,  is  run  into  a 
curve  with  such  force  as  to  toss  persons  seated  within  to 
the  opposite  side  of  the  car,  and  to  throw  others  from  the 
platforms  of  the  motor  and  trailer  to  the  ground  while 
striving  to  maintain  their  positions  thereon,  a  finding  of 
negligence  fails  to  strike  the  judicial  mind  as  either  un- 
reasonable or  unwarranted. 

In  this  connection  a  brief  reference  to  evidence  may 
not  be  out  of  place.  Sergeant  Whalen,  a  police  oflBicer 
of  the  city  of  Omaha,  testified  that  he  lost  his  hold  upon 
the  front  platform  of  the  trailer  and  was  thrown  off  when 
the  train  struck  the  curve.  Arthur  Creighton,  who  was 
sitting  upon  the  dash-board  of  the  trailer  and  holding 
with  his  right  hand  to  the  hood  of  the  car,  was,  as  he 
testified,  thrown  over  the  head  of  a  friend  and  lit  upon 
the  ground  ten  or  fifteen  feet  distant.  Dr.  Carpenter  tes- 
tified that  as  the  train  struck  the  curve  he  saw  several 
men  flying  through  the  air  and  was  being  thrown  off  him- 
self. John  W.  Parr,  when  asked  about  what  occurred 
when  the  train  reached  the  curve  at  Thirteenth  and  Lo- 
cust streets,  answered:  "I  don't  know  what  street  it  is, 
but  where  they  throwed  everybody  off."  Philip  Mc- 
Larnen  was  asked,  "What  occurred  when  you  got  to  that 
point?"  meaning  the  curve  in  question,  replied:  "They 
went  around  that  curve  at  a  pretty  good  hickory.  There 
were  several  of  them  took  a  tumble;  they  rolled  off  like 
pumpkins."  Mr.  Lloyd,  who  with  his  wife  and  son  was 
seated  inside  the  motor,  testified  that  he  was  thrown  to 
the  opposite  side  of  the  car,  and  that  the  passengers  were 
in  a  state  of  commotion.  There  was  evidence  tending  to 
prove  that  the  speed  of  the  train  when  it  struck  the  curve 
was  from  twelve  to  fifteen  miles  an  hour.  Mr.  Gray,  the 
conductor  in  charge,  testified  that  he  was  running  from 
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seven  to  ten  miles  an  hour,  and  adurtted  that  it  was  un- 
safe to  go  around  the  curve  in  question  at  a  rate  of  speed 
exceeding  five  miles  an  hour.  It  is  true  the  foregoing 
statements  are  in  part  contradicted  by  the  witnesses  for 
the  defendant,  but  the  evidence,  under  the  well  estab- 
lished rule  of  this  court,  is,  to  say  the  least,  quite  suffi- 
cient to  sustain  the  verdict  upon  the  issue  of  negligence 
in  the  operation  of  the  train.  The  plaintiff  was  not,  as  a 
matter  of  law,  guilty  of  contributory  negligence  in  riding 
upon  the  platform  of  the  motor.  {Oermantoum  P.  R.  Co. 
v.  Walling^  97  Pa.  St.,  55;  Nolan  v.  Brooklyn  City  &  N.  R. 
Co.,  87  N.  Y.,  63;  TopeJca  City  R.  Co.  v.  Higgs,  38  Kan.,  379; 
Matz  V.  8t  Paul  City  R.  Co.,  52  Minn.,  159;  Oeitz  v.  Mil- 
itaukee  City  R.  Co.,  72  Wis.,  307;  City  R.  Co.  v.  Lee,  50  N.  J. 
Law,  438;  UpJmm  v.  Detroit  City  R.  Co.,  85  Mich.,  12.)  It 
is,  on  the  other  hand,  as  said  in  Pray  v.  Omaha  Street  R. 
Co.,  44  Neb.,  167,  evidence  of  negligence  on  the  part  of  a 
street  railway  company  to  carry  passengers  greatly  in 
excess  of  the  seating  capacity  of  its  trains,  and  permit- 
ting them  to  stand  upon  the  platforms  and  steps  of  its 
cars.  Again,  street  railway  companies  are,  as  was  held 
in  Spellman  v.  Lincoln  Rapid  Transit  Co.,  36  Neb.,  890,  and 
Pray  v.  Omaha  Street  R.  Co.,  supra,  common  carriers,  and, 
as  such,  are  bound  to  exercise  more  than  ordinary  skill 
and  precaution  in  order  to  insure  the  safety  of  passengers 
upon  their  trains.  The  question  of  the  plaintiff's  alleged 
contributory  negligence  was  fairly  submitted  to  the  jury, 
and  the  finding  upon  that  issue  will  not  be  disturbed  in 
this  proceeding.  This  case  is,  upon  the  evidence  ad- 
duced, clearly  within  the  rule  recognized  in  the  authori- 
ties above  cited.  The  plaintiff's  witnesses  agree  that  the 
train  in  question  was  crowded  to  its  utmost  capacity, 
not  only  the  space  inside  the  cars,  but  the  platforms  of 
the  motor  and  trailer.  It  is  further  shown  that  the  de- 
fendant was  in  the  habit  of  permitting  passengers  to 
stand  in  the  aisles  and  upon  the  platforms  of  its  cars, 
.  and  that  Mr.  Lazarus,  who  at  the  date  named  was  act- 
ing in  the  capacity  of  assistant  superintendent,  or  train 
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dispatcher,  was  present  and  personally  gave  orders 
for  the  starting  of  the  overcrowded  train.  True,  there 
was  evidence  tending  to  prove  the  presence  of  a  printed 
card  notifying  passengers  not  to  stand  upon  the  plat- 
forms, but  there  was,  on  the  other  hand,  evidence  that 
the  card  above  mentioned  was  not  posted  until  after  the 
accident  which  resulted  in  the  injury  complained  of.  It 
is  also  claimed  that  the  conductor  protested  against  the 
appropriation  of  the  platform  by  passengers;  but  upon 
that  point,  also,  the  evidence  is  conflicting,  and,  as  we 
have  said,  sufficient  to  sustain  the  verdict. 

Complaint  is  made  of  the  exclusion  of  evidence  to 
prove  that  the  defendant's  line  of  road  is  constructed 
upon  private  property.  The  purpose  of  the  evidence  of- 
fered was,  if  we  understand  the  position  of  counsel,  to 
prove  that  the  defendant  company  is  not  liable  as  a  com- 
mon carrier;  but  that  proposition  is  not,  it  seems  to  us, 
entitled  to  serious  consideration.  The  defendant,  by  un- 
dertaking to  transport  passengers  for  hire  between  Court- 
land  Beach  and  the  city  of  Omaha,  assumed  the  relation 
toward  its  patrons  of  a  common  carrier,  and  the  charac- 
ter of  the  easement  in  the  right  of  way  is  wholly  imma- 
terial. (Vide  Bouvier,  Law  Dictionary,  title  "Commer- 
cial Carrier;"  Lawrence  &  Rapalje,  Law  Dictionary.) 

The  defendant  offered  to  prove  that  the  point  where 
the  accident  occurred  is  within  the  state  of  Iowa,  and 
which  evidence  was,  upon  the  objection  of  the  plaintiff, 
rejected.  It  does  not  appear  from  pleading  or  proof  that 
the  laws  of  Iowa  recognize  a  different  rule  of  liability 
from  that  which  governs  in  this  state,  and  in  the  absence 
of  proof  to  the  contrary  the  laws  of  that  state  are  pre- 
sumed to  be  the  same  as  our  own.  (Fitzgerald  v.  FUz- 
gerald  &  Mallory  Construction  Co.y  41  Neb.,  374.) 

Exception  was  taken  to  the  exclusion  of  a  written 
report  of  the  accident  by  the  witness  Gray,  as  conductor, 
made  shortly  thereafter,  and  which  was,  it  is  claimed, 
admissible  for  the  purpose  of  impeachment,  the  execution 
thereof  having  been  admitted  by  the  witness  upon  his 
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iToss-exainination.  Our  impression  at  the  argument  was 
that  the  statement  was  admissible  for  the  purpose  of- 
fered, and  that  its  exclusion  was  prejudicial  error,  but 
after  carefully  examining  it  in  connection  with  the  tes- 
timony given  by  the  witness  named,  we  are  unable  to 
perceive  any  substantial  conflict  therein,  and  conclude 
that  the  defendant  has  no  just  ground  of  complaint  on 
account  of  the  ruling  assigned. 

There  are  further  assignments  which  relate  to  the  giv- 
ing and  refusing  of  instructions,  but  since  the  questions 
therein  presented  have  been  noticed  in  the  discussion  of 
other  assignments,  they  do  not  require  extended  notice 
in  this  connection.  There  is  no  error  in  the  record  and 
the  judgment  is 

Affirmed. 


INDEX. 


Abatement.    See  Paktxeusiiip,  4. 

A  plea  of  another  suit  pending  is  not  sustained  by  proof  of  an 
order  dismissing,  without  prejudice,  a  former  suit  on  the 
same  cause  of  action,  and  of  the  filing  by  plaintifl!  of  a  motion 
for  a  new  trial  upon  which  no  action  has  been  taken.  Council 
Bluffs  Savings  Bank  v,  Oristcold 753 

Abstracts.     See  Review,  1,  2. 

Accord  and  Satisfaction. 

In  a  suit  on  an  insurance  policy,  agreement  of  insurer  to  pay  a 
certain  sum  in  sixty  days,  acceptance  of  insured's  orders, 
and  admission  of  indebtedness  as  garnishee,  the  aggregate 
amount  assumed  being  less  than  the  amount  of  alleged  set- 
tlement, held  not  to  operate  as  an  accord  and  satisfaction. 
Omaha  Fire  Ins.  Co.  v.  Thompson 581 

AcJuiowledgment.    See  Arbitration  and  Award,  2.    Mortgages,  3. 

Act  of  God. 

In  a  suit  where  defendant  pleaded  that  the  injuries  complained 
of  resulted  from  the  act  of  God,  an  instruction  requiring  the 
defense  to  be  established  by  a  preponderanr^e  of  evidence 
was  held  erroneous.    Fremont,  E.  d  M.  V.  B.  Co.  v.  Harlin 700 

Actions.  See  Abatement.  Attachment,  16.  Banks  and  Bank- 
ing, 8-11.  Carriers,  1.  Counties,  7.  Divorce,  3,  4.  Part- 
nership, 4.    Sales,  10. 

1.  The  term  "action"  is  applicable  to  almost  any  proceeding  in 
court,  by  which  one  pursues  that  remedy  which  the  law  af- 
fords him-    Gibson  v.  Hidncy 12 

2.  RemeiUes  where  one  pays  illegal  taxes  under  protest.  Chicago, 

B.  tC-  Q.  R.  Co.  V.  Nvmaha  County 393 

Adjournment.    See  Continuance. 

Adverse  Possession.     See  Highways,  1,  2. 

One  who  has  been  in  the  open,  notorious,  exclusive  adverse  pos- 
session of  real  property  for  ten  years  becomes  vested  with  a 
valid  title.    City  of  Florence  v.  White 516 

Alimony.    See  Divorce,  1-3. 

Alteration  of  Instruments. 

1.  The  addition  of  the  name  of  a  surety  to  a  note  after  delivery 
to  payee  without  the  knowledge  of  the  maker,  is  not  such  an 
alteration  as  will  release  the  latter.  Rnysc  r.  state  Xnt.  Bank 
of  St.  Joseph 16 

<j2  C-n^r) 
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Alteration  of  InBtruments — concluded. 

2.  Inaertion  of  an  additional  description  in  an  affidavit  for  a 
mechaDic'B  lien  after  the  affidavit  had  been  verified,  held  an 
immaterial  alteration  where  the  original  description  was  suf- 
ficient.  Drexel  v.  Richards 512 

Amendments.    See  Review,  7.    Statutes,  5. 

Appeal.    See  Review. 

Appearance.    See  Partnership,  2. 

1.  A  general  appearance  by  a  defendant  in  a  cause  is  a  waiver 
of  all  defects  in  the  issuance  and  service  of  the  summons,  and 
gives  the  court  jurisdiction.    Omaha  Loan  d  Trust  Co,  iSa rings 

Bank  v.  Knight .• 342 

A  defendant  by  a  general  appearance  in  an  action  waives  the 
issuance  and  service  of  summons.  Merchants  Savings  Bank  of 
Providence  t?.  Noll 615 

Appraisement.    See  Executions,  2. 
Appropriations.    See  State. 

Arbitration  and  Award. 

1.  The  right  of  settling  differences  by  arbitration  existed  at 
common  law  and  has  not  been  taken  away  by  statute.  Bark- 
land  17.  Johnson 858 

Ackiwicledgment  of  Submission, 

2.  Failure  to  acknowledge  before  a  Justice  of  the  peace  an  agree- 
ment of  submission  is  not  an  irregularity  which  the  parties 
can  waive.   Id. 

3.  Failure  of  the  parties  to  acknowledge  before  a  justice  of  the 
peace  their  agreement  of  submission,  will  deprive  the  district 
court  of  Jurisdiction  to  confirm  the  award  or  to  render  judg- 
ment thereon  on  motion  of  the  successful  party.   Id. 

Jurisdiction. 

4.  Parties  may  waive  an  irregularity  which  does  not  go  to  the 
Jurisdiction  of  the  arbitrators  to  act,  or  to  that  of  the  district 
court  to  confirm  the  award.   Id. 

Findings. 
6.  It  is  the  duty  of  arbitrators  to  make  and  state  separately 
their  conclusions  of  fact  and  of  law  unless  the  parties  by  the 
agreement  of  submission  waived  such  requirement.   Id. 

6.  An  award  made  without  statements  of  the  conclusions  of  fact 
or  of  law  is  erroneous,  and  a  Judgment  confirming  it  may  be 
reversed,  unless  such  statements  were  waived.   Id. 

7.  Failure  of  arbitrators  to  state  their  conclusions  of  fact  and 
of  law  is  an  irregularity,  but  does  not  invalidate  the  award 
or  oust  the  district  court  of  Jurisdiction  to  confirm  it.   Id. 

Mistake  in  Computation. 

8.  On  motion,  an  award  can  only  be  set  aside  or  modified  for 
mistake  in  computation  when  it  appears  that  the  mistake 
was  that  of  all  the  arbitrators  whose  concurrence  was  neces- 
sary to  the  making  of  the  award.   Id. 
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Arbitration  and  Award — concluded. 

9.  Party  held  estopped  from  assailing  an  award  on  the  ground 
of  mistake  in  computation,  and  on  the  ground  of  failure  of 
the  arbitrators  to  state  their  conclusions  of  law  and  of  fact. 
Id 859 

Assault  and  Battery. 

1.  One  who  has  comn^anded  an  intruder  to  leave  his  premises 
is  authorized  to  use  such  means  as  may  be  reasonably  neces- 
sary to  enforce  his  command;  but  if  in  so  doing  he  exceed 
the  bounds  of  reasonable  force  he  will  be  guilty  of  an  assault. 
Harshman  v.  Rose 113 

Pleading. 

2.  In  a  civil  action  for  assault  and  battery,  it  is  unnecessary  to 
specially  allege  such  damages  as  are  the  necessary  and  usual 
consequence  of  the  act  complained  of.   Id, 

3.  A  petition  charging  the  defendant  with  unlawfully  beating 
and  wounding  the  plalntifF  on  the  head  with  a  pitchfork 
whereby  he,  plaintiff,  "was  wounded  and  is,  and  for  a  long 
time  will  be,  sick,  and  has  suffered,  and  will  suffer,  great 
bodily  pain  and  discomfort,"  states  a  cause  of  action  for  such 
physical  and  mental  suffering  as  is  the  natural  and  proxi- 
mate result  of  the  wrong  so  alleged.   Id. 

Damages.    Evidence. 

4.  Evidence  held  sufficient  to  sustain  a  judgment  for  plaintiff  in 
an  action  for  damages  for  assault  and  battery,  where  defend- 
ant used  excessive  force  in  ejecting  plaintiff  from  the  for- 
mer's premises.   Id. 

6.  In  a  suit  for  damages  for  assault  and  battery,  self-defense 
being  pleaded  by  defendant,  evidence  that  plaintiff  was  of  a 
quarrelsome  disposition  and  ungovernable  temper  must  be 
made  by  proof  of  general  reputation  and  not  by  opinions  of 
witnesses.    GoHer  v.  Lund 867 

Assessments.    See  Taxation. 

Assignments.    See  Mortgages,  4,  6.    Negotiable  Instruments,  5. 
Pledges. 

Assignments  of  Error.     See  New  Trial,  2.    Review,  3-8. 

Attachment.     See  Justice  of  the  Peace,  1.    Negotiable  Instru- 
ments, 1.    Usury,  5. 

Leave  of  Court. 

1.  Though  a  sheriff  in  possession  of  personalty  for  safe  keeping, 
pending  application  for  a  receiver,  be  deemed  a  receiver,  the 
levy  of  an  attachment  on  a  portion  of  the  property  without 
leave  of  court  is  not  void  in  absence  of  any  objection  by  the 
sheriff  as  custodian,  or  by  the  receiver,  on  that  ground.  Ack- 
ennan  v.  Ackerman. 54 

Bonds.    Actions.' 

2.  Petition  held  not  to  state  a  cause  of  action  on  an  attachment 
bond.    Hopewell  v.  McOretc 789 

3.  The  obligation  of  a  surety  in  an  undertaking  in  attachment  is 
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Attachment — con  eluded, 

to  pay  the  obligees  thereof  the  damages  sustained  by  reason 
of  the  attachment,  "If  the  order  be  wrongfully  obtained."   Id. 

4.  An  attachment  bond  is  valid  without  the  signature  of  the  at- 
taching plaintiff,  and  where  he  does  not  sign  the  bond  he  is 
not  liable  thereon  to  defendant  in  attachment,  iitorz  v.  Fin- 
kleateiftr 177 

5.  In  an  action  on  an  attachment  bond,  where  the  answer  is  a 
general  denial  of  the  averments  of  the  petition,  the  burden  is 
upon  the  plaintiff  to  show  that  the  attachment  was  wrong- 
fully issued.   Id. 

6.  In  an  action  on  an  attachment  bond  where  the  answer  was  a 
general  denial,  an  instruction  which  permitted  the  jury  to  re- 
turn a  verdict  for  plaintiff  upon  finding  that  the  attachment 
was  merely  dissolved,  held  erroneous.    Id. 

Lien. 

7.  A  creditor  who  attaches  a  chose  in  action  acquires  only  a 
lien  upon  the  interest  which  the  defendant  in  the  attachment 
suit  had  therein  at  the  time  the  chose  in  action  was  seized. 
Hartford  Life  <£•  Annuity  Inn.  Co.  r.  Cummings 243 

AflidavUH. 

8.  A  statement  in  an  affidavit  for  attachment  that  the  action  is 
one  "upon  an  account  for  goods  sold  and  delivered  by  plaint- 
iff to  defendant  at  his  request,"  held  sufficient  to  show  that 
the  action  was  one  in  which  an  attachment  might  issue,  and 
to  give  the  court  jurisdiction  of  the  attachment  suit.    Groiie 

V.  Xofjle 363 

9.  Where  the  claim  appears  from  the  statements  of  the  affidavit 
to  be  one  for  which  an  attachment  is  authorized,  but  its  na- 
ture is  not  fully  set  forth,  reference  may  be  had  to  the  peti- 
tion.   Id. 

10.  An  attachment  affidavit  must  contain  a  statement  of  the  na- 
ture of  plaintiff's  claim.    Id. 

11.  Held,  That  the  court  did  not  err  in  overruling  a  motion  to 
discharge  the  attachment  on  the  ground  that  the  affidavit 
did  not  state  the  nature  of  plaintiff's  claim  as  contained  in 
the  amended  petition.    /(/ 3«i 

12.  It  is  not  ground  for  the  discharge  of  an  attachment  that  some 
portion  of  the  sum  stated  in  the  affidavit  is  not  due.    Id. 

13.  A  slight  variance  between  the  amount  stated  in  the  affidavit 
and  that  actually  due,  held  immaterial.   Id. 

Kridenee. 

14.  Proof  in  attachment  suit  held  sufficient  to  support  the  finding 
of  the  court  sustaining  the  attachment.   Id. 

15.  Evidence  heid  sufficient  to  sustain  findings  and  judgment  for 
plaintiff.     Id ^ 365 

.furiadietion. 

16.  Jurisdiction  over  attached  property  is  not  lost  by  failure  to 
serve  process  in  the  main  case  so  long  as  the  action  remains 
pending.    Harhmau  r.  Clapi) 048 
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Attorney  and  Client.    See  Evidence,  10-12.    Judgments,  2. 

Attorneys.    See  Trial,  3,  4. 

Review  of  proceeding  whereby  defendant  was  disbarred.  Blod- 
gett  t\  fitate 121 

Attorneys'  Fees.     See  Insurance,  12.     Wills,  4. 

Attorneys'  Liens.     See  Intervention. 

An  attorney's  lien  cannot  be  enforced  where  there  is  nothing  to 
which  It  can  attach.    YeiHcr  r.  Loire 310 

Attornment.     See  Landlord  and  Tenant,  1,  2. 
Auditor  of  Public  Accounts.     See  State. 
Australian  Ballot  Law.    See  Elections. 
Banks  and  Banking.    See  Checks.    Trusts.    Usury. 

Collections, 

1.  A  bank  which  undertakes  the  collection  of  a  customer's  check 
is  guilty  of  negligence  in  sending  it  for  payment  direct  to  the 
drawee  bank,  provided  there  is  In  the  same  town  another 
bank  in  good  standing.  Western  ^yhceled  Scraper  Co,  r. 
Sndilek    105 

2.  The  legal  title  of  commercial  paper  indorsed  "for  collection" 
passes  to  the  Indorsee  only  so  far  as  to  enable  him  to  demand 
and  enforce  payment  thereof.  Branch  v.  United  States  \at. 
Bank  of  Omaha 470 

3.  The  owner  of  paper  indorsed  "for  collection"  may  control 
the  same  until  paid  in  full,  and  may  intercept  the  proceeds 
thereof  in  the  hands  of  an  intermediate  agent.    Id. 

4.  The  mere  crediting  of  the  account  of  the  remitting  bank  by 
a  correspondent  employed  by  It  to  make  collections  does  not 
create  in  favor  of  the  latter  such  an  equity  as  can  be  inter- 
posed in  defense  of  an  action  by  the  owner  of  the  paper  so 
collected  for  the  proceeds  thereof.   Id. 

5.  Evidence  Jield  Insufficient  to  prove  that  the  position  of  appel- 
lant, a  sub-agent  for  the  collection  of  commercial  paper,  has 
been  altered  to  Its  damage  through  the  placing  of  the  pro- 
ceeds of  such  paper  to  the  credit  of  the  bank  from  which  It 
was  received.    Id. 

Insohency.     TiUjht  of  Bank. 

6.  In  a  proceeding  under  ch.  8,  Comp.  Stats.,  to  wind  up  an  in- 
solvent bank,  the  corporation  remains  an  Interested  party 
and  may  resist  an  application  for  an  order  conferring  upon 
the  receiver  authority  not  within  the  original  order  appoint- 
ing him.    State  v.  German  Savinus  Bank 734 

7.  A  proceeding  by  the  receiver  of  an  Insolvent  bank  to  collect 
unpaid  subscriptions  to  its  capital  stock  Is  one  on  behalf  of 
creditors  of  the  corporation,  and  is  a  "case  of  claims"  against 
it  within  the  meaning  of  sec.  4,  art.  11,  of  the  constitution, 
under  miscellaneous  corporations.    /(/ 735 

Reorganization.    Liability  of  Successor. 

8.  The  petition  of  a  creditor  of  a  banking  association,  which 
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disclosed  that  another  bank,  as  successor,  assumed  the  lia- 
bilities of  its  predecessor,  and  that  plaintiff's  claim  was  one 
of  the  unpaid  liabilities,  held  to  state  sufficient  facts  to  entitle 
plaintiff  to  relief  as  against  such  successor.    Tecumseh  Nat, 

Bank  v.  Best 518 

9.  Evidence  held  insufficient  to  show  that  a  national  bank,  suc- 
ceeding a  banking  association,  assumed  the  debts  of  the  asso- 
ciation.   Tecumtteh  Xat,  Bank  t\  Haundei's 521 

Rale  of  Stock. 

10.  Evidence  held  sufficient  to  sustain  a  decree  in  favor  of  a  pur- 
chaser of  bank  stock  in  an  action  by  him  to  rescind  the  con- 
tract on  the  ground  that  he  was  induced  to  buy  the  stock 
through  the  seller's  false  representations  as  to  its  value. 
Olcott  V.  Bolton 779 

Liability  of  Stockholders, 

11.  Sec.  35,  ch.  8.  Comp.  Stats.,  conferring  upon  district  courts 
power  to  order  the  receiver  of  an  insolvent  bank  to  enforce 
the  liabilities  of  stockholders,  refers  to  liabilities  upon  their 
stock.    State  v.  Herman  Savings  Bank 734 

12.  Sec.  4,  art.  11,  of  the  constitution,  under  miscellaneous  cor- 
porations, makes  the  liability  of  subscribers  for  unpaid  sub- 
scriptions a  secondary  liability  to  be  enforced  only  after  the 
amount  of  the  debts  has  been  Judicially  ascertained  and  the 
corporate  property  exhausted.    Id 735 

13.  Sec.  35,  ch.  8,  Comp.  Stats.,  in  so  far  as  it  attempts  to  author- 
ize actions  to  recover  unpaid  stock  subscriptions  before  the 
corporate  debts  have  been  Judicially  ascertained  and  the  cor- 
porate property  exhausted,  is  unconstitutional  and  void.   Id. 

Bastardy. 

In  a  bastardy  action  it  is  prejudicial  error  to  admit  in  evidence, 
over  proper  objections,  an  offer  of  marriage  by  the  putative 
father  to  the  mother  of  the  bastard  child,  made  with  a  view 
to  the  settlement  of  such  proceeding  about  to  be  commenced. 
Lisy  r.  State 226 

Bathing  Besorts. 

1.  In  a  suit  against  a  bath-house  company  the  court  erred  in 
directing  a  verdict  for  the  company,  where  it  failed  to  search 
for  a  missing  bather  when  notified  of  his  disappearance  in 
time  to  rescue  him.  Brotherton  r.  Manhattan  Beach  Improve- 
ment Co 214 

2.  A  company  maintaining  a  bathing  resort  and  letting  out  its 
privileges  to  the  public  for  hire  is  bound  to  take  such  pre- 
cautions for  the  safety  of  bathers  as  a  person  of  ordinary 
prudence  would  take  under  the  circumstances.   Id. 

Beet-Sugar  Bounties.    See  Bounties. 
Beneficiaries.    See  Insurance,  16-18. 
Bill  of  Exceptions.    See  Instructions,  1.    Review,  9-20. 
Examination  and  Amendment. 
1.  A  motion  to  quash  a  bill  of  exceptions,  on  the  ground  that  It 
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was  not  presented  to  the  adverse  party,  or  to  his  attorney,  for 
examination  and  amendment  within  the  statutory  period, 
should  be  made  within  a  reasonable  time  after  the  bill  is  filed 
in  the  appellate  court.    Nash  r,  Costello 325 

2.  Where  objection  to  a  bill,  on  the  ground  that  it  was  not  pre- 
sented to  the  adverse  party  within  the  statutory  time,  is  not 
made  for  eighteen  months  after  the  filing  of  the  transcript 
and  briefs,  the  objection  will  be  considered  waived.    Id. 

3.  Objection  to  a  bill  of  exceptions  that  it  was  not  presented  for 
examination  and  amendment  within  the  statutory  period,  not 
made  before  the  bill  was  signed  and  allowed  by  the  trial 
judge  but  raised  for  the  first  time  in  the  supreme  court,  will 
not  be  considered.    Thompson  v.  Missouri  P.  R.  Co 329 

4.  Where  a  bill  is  served  upon  the  adverse  party  after  the  time 
therefor  had  expired,  and  the  parties  stipulated  in  writing 
that  the  trial  judge  should  sign  and  allow  the  bill,  it  is  a 
waiver  of  the  objection  that  the  bill  was  not  presented  within 
the  time  fixed  by  law  or  the  order  of  the  court.   Id. 

5.  A  bill  presented  for  amendment  after  expiration  of  the  time 
limited  by  statute  may  be  quashed  where  objection  to  its  al- 
lowance on  that  ground  was  made  before  the  trial  judge  and 
promptly  renewed  by  motion  in  the  appellate  court  before 
briefs  were  filed  on  the  merits  of  the  case.  Trumble  v.  Tt-um- 
hie. 332 

AUotcance. 

6.  The  statute  by  which  the  clerk  of  the  district  court  Is  al-    . 
lowed  to  settle  and  sign  a  bill  of  exceptions  must  be  strictly 
construed.    Scott  v.  Overall 144 

7.  In  allowing  a  bill  of  exceptions,  a  statement  by  the  clerk  In 
his  certificate,  that  he  has  knowledge  of  the  absence  of  the 
judge,  will  not  take  the  place  of  an  affidavit  required  by  stat- 
ute.  Id, 

8.  A  stipulation,  "It  is  hereby  agreed  that  the  clerk  of  the  dis- 
trict court  sign  this  bill  of  exceptions,  instead  of  the  judge 
who  presided  at  the  trial  of  this  case,"  held  sufficient  to  au- 
thorize the  clerk  to  sign  and  settle  the  bill.  Behrends  v.  Bey- 
schUtfj   305 

Authentication, 

9.  A  bill  may  be  considered  upon  satisfactory  proof  of  its  proper 
authentication,  though  the  authentication  has  been  lost. 
Winters  v.  Means 209 

10.  The  clerk's  certificate  of  authentication  should  identify  the 
document  as  the  bill  of  exceptions.    Behrends  v.  Beyschlag 305 

11.  The  words,  "this  bill  of  exceptions/'  in  a  stipulation,  held 
equivalent  to  an  agreement  that  the  document  to  which  the 
stipulation  was  attached  was  a  true  bill  of  exceptions.   Id, 

Contents, 

12.  A  bill  of  exceptions  must  contain  all  the  evidence  upon  which 
questions  of  fact  are  to  be  determined,  a  reference  in  the  bill 
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to  evidence  preserved  in  another  bill,  in  an  independent  case, 

not  being  sufficient.    Tvcunm'h  Xat.  Bank  r.  Best 51S 

Motion  to  Qunnh,  Lachen. 
13.  A  motion  to  quash  a  bill  of  exceptions  which  has  been  duly 
allowed  by  the  trial  judge  and  properly  authenticated,  the 
motion  having  been  made  mure  than  a  year  after  the  filing 
of  the  bill  and  the  transcript  in  the  supreme  court,  and  after 
the  service  of  briefs  in  the  case,  comes  too  late.  7'*o)m/woh 
r.  Misftouri  I',  K.  Co 33<> 

Bill  of  Lading.     See  Carriers,  4. 

3ill  of  Sale.    See  Insurance,  15.    Sales,  1. 

Bills  and  Notes.  See  Banks  and  Banking,  2-5.  Checks.  Nego- 
tiari.e  Instruments. 

3oard  of  Transportation.     See  Railroad  Companies,  1. 

r>onds.    See  Attachment,  3-6.    Municipal  Corporations,  12. 

Bounties. 

Chapter  1,  Session  Laws,  1895,  providing  for  sugar  bounties, 
carries  no  appropriation  for  payment  thereof,  and  there  being 
no  appropriation  for  that  purpose  elsewhere,  the  auditor  has 
no  authority  to  issue  warrants  in  payment  of  such  bounties. 
i^tate  r.  Moore 8g 

Bridges.    See  Damages,  4. 

Briefs.    See  Review,  21. 

Brokers. 

1.  A  real  estate  broker  employed  to  make  a  sale  has  no  claim 
for  commissions  until  he' furnishes  a  purchaser  willing  and 
able  to  buy  the  property  upon  the  terms  fixed  by  his  princi- 
pal.   Stvirart  v.  Smith 631 

2.  Verdict  for  defendant  in  a  suit  by  a  real  estate  broker  for 
commissions  held  sustained  by  the  evidence.    Id. 

Burden  of  Proof.  See  Attachment,  5.  Contracts,  5.  Fraud.  2. 
Fraudulent  Conveyances,  1.  Insurance,  26.  Lihel  and 
Slander,  2.    Negotiarle  Instruments,  7. 

Burglaxy. 

1.  Commission  of  the  act  In  the  night-time  is  an  essential  ele- 
ment of  the  crime  of  burglary.    In  re  McVvy 481 

2.  Under  an  information  against  a  person  for  the  crime  of  bur- 
glary, he  cannot  be  convicted  of  the  statutory  offense  of 
breaking  and  entering  buildings  in  the  daytime.    Id. 

Carriers. 

1.  An  action  against  a  carrier  for  failure  to  deliver  goods  cannot 
be  maintained  by  the  consignor  in  the  absence  of  averments 
that  he  was  the  owner  of  the  goods,  that  he  was  liable  for 
their  loss,  or  that  he  had  sustained  special  damage,  i  nion 
P.  R.  Co.  V.  Mvtvulf 452 
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2.  It  is  the  duty  of  a  railroad  company  to  receive  and  transport 
to  the  terminus  of  its  line,  and  to  safely  deliver  to  a  connect- 
ing carrier,  goods  offered  for  shipment  and  consigned  to  a 
place  beyond  its  line.    Frcmonty  E,  d  M,  V,  R.  Co.  r.  Watem..  592 

3.  A  company  receiving  for  shipment  goods  consigned  to  a  place 
on  the  line  of  a  connecting  carrier,  under  an  agreement  to 

.  transport  them  to  the  terminus  of  its  own  road,  is  not  an- 
swerable therefor  after  their  safe  delivery  to  the  connecting 
carrier  named  in  the  contract  of  shipment.   Id. 

4.  Bill  of  lading  examined,  and  construed  as  an  agreement  for 
the  carriage  of  goods  over  the  defendant's  line  of  road  only. 
Id. 

Chattel  Mortgages.    See  Fraudulent  Conveyances,  3.   Replevin, 
4.    Trover  and  Conversion. 

1.  Completed  agreement  not  to  file  mortgage  until  financial  dif- 
ficulty of  mortgagor  made  registration  necessary  to  protect 
interests  of  mortgagee,  the  former  to  notify  him  of  such  diffi- 
culty, held  to  render  the  conveyance  void  as  to  mortgagor's 
creditors.    Ackerman  v.  Ackerman 54 

2.  A  chattel  mortgage  creates  merely  a  lien  and  does  not  pass 

title  to  mortgagee.    liobiu»on  v.  Kilpatrick 795 

Omaha  Fire  Ins.  Co.  v.  Thowpnon 581 

Checks. 

1.  A  customer's  bank  check  is  not  intended  for  circulation  as  a 
medium  of  exchange,  and  should  be  presented  for  payment 
with  the  dispatch  consistent  with  the  circumstances  of  the 
case  and  the  transaction  of  other  commercial  business.  West- 
em  Wheeled  Scraper  Co.  r.  Sadilek 105 

2.  A  bank  receiving  for  collection  a  customer's  check  is  re- 
quired to  pay  the  same  upon  the  receipt  thereof  during  busi- 
ness hours,  or  to  promptly  give  notice  of  its  dishonor  in 
order  to  charge  the  drawer  and  indorsers  thereof.    Id. 

3.  Held,  From  the  evidence,  that  prejudice  to  drawer  of  a  check 
would  be  presumed,  where  he  did  not  receive  prompt  notice 
of  its  dishonor.   Id, 

Claims.    See  Counties,  6. 

Clerk  of  District  Court.    See  Bill  of  Exceptions,  8. 

Collateral  Attack.     See  County  Treasurers. 

Collections.     See  Banks  and  Banking,  2-5. 

dommercial  Paper.     See  Banks  and  Banking,  2-5. 

Common  Carriers.    See  Carriers.    Street  Railways. 

Conflict  of  Laws. 

1.  As  a  general  rule  the  law  of  another  state,  in  absence  of 
proof,  is  presumed  to  be  the  same  as  that  of  the  state  of  the 
forum.     East  OmaM  Street  R.  Co.  v.  Godola 906 

2.  There  are  exceptions  to  the  rule  that  the  laws  of  another 
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state,  in  absence  of  evidence  to  the  contrary,  are  presumed 
to  be  the  same  as  the  laws  of  the  forum.    Council  Bluffs  Sac- 

ings  Bank  v.  Griswold 753 

In  absence  of  evidence  to  the  contrary,  it  will  be  presumed 
that  courts  of  general  jurisdiction  of  another  state  possess 
the  authority  they  assumed  to  exercise,  and  that  the  methods 
of  procedure  pursued  by  them  are  authorized  by  the  laws  of 
that  state,  though  diftering  from  the  practice  of  the  forum. 
Id, 

Consideration.  See  Hi:8mand  and  Wife,  5.  Mortgages,  1.  Sales,  1. 

Conspiracy. 

1.  A  conspiracy  may  be  proved  by  circumstantial  evidence. 
Farley  v.  Peebles 723 

2.  One  means  of  proof  is  by  showing  overt  acts  of  the  Individ- 
uals  charged  with  the  conspiracy.    Id. 

3.  Declarations  tending  so  directly  toward  the  accomplishment 
of  the  alleged  common  object  as  to  constitute  a  part  of  the 
vcH  ffcstcr,  are  admissible  in  evidence.   Id. 

4.  From  the  fact  that  different  persons  at  different  times  by 
their  acts  pursue  the  same  object,  the  jury  may,  in  connec- 
tion with  other  facts,  infer  the  existence  of  a  conspiracy  to 
eftect  that  object.   Id, 

5.  In  order  to  justify  the  admission  in  evidence  of  overt  acts  of 
individuals  it  is  not  necessary  to  first  prove  by  other  evi- 
dence the  existence  of  the  conspiracy.   Id. 

6.  Purposes  of  evidence  of  overt  acts  and  of  declarations  of  con- 
spirators.   Id 724 

Constitutional  Law.      See  Banks  and  Banking,  13.      Railroad 
Companies,  1.    Statutes. 
To  authorize  the  expenditure  of  public  funds  the  constitution 
requires  a  specific  appropriation  made  by  law.  State  v,  Moore,    88 

Construction.    See  Contracts,  1,  2 

Contempt. 

A  finding  without  a  judgment  in  a  summary  prosecution  for 
contempt  of  court  will  not  be  reviewed  by  means  of  a  pro- 
ceeding in  error.   Blodgett  v.  State 121 

Contests.    See  Wills,  1-3. 

Continuance. 

1.  Affidavits  for  continuance,  to  be  available  on  review,  must  be 
embodied  in  the  bill  of  exceptions.   Hans  r.  State 150 

2.  In  a  criminal  case,  a  motion  by  accused  for  a  continuance  on 
the  ground  that  a  witness  is  absent,  may  be  overruled  where 
the  state  admits  that  the  witness,  if  present,  would  testify  as 
stated  in  the  affidavit  in  support  of  the  motion.  Fanton  r. 
State 351 

S.  A  party  who  obtained  one  adjournment  in  a  suit  before  a 
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Justice  of  the  peace  cannot  procure  another  adjournment 
extending  more  than  thirty  days  from  the  return  day,  on  a 
general  affidavit  in  the  language  of  sec.  960  of  the  Code,  it 
being  necessary  for  that  purpose  to  comply  with  sec.  961  of 
the  Code.    Moran  v.  McCuUum 449 

Contracts.  See  Carriers,  3.  Corporations,  2.  Custom  and 
Usage.  Landlord  and  Tenant.  Municipal  Corpora- 
tions, 14.  Negotiable  Instruments.  Sales.  Scuools 
AND  School  Districts,  2-4.  State,  5.  Vendor  and 
Vendee. 

Construction. 
Where  a  written  contract  is  to  be  construed  with  reference 
to  its  terms  alone,  it  is  the  duty  of  the  court  to  interpret  it. 
Rosenthal  v.  Ogden 218 

2.  Where  the  construction  or  application  of  a  written  contract 
depends  upon  extrinsic  facts,  it  should  be  submitted  with  the 
questions  of  fact,  under  proper  instructions,  to  the  jury.    Id, .  219 

Reformation, 

3.  To  Justify  the  reformation  of  a  written  contract  for  mistake, 
the  mistake  must  be  mutual  and  established  by  clear,  con- 
vincing, and  satisfactory  proof.   Home  Fire  Ins,  Co,  v,  Wood^ ,  381 

Agency, 

4.  Held,  That  a  principal  who  gave  a  person  the  exclusive 
agency  for  the  sale  of  the  former's  property  for  an  indefinite 
period,  could  revoke  the  agent's  authority  any  time  before 
sale.    Woods  v.  Hart 497 

Deceit. 
6.  The  burden  of  proving  fraud  or  misrepresentation  in  the 
making  of  a  contract  is  upon  the  party  alleging  it.   Id, 
Public  Policy, 

6.  A  stipulation  in  a  contract  giving  a  person  the  exclusive 
agency  for  the  sale  of  the  principal's  property  for  an  indefi- 
nite period  does  not  render  such  contract  void  as  against 
public  policy.   Id, 

7.  A  contract  for  commission  sales  of  intoxicating  liquors  by 
one  as  agent  of  another,  neither  of  whom  has  been  licensed, 

is  void  as  against  public  policy.    Rocco  v.  FrapoH 665 

8.  Courts  will  refuse  to  enforce  contracts  which  are  manifestly 
contrary  to  public  policy  or  sound  morals.   Id, 

Conversion.    See  Replevin,  1. 

Corporations.    See  Banks  and  Banking.     Guaranty. 

Stock. 

1,  One  claiming  stock  by  purchase  from  a  cashier  who  wrong- 
fully used  the  funds  of  his  bank  to  buy  the  stock,  held,  under 
evidence  set  out  in  opinion,  not  an  innocent  purchaser  for 
value.     Tecumseh  yat.  Bank  v.  Russell 277 

2.  Held,  That  a  corporation  which  issued  a  new  certificate  to  a 
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pledgee  of  original  stock,  waived  its  right  to  rescind  the  con- 
tract with  the  original  holder  and  cancel  the  stock  on  the 
ground  of  fraud  in  its  procurement   Id. 

3.  Evidence  held  sufficient  to  sustain  a  decree  in  favor  of  a  pur- 
chaser of  bank  stock  in  an  action  by  him  to  rescind  the  con- 
tract on  the  ground  that  he  was  induced  to  buy  the  stock 
through  the  seller's  false  representations  as  to  its  value. 
Olcott  r.  Bolton 779 

Preferences. 

4.  A  corporation  may  not  prefer  a  debt  owing  to  its  own  di- 
rectors, or  a  debt  for  which  such  directors  are  sureties. 
Campbell  Printing  PrvHx  d  Mfg.  Co.  r.  Marder 28» 

5.  There  is  no  inflexible  rule  in  existence  which,  under  all  con- 
ditions, prevents  an  insolvent  corporation  from  transferring 
or  incumbering  its  property  in  good  faith  and  for  proper  pur- 
poses.   Shaw  V.  Robinson 403 

6.  An  insolvent  corporation  may,  in  the  absence  of  actual 
fraud,  prefer  one  or  more  of  its  creditors  to  the  exclusion  of 
others.    Wallachs  v.  Robinson 46» 

Her  vice  of  Process. 

It  Where  attempt  is  made  to  serve  a  summons  upon  a  corpora- 
tion, and  the  persons  served  are  not  at  the  time  officers  of,  or 
connected  with,  the  corporation,  the  case  is  one  of  total  ab- 
sence of  service.  CampMl  Printing  Press  d  Mfg.  Co.  r.  Marder,  28S 
Enforcetnent  of  Claims. 

8.  One  corporation  having  acquired  all  the  stock  of  another, 
and  then,  through  its  officers,  having  procured  that  other 
to  execute  to  it  a  bill  of  sale  of  all  its  assets  to  secure  an  ex- 
isting indebtedness,  and  there  remaining  as  a  consequence 
of  such  acts  no  officers  or  place  of  business  or  tangible  assets 
of  such  second  corporation,  setnble,  that  another  creditor  of 
the  second  corporation  need  not  procure  Judgment  against  it 
preliminary  to  an  action  against  the  first  for  the  purpose  of 
enforcing  its  claim  against  the  second.   Id. 

Costa.    See  Insurance,  12.    Usury,  5.    Vendor  and  Vendee,  8. 

1.  Taxation  and  collection  by  a  Justice  of  the  peace  of  $1  for 
a  second  day's  attendance  upon  the  hearing  of  a  motion  to 
dissolve  an  attachment  held  not  Illegal.    Gibson  v.  Sidney 12 

2.  The  right  of  a  litigant  to  recover  costs  is  a  statutory  one. 
City  of  Hastings  r.  Mills 842 

3.  A  plaintiff  who  recovered  a  verdict  for  $200,  only.  In  the  dis- 
trict court  in  a  suit  by  him  against  a  city  for  an  injury  sus- 
tained by  falling  into  an  unguarded  excavation  in  a  street, 
held  not  entitled  to  recover  costs.    Id. 

Counties.    See  Taxation. 

Sale  of  Public  Lands. 
1.  The  determination  of  whether  or  not  the  proposition  to  sell 
the  public  gi*ounds  of  a  county  received  the  required  number 
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of  votes  to  work  its  adoption,  held  not  a  matter  for  the  official 

determination  of  the  county  board.    Sicnlm^if  r.  State 127 

Douf/las  Count!/  r.  Keller 139 

.  2.  Sec.  30,  art.  1.  ch.  18,  Comp.  Stats.,  requiring  an  affirmative 
vote  of  two-thirds  of  the  electors  voting  to' carry  a  proposi- 
tion, applies  to  a  proposition  to  sell  the  public  grounds  of  a 
county.    Id. 

3.  The  authority  to  sell  public  lands  of  the  county  held  to  de- 
pend upon  it  appearing  from  the  abstract  made  during  the 
official  canvass  of  the  election  returns  filed  with  the  county 
clerk,  that  the  requisite  number  of  votes  have  been  cast  in 
favor  of  the  proposition.    Id. 

4.  A  county  board,  in  attempting  to  sell  public  lands,  not  being 
required  to  make  findings  as  to  the  result  of  the  election  on 
the  proposition  for  a  sale,  the  action  of  a  subsequent  board 
in  passing  upon  claims  of  the  purchasers  for  repayment  of 
the  purchase  money  on  the  ground  that  there  was  no  au- 
thority to  make  the  sale,  held  not  to  involve  a  review  or  a 
reversal  of  the  finding  of  the  former  board.   Id. 

Claiwis. 
6.  Question  of  title  and  of  validity  of  conveyance  by  commis- 
sioners held  not  to  deprive  the  county  board  of  Jurisdiction 
to  determine  the  validity  of  a  sale  in  passing  upon  claims  for 
repayment  of  purchase  money.   Id. 

6.  The  word  "claim,"  as  used  in  sec.  37,  art.  1,  ch.  18,  Comp. 
Stats.,  requiring  persons  having  claims  against  the  county 
to  file  them  with  the  county  clerk,  has  reference  only  to 
claims  originating  in  contract,  express  of  implied.  Doufflan 
County  V.  Taylor 536 

7.  One  owning  city  lots  abutting  on  a  street,  only  one-half  of 
which  is  in  the  city  of  Omaha,  may  recover  from  Douglas 
county  damages  resulting  from  its  action  in  grading  the 
street  in  front  of  the  lots,  though  plaintiff  did  not  file  his 
claim  with  the  county  clerk.   Id. 

County  Board.     See  Counties. 

County  Treasurers. 

The  authority  of  a  county  treasurer  to  deposit  for  safe  keeping 
in  bank  the  funds  entrusted  to  his  care  cannot  be  questioned 
in  a  strictly  collateral  proceeding.  Western  Wheeled  ticraper 
Co.  V.  Hadilek 10« 

Courts.     See  Conflict  of  Laws,  2,  3.     New  Tuial,  1. 

1.  The  original  Jurisdiction  of  the  supreme  court  is  confined  to 
cases  relating  to  the  revenue,  civil  cases  where  the  state  is 
a  party,  mntuUtmuH,  quo  irarranto,  and  hahenH  eorpus.  State  v. 
Piper 25 

2.  Jurisdiction  of  the  subject-matter  of  an  action  cannot  be 
conterred  upon  a  court  by  consent.    Burkhiud  i\  Johnaon 8r>ii 

Covenants.     See  Limitation  of  Actions,  1. 
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Creditors'  Bill.    See  Fraudulent  Conveyances,  7.    Husband  and 
Wife,  2. 

1.  Order  subjecting  property,  conveyed  by  son  to  mother,  to 
payment  of  a  claim  in  favor  of  a  Judgment  creditor  of  the 
son,  held  not  sustained  by  the  evidence.  Nat.  Bank  of  Com- 
merve  v.  Chapman 484 

2.  A  druggist  failed  in  business  and  confessed  judgment  on  a 
note  in  favor  of  his  mother  who  loaned  him  money  to  buy  his 
drug  store,  and  in  a  contest  between  her  and  other  creditors 
seeking  to  subject  to  the  payment  of  their  claims  the  pro- 
ceeds of  a  sale  under  execution  on  the  judgment  thus  con- 
fessed, it  was  held  that  the  preference  in  favor  of  the  mother 
was  not  fraudulent.    Clarke  Drug  Co.  r.  Boardman 687 

Criminal  Law.    See  Indictment  and  Information.    Instrittions, 
1-6.    New  Trial,  1. 

1.  Refusal,  before  trial,  to  require  the  state  to  elect  as  to  which 
count  of  the  information  it  would  reply  upon,  held  reviewable 
without  being  assigned  as  error  in  the  motion  for  a  new 
trial.    Hang  v.  State 150 

2.  An  order  in  a  criminal  case  permitting  the  state  to  withdraw 
its  rest,  for  the  purpose  of  introducing  further  testimony, 
will  not  be  disturbed  where  an  abuse  of  discretion  on  the 
part  of  the  trial  court  has  not  been  shown.    Id 151 

3.  In  a  prosecution  for  a  misdemeanor  it  Is  not  essential  that 
the  state  should  prove  the  commission  of  the  offense  on  the 
precise  date  laid  in  the  information,  it  being  sufficient  to  es- 
tablish that  the  crime  was  committed  within  the  statute  of 
limitations.    Id. 

4.  Where  the  intention  of  the  accused  is  a  material  fact,  and  he 
takes  the  stand  on  his  own  behalf,  he  may  be  asked  directly 
what  was  his  intention  with  regard  to  the  act  complained  of. 
CumMinga  r.  State 274 

5.  A  motion  by  accused  for  a  continuance  on  the  ground  that  a 
witness  is  absent,  may  be  overruled  where  the  state  admits 
that  the  witness,  if  present,  would  testify  as  stated  in  the 
affidavit  in  support  of  the  motion.    Fauton  v.  State 351 

6.  Jurisdiction  to  pronounce  a  particular  sentence  is  as  essen- 
tial as  Jurisdiction  of  the  person  and  subject-matter.  In  re 
McVeif    481 

Criminal  Libel.    See  Libel  and  Slander. 

Crops.     See  Damages,  3. 

Custom  and  tJsage. 

1.  The  business  usage  of  a  particular  individual  is  not  admis- 
sible to  interpret  a  contract  between  that  individual  and  an- 
other in  the  absence  of  proof  of  knowledge  by  the  latter  of 
such  usage.    Oamble  v.  Stauber  Mfg.  Co 463 

2.  Evidence  showing  that  it  was  customary  for  residents  of  a 
city  to  take  possession  of  streets  with  the  purpose  of  using 
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them  temporarily  without  claiming  title,  and  that  the  city 
acquiesced  In  such  possession,  Jield  properly  excluded.  City 
of  Florence  v.  White 516 

Bamag^es.  See  Assault  and  Battery.  Bathing  Resorts.  Neg- 
ligence, 12.  Principal  and  Agent,  1.  Replevin,  1. 
Sales,  10.  Schools  and  School  Districts,  2-4.  Vendor 
AND  Vendee,  2,  6.    Waters,  9. 

Grade  of  Street 

1.  Evidence  held  sufficient  to  sustain  a  judgment  for  plaintiff  for 
$500  in  a  suit  against  a  county  for  damages  resulting  from 
the  action  of  the  county  in  grading  a  street  In  front  of  plaint- 
iff's lots.    Douglas  County  v.  Taylor 546 

Excessive  Judgment. 

2.  The  mere  fact  that  a  verdict  for  $2,865.30  was  $105  In  excess 
of  the  amount  recoverable  is  not  sufficient  to  show  that  the 
jury  was  influenced  by  passion  or  prejudice.  Omalut  Fire  Ins. 
Co.  V.  Thompson 681 

Surface  Water. 

3.  In  a  suit  by  a  land  owner  against  a  railway  company,  the 
measure  of  damages  resulting  from  the  negligent  construc- 
tion of  a  ditch  through  which  surface  water  was  discharged 
on  plaintiff's  land,  was  held  to  be  the  value  of  crops  destroyed, 
the  value  of  trees  destroyed,  and  the  difference  in  the  value 
of  the  land  immediately  before  and  after  the  Injury.  Fre- 
mont, E.  d  M.  y.  R.  Co.  V.  Harlin 700 

Defective  Bridge, 

4.  Where  a  bridge  In  a  city  collapsed,  throwing  plaintiff  and  his 
horses  and  loaded  wagon  into  a  creek,  injuring  him  and  the 
team  and  breaking  the  wagon,  a  judgment  against  the  city 
for  $2,500  held  not  excessive.    City  of  South  Omaha  v.  Poicell..  7S>8 

Personal  Injuries. 

5.  In  an  action  for  personal  injuries,  plaintiff  may  recover  the 
reasonable  value  of  medical  services  rendered,  not  to  exceed 
the  expense  Incurred  therefor.   OoldiT  v.  Lund 8G7 

6.  In  a  suit  for  personal  injuries,  it  Is  not  necessary,  In  order 
to  recover  for  expenses  of  medical  treatment,  to  prove  by  the 
record  that  the  attending  physician  was  licensed  to  practice. 
Id. 

7.  Evidence  held  sufficient  to  sustain  a  judgment  for  plaintiff 
In  a  suit  against  a  street  railway  company  for  personal  in- 
juries resulting  from  Its  negligence.  IJant  Omaha  street  It. 
Co.  V.  Godola 906 

Death  by  Wrongfful  Act.    See  Municipal  Corporations,  2. 

Deceit.    See  Sales,  4,  8-10.    Vendor  and  Vendee, 

Declarations.    See  Conspiracy,  3.    Wills,  1-3. ' 

Dedication. 

1.  Under  sec.  106,  art.  1,  ch.  14,  Comp.  Stats.,  an  acknowledged 
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and  recorded  plat  designating  a  block  within  a  village  as  a 
park,  operated  as  a  dedication  of  that  block  for  a  public  park. 

Ehmen  r.  Villatje  of  Gothenburg 715 

2.  Where  Ehmen  acknowledged  and  recorded  a  plat  designating 
a  block  as  "Ehmen's  Park,"  it  was  held  that  such  designation 
did  not  imply  the  reservation  of  the  land  for  the  donor's  pri- 
vate use.    Id. 

Deeds.    See  Counties,  5.    Eminent  Domain,  3. 

The  condition  in  a  deed  upon  which  title  of  lands  conveyed  for 
church  purposes  shall  revert  to  the  grantor  cannot  be  in- 
voked by  one  faction  of  the  grantee  to  the  prejudice  of  an- 
other.   Moseman  c.  Hcitshusen 420 

Default.    See  Judgments,  1. 

Depositories.    See  County  Tbeasubebs. 

Description.    See  Executions,  6.    Mechanics'  Liens,  1-4.    Mobt- 

OAGEs,  7-9.    Sales,  5.    Vendob  and  Vendee,  1. 
Diminution  of  Becord.    See  Review,  60. 
Disbarment. 

.  Review  of  proceeding  whereby  defendant  was  disbarred.   Blod- 

gett  V.   mate 121 

Dismissal.     See  Intervention.    Review,  43. 

Upon  rendering  judgment  in  favor  of  plaintiff,  it  was  held  proper 
to  dismiss,  without  prejudice,  the  suit  as  to  one  item  not  due 
which  was  separately  numbered  in  the  petition.  Groite  v. 
Xaglr   364 

Divorce.     See  Wills,  6. 

Alimony. 

1.  The  sum  allowable  to  a  wife  for  expenses  and  counsel  fees 
pntdente  Jitr,  the  conditions  of  payment,  and  time  of  making 
the  order,  are  within  the  discretion  of  the  district  court. 
lirasch  v.  Branch 73 

2.  Allowances  made  by  a  district  court  for  the  temporary  sup- 
port of  the  wife  for  expenses  and  attorney's  fees  will  not  be 
disturbed  unless  it  appears  that  the  court  abused  its  discre- 
tion.  Id. 

3.  Within  the  meaning  of  sec.  12,  ch.  25,  Comp.  Stats.,  providing 
for  payment  of  alimony  pendente  lite  and  costs,  an  action  is 
pending  from  its  commencement  until  its  final  determination 
on  appeal  or  error,  or  until  the  statutory  time  for  review  has 
expired.    /(/. 

Attorney's  Fees. 

4.  Under  sec.  12,  ch.  25,  Comp.  Stats.,  the  allowance  of  attorney's 
fees  to  counsel  of  the  wife  is  ancillary  to  the  action  for  di- 
vorce, and  a  separate  suit  cannot  be  maintained  against  the 
husband  by  such  attorney  to  recover  for  professional  ser- 
vices rendered  to  the  wife  in  the  action  for  divorce.    Yeiser 

V.  Lowe 310 
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Drainage.    See  Damages,  3. 

JBasementB. 

To  acquire  an  easement  or  way  on  another's  land  there  must  be 
a  use  of  the  way  for  the  leng^th  of  time  which  will  bar  an 
action  for  the  recovery  of  title  to  land,  and  which  is  under 
claim  of  right,  or  adverse.    Engle  r.  Hunt 358 

Ejectment.     See  Judumi^nts,  1. 

Averments  of  an  answer  attacked  by  general  demurrer  held 
sufficient  to  show  the  existence  and  probate  of  a  will  through 
which  defendant  claimed  title.    Koopman  r.  Cairoll 824 

Elections.    See  Counties,  2,  3.    Municipal  Corporations,  12. 
Nominatiam.    Secretary  of  State. 

1.  Where  rival  factions  of  a  political  party  in  good  faith  nomi- 
nate candidates  at  conventions  called  and  held  in  accord- 
ance with  the  usages  of  the  party,  and  certify  such  nomina- 
tions to  the  secretary  of  state,  he  will  certify  to  the  several 
county  clerks  the  names  of  the  candidates  nominated  by 
each  faction.    State  r.  Pipir 26,  39 

2.  It  is  neither  the  province  of  the  secretary  of  state  nor  of  the 
court  to  determine  which  of  two  rival  state  conventions  of 
the  same  party  is  entitled  to  recognition  as  the  regular  con- 
vention.   Id. 

Z.  The  findings  of  facts  made  by  the  secretary  of  state  in  pass- 
ing upon  objections  filed  against  certificates  of  nomination 
are  prima  facie  right.    Id 25,  39 

4.  The  secretary  of  state  in  passing  upon  objections  to  certifi- 
cates of  nomination  may  determine  from  extrinsic  evidence 
whether  the  candidates  therein  named  were  in  fact  nomi- 
nated by  a  convention  called  and  held  according  to  party 
usages  and  claiming  in  good  faith  to  represent  a  political 
party  which  cast  the  requisite  number  of  votes  at  the  last 
election.    Id 26,  30 

£.  The  statutory  provisions  (Comp.  Stats.,  sec.  136,  ch.  26), 
requiring  objections  to  certificates  of  nomination  for  office 
to  be  filed  within  three  days  after  the  filing  of  the  certifi- 
cates, are  mandatory,  and  must  be  strictly  followed,  or  ob- 
jections will  be  deemed  waived.   Id 40 

6.  The  secretary  of  state  in  passing  upon  objections  to  a  cer- 
tificate of  nomination  has  power  to  decide  from  extrinsic 
evidence  whether  the  candidate  named  therein  was  In  fact 
nominated  by  a  convention  called  and  held  in  accordance 
with  precedents  and  usages  of  a  party  which  cast  one  per 
cent  of  the  votes  at  the  last  state  election,  or  by  a  faction 
claiming  to  represent  a  party  casting  one  per  cent  of  such 
vote.    Id 4ir 

Eminent  Domain.   See  Railroad  Companies.    Street  Railways,  2. 

1.  One  owning  city  lots  abutting  on  a  street,  only  one-half  of 

which  is  in  the  city  of  Omaha,  may  recover  from  Douglas 

63 
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county  damages  resulting  from  its  action  In  grading  the 

street  In  front  of  the  lots.    Daufflas  County  v.  Taylor 536 

2.  Release  of  damages  resulting  from  a  railroad  company's  ex- 
ercise of  the  right  of  eminent  domain,  held  not  to  include 
damages  caused  by  the  negligent  construction,  maintenance, 
or  operation  of  the  railroad.   Fremont,  E,  d  M.  Y.  H.  Co.  c. 

Harlin   698 

Construction  of  a  conveyance  granting  a  railroad  dompany 
a  right  of  way  and  releasing  the  company  from  liability  for 
damages.   Id 69» 

Equalization.    See  Taxation,  1. 

Equity.    See  Fraudulent  Conveyances,  7.   Judgments,  1.   Mort- 

OAQES,  4,  7,  8.    Trists. 

Where  issues  have  been  submitted  to  a  jury,  the  judgment  need 

not  strictly  conform  to  the  verdict,  but  the  court  may,  on 

determining  other  issues,  enter  such  judgment  as  the  whole 

case  demands.    OmaJia  Fire  Ins,  Co.  v.  Thofnpaon 580 

Error.    See  Review. 

Estoppel.    See  Arbitration  and  Award,  9.    Insurance,  27. 

1.  Where  an  insolvent,  by  confession  of  judgment,  made  a  pref- 
erence in  favor  of  his  mother  who  loaned  him  money,  it 
was  heUi  that  she  was  not  estopped,  as  against  creditors  who 
sold  the  son  goods,  from  claiming  the  proceeds  of  an  exe- 
cution sale  under  the  judgment  thus  confessed.  Clarke  Drug 
Co.  V.  Boardman 687 

2.  A  release  sufficient  to  estop  the  land  owner  from  claiming 
damages  resulting  from  an  exercise  of  the  right  of  eminent 
domain  would  also  estop  one  claiming  under  him.   Fremont, 

E,  d  M,  V,  R,  Co.  V.  Harlin 698 

3.  The  consent  of  a  bank  to  the  appointment  of  a  receiver  held 
not  to  estop  the  bank  from  assailing  an  order  requiring  the 
receiver  to  sue  the  stockholders.  iState  v.  Herman  Hacinys 
Bank    73G 

4.  A  judgment  binds  parties  and  privies.    Otto  v.  Burch 894 

Evidence.    See   Bastardy.    Consi»iracy.    Continuance,   2.    Con- 
tracts,  2.     Criminal   Law,   4.     Custom  and   Usa<je,  2. 
Damages,  2.     Elections,  4,  6.     Highways,  1,  2.     Insur- 
ance, 13,  16.    Intoxicating  Liquors,  4.    Municipal  Cor- 
porations, 1.     Negotiable  Instruments,   10.     Partner- 
ship, 3.    Principal  and  Agent,  7.    Railroad  Companies, 
2.    Replevin,  3.    Review,  22-29.    Summons,  2.  Wills,  1-3. 
A88ault. 
1,  In  defending,  on  the  ground  of  self-defense,  a  civil  suit  for 
assault  and  battery,  evidence  of  plaintiff's  quarrelsome  dis- 
position must  be  made  by  proof  of  general  reputation.  Colder 
V,  Lund  g67 
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Deed, 

2.  In  a  suit  against  a  railroad  company  for  negligently  con- 
structing a  ditch  through  which  surface  water  was  dis- 
charged on  plaintiff's  land,  a  right-of-way  deed  from  plaintift 
to  defendant,  containing  a  release  of  damages,  was  held  inad- 
missible.  Fremont,  E,  d  M,  V.  R,  Co.  v.  Harlin 699 

Experiments. 

3.  Some  discretion  is  conferred  upon  the  trial  court  in  receiving 
evidence  of  experiments  for  the  purpose  of  contradicting  or 
corroborating  witnesses.    Citjf  of  Ord  v.  Nash 336 

Foreiyn  Laws. 

4.  As  a  general  rule  the  law  of  another  state,  in  absence  of 
proof,  is  presumed  to  be  the  same  as  that  of  the  state  of  the 

forum.    Council  Bluffs  Savings  Bank  v.  Oriswold 753 

East  Omaha  Street  R.  Co.  v.  Godola 906 

Judgment. 

5.  Where  the  attempted  service  of  a  summons  was  void,  the 
judgment  of  a  justice  of  the  peace,  against  defendant  in  the 
case,  held  inadmissible  in  evidence.    Campbell  Printing  Press 

d  Mfg.  Co.  V.  harder 287 

Parol  Evidence. 

6.  Where,  by  omission  in  an  insurance  policy,  the  time  when 
the  instrument  becomes  operative  is  left  in  doubt,  parol  evi- 
dence is  admissible  for  the  purpose  of  supplying  such  omis- 
sion.   Modern  Woodmen  Accident  Ass*n  r.  Kline 345 

7.  A  general  indorsement  of  commercial  paper  may,  except  as 
against  a  bona  fide  holder,  be  explained  by  parol  evidence. 
Whitneg  v.  Spearman 617 

Phgsicians. 

8.  In  an  action  for  personal  injuries  it  is  proper  to  admit  evi- 
dence of  the  actual  expense  Incurred  by  plaintiff  in  procuring 
medical  treatment.    Colder  v.  Lund 867 

9.  Proof  that  one  practiced  as  a  physician  raises  the  presump- 
tion, in  actions  between  third  parties,  that  he  was  licensed 
to  do  so.    Id. 

Pri rileged  Cmn m un ications. 

10.  Communications  properly  made  in  negotiating  for  the  em- 
ployment of  an  attorney  are  privileged.    Farley  v.  Peebles 723 

11.  Privileged  communications  to  a  lawyer  are  generally  con- 
fined to  communications  made  when  the  relationship  of  at- 
torney and  client  existed.    Id. 

12.  Communications  voluntarily  made  to  a  lawyer  after  he  has 
informed  the  communicator  that  he  will  not  accept  the  em- 
ployment to  which  they  relate  are  not  privileged.    Id. 

Witnesses. 

13.  Where  a  witness  is  shown  to  be  absent  from  the  state,  his 
testimony  given  at  a  former  trial  of  the  same  cause  is  admis- 
sible if  otherwise  unobjectionable.    City  of  Ord  i?.  Nash 336 
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14.  Where  a  witness  is  absent  from  the  state,  the  fact  that  he 
testified  at  a  second  trial  of  the  cause  held  not  to  render  inad- 
missible, at  the  third  trial,  evidence  given  by  him  during  the 
first  trial.    Id, 

Exceptions.    See  Bill  of  Exceptions.    Instructions,  11,  12.    Re- 
view, 45.    Trial,  1. 

Exchange.    See  Vendor  and  Vendee,  1. 

Executions.    See  Creditors'  Bill,  2.    Negotiable  Inbtruicents, 
1,2. 

Appraisement. 

1.  The  fact  that  the  certificates  of  incumbrances  were  dated 
subsequent  to  the  advertisement  of  sale,  held  insuflicient  to 
establish  the  falsity  of  portions  of  the  record  showing  by  the 
date  of  the  appraisement  and  of  the  copy,  by  the  clerk's 
filing  mark,  and  by  the  sheriff's  return,  that  the  appraise- 
ment was  made  and  filed  before  the  sale  was  advertised. 
Nebraska  Loan  d  Trust  Co.  v.  Barnes 324 

2.  In  absence  of  fraud  an  appraisement  can  be  attacked,  on  the 
ground  that  it  is  too  low,  only  by  motion  filed  before  sale. 
Oriffitf^  V.  Jenkins 721 

Bid. 
Z.  Where  a  purchaser  at  a  judicial  sale  raised  his  bid  in  open 
court,  it  was  held  that  confirmation  at  the  higher  price  was 

without  prejudice  to  the  former  owner.    Id 719 

.  Confirmation. 
4.  The  rule  that  the  appellate  court  will  not  disturb  the  finding 
of  a  trial  court  made  upon  confiicting  testimony  applies  to 
orders  confirming  Judicial  sales.    Creighton  University  v.  Riley,  341 

6.  Record  for  review  held  not  to  disclose  any  irregularity  which 
would  >^ave  Justified  the  trial  court  in  setting  aside  a  Judicial 
sale.    Grifjlth  v.  Jenkins 719 

Description  of  Property. 
€.  Variance  between  the  description  in  the  decree  and  the  de- 
scription in  the  order,  notice  and  report  of  Judicial  sale,  held 

not  ground  for  setting  aside  the  sale.    Id 722 

Replevin. 

7.  When  property  has  been  levied  upon  on  writ  of  execution 
and  has  been  delivered  to  a  third  person,  plalntifF  in  a  re- 
plevin suit  against  the  oflicer  making  the  levy,  such  property 
cannot  be  again  seized  by  the  oflicer  under  another  writ 
against  the  same  person  while  the  replevin  suit  is  pending. 
Beagle  v.  Smith 446 

Executors  and  Administrators.     See   Parent   and  Child,   5. 
Wills. 
Under  a  will  directing  the  sale  of  realty,  the  sale  may  be  made 
by  an  administrator   cum  iestamento  annexo,  the  executor 
named  having  failed  to  qualify,  and  the  will  indicating  no 
special  confidence  in  him.    Koopman  v.  Carroll 824 
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Experiments.    See  Evidence,  3. 

Expert  Evidence.    See  Evidence,  3. 

Factors.    See  Bkokers. 

False  Bepresentations.     See  Insurance,  21-25.    Sales,  2,  3,  8-10. 
Vendor  and  Vendee,  2. 

Fees.    See  Costs. 

Fees  and  Salaries.     See  Stati  tks,  5. 

Fences. 

See.  18,  art.  2,  eh.  2,  Comp.  Stats.,  defining  a  lawful  fence,  does 
not  apply  to  a  fence  inclosing  the  right  of  way  of  a  railroad 
company.    ChUayo,  B.  d  Q.  R,  (Jo.  v.  Lyon 640 

Final  Orders.     See  Review,  30-35. 

Findings.     See  Judgments,  4.    Replevin.  1. 

Fines.     See  Schools  and  School  Districts,  1. 

Foreign  Laws.     See  Conflict  of  Laws,  2,  3.    Sales,  2,  3. 

Fraud.    See  Contracts,  5.    Insurance,  27.    Mortgages,  5.    Sales, 
2-4,  8-10.    Statute  of  Frauds.    Vendor  and  Vendee,  2. 

1.  Where  the  only  motive  of  a  creditor  is  to  secure  a  debt,  he 
will  not  be  held  guilty  of  fraud  because  the  effect  of  securing 
his  debt  is  to  leave  the  claims  of  other  creditors  unpaid. 
Clarke  Druy  Co.  r.  Boardmon 687 

2.  Where  an  insolvent,  by  confession  of  judgment,  makes  a 
preference  in  favor  of  his  mother  who  loaned  him  money,  the 
hurden  is  on  her,  in  a  contest  with  other  creditors,  to  show 
hy  a  preponderance  of  the  evidence  that  the  preference  was 
accepted  by  her  in  good  faith  for  her  protection,  and  not  for 
the  purpose  cf  defrauding  any  one.    Id, 

Fraudulent  Conveyances.    See  Sales,  1. 

Burden  of  Proof, 

1.  Where  a  transfer  between  relatives  is  attaclced  as  fraudulent, 
the  burden  is  upon  the  parties  thereto  to  show  the  good-faith 
character  of  the  transaction.  Xat,  Bank  of  Commerce  v,  Chai)- 
man 484 

Chattel  Mortyayen.     RvyiHtratlon. 

2.  Completed  agreement  not  to  file  mortgage  until  financial  dif- 
ficulty of  mortgagor  made  registration  necessary  to  protect 
interests  of  mortgagee,  the  former  to  notify  him  of  euch  dif- 
ficulty, held  to  render  the  conveyance  void  as  to  mortgagor's 
creditors.    Avkvrman  v.  Ackerman 54 

3.  In  a  proceeding  to  avoid  a  sale  of  personalty  as  having  been 
made  in  fraud  of  the  rights  of  creditors  of  a  firm,  the  fact 
that  part  of  the  consideraticn  was  the  cancellation  of  a  debt 
by  one  partner,  incurred  before  the  partnership  was  formed, 
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Fraudulent  ConveyancMi — concluded, 

and  secured  by  an  unrecorded  cluittel  mortgage  on  the  prop- 
erty before  the  firm  became  its  owner,  was  not  one  which 
would  have  justified  an  instruction  that  the  sale  was  void. 

WiJson  V,  Gamble 426 

Preferences, 
4.  A  son  may  convey  property  to  his  mother  in  payment  of  a 

pre-existing  debt    Nat.  Bank  of  Commerce  v.  Chapfnan 484 

6.  The  rule  that  an  insolvent  debtor  may  prefer  certain  credit- 
ors to  the  exclusion  of  others  applies  to  relatives  of  the 
debtor  where  they  are  creditors.    Id. 
Question  of  Fact. 

6.  Whether  or  not  a  conveyance  by  an  insolvent  corporation  is 
fraudulent  as  to  creditors  cannot  be  determined  as  a  question 
of  law,  but  is  a  question  of  fact,  to  be  determined  from  a  con- 
sideration of  the  evidence  in  each  particular  case.    Shaw  v. 

Uobinnon  403 

M'aUurhs  v.  Robiuson ^ 469 

Trusts. 

7.  One  taking  title  to  realty  of  an  insolvent  firm  for  the  purpose 
of  selling  the  property  and  of  paying  part  of  the  proceeds  to 
a  creditor  Of  the  firm  and  the  balance  to  the  firm,  may  be 
Iwld  liable  to  pay  such  balance  to  another  creditor  in  a  suit 
in  equity  brought  by  the  latter  against  the  firm  and  the 
trustee.    Raymond  v.  Leinberyer 815 

Garnishment.    See  I>'tebpleai)eb. 

Gifts. 

Evidence  held  to  warrant  the  conclusion  that  the  proceeds  of 
notes  payable  to  a  daughter  were  not  gifts  to  the  father  to 
whom  payment  was  made.    Bell  v.  Rice 547 

Guaranty.    See  Mortgages,  1.     Principal  and  Agent,  3. 

1.  One  who  purchased  stock  in  a  corporation  under  a  guaranty 
that  it  could  be  resold  for  |3,000  within  a  year,  held  not  re- 
quired to  submit  to  the  guarantor  for  acceptance  or  rejection 

all  offers  received  during  that  time.    Lobeck  r.  Duke 568 

2.  A  guaranty  by  the  seller  of  stock  in  a  corporation  that  the 
purchaser  could  resell  it  for  |3,000  within  a  year,  held  to  con- 
template a  resale  for  money,  the  guarantee  not  being  required 
to  make  an  effort  to  exchange  the  stock  for  other  property. 
Id. 

3.  Where  the  seller  of  stock  in  a  corporation  guarantied  that  it 
could  be  resold  for  |3,000  within  a  year,  whether  the  guar- 
antee had  been  negligent  in  failing  to  make  a  resale,  was 
held  a  question  of  fact  for  the  jury.    Id. 

4.  In  an  action  on  a  guaranty  that  the  purchaser  of  stock 
could  resell  it  for  |3,000  within  a  year,  it  was  held  proper 
to  refuse  an  instruction  that  a  failure  to  make  certain  speci- 
fied efforts  to  resell  the  stock  constituted  negligence.    Id. 
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Guardian  and  Ward. 

1.  The  provlsionB  of  sec.  64,  ch.  23,  Comp.  Stats.,  apply  to  irreg- 
ularities In  respect  to  guardians'  sales,  and  cannot  operate 
to  confer  jurisdiction  otherwise  without  existence.  Wells  v. 
steckleberfj   670 

2.  An  order  to  sell  land  of  a  minor  on  application  of  one  as- 
suming to  act  as  guardian,  but  who  never  qualified  as  such, 
and  the  sale  pursuant  to  the  order,  held  void.    Id. 

Habeas  Corpus. 

One  sentenced  for  the  statutory  offense  of  housebreaking  under 
an  information  charging  him  with  burglary  may  be  dis- 
charged from  custody.    In  re  McVey 481 

Harmless  Error.    See  Review,  46-48. 
Highways.  Prescription, 

1.  To  establish  a  highway  by  prescription  there  must  be  a 
user  by  the  general  public  under  a  claim  of  right,  and  which 
is  adverse  to  the  occupancy  of  the  owner  of  the  land,  of  some 
particular  or  defined  way  or  track,  uninterruptedly,  without 
substantial  change,  for  a  period  of  time  necessary  to  bar  an 
action  to  recover  the  land.    Engle  v.  Hunt 358 

User. 

2.  The  existence  of  a  highway  over  the  premises  of  a  private 
person  may  be  shown  by  user  alone,  but  the  user  must  have 
been  with  the  knowledge  of  the  owner  and  have  continued 
the  length  of  time  necessary  to  bar  an  action  to  recover  the 
title  to  land,  but  this  rule  does  not  apply  when  the  user  is 
of  wild,  unenclosed  prairie  laud.    Id, 

Improvements. 

3.  The  acts  of  Douglas  county  in  making  an  improvement  ex- 
tending across  a  highway,  one-half  of  which  was  in  the  city 
of  Omaha,  held  not  uW'a  vires,  though  it  was  the  duty  of  the 
city  to  improve  the  part  of  the  street  within  its  Jurisdiction. 
Doufflas  County  v.  Taylor 536 

Housebreaking.     See  Burglary,  2. 

Husband  and  Wife. 

Property  Rights. 

1.  Prior  to  the  taking  eftect  of  the  married  woman's  act,  June 
1,  1871,  the  wife's  chattels  became  those  of  the  husband,  and 
her  choses  in  action  became  his  when  reduced  to  possession. 
Eggleston  v.  Slushcr 83 

Insurance.    Creditors*  Bill. 

2.  The  proceeds  of  a  fire  insurance  policy  taken  out  by  a  hus- 
band on  prpperty  bought  in  his  name  with  his  wife's  money 
prior  to  June  1,  1871,  Jield  properly  subjected  to  payment  of 
claims  of  his  creditors  in  a  contest  between  them  and  the 
wife,  to  whom  the  husband  had  assigned  the  policy.    Id. 

Divorce.    Attorneys*  Fees. 

3.  Professional  services  of  an  attorney  rendered  to  a  wife  in  a 
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Husband  and  WUe— concluded. 

suit  for  divorce  are  not  "necessaries"  for  which  the  huabund 
Is  liable  in  a  separate  suit  brought  against  him  by  the  wife's 
attorney  after  dismissal  of  the  action  for  divorce.    YeiHcr  v. 

lAnce  312 

Plcdfjea,    Ageney. 

4.  One  taking  from  the  husband  as  his  pledge  a  note  which  had 
been  assigned  to  the  wife,  held  not  justified  In  assuming  that 
the  husband  was  the  wife's  agent,  yorfolk  Nat,  Bank  v, 
Netwio 42» 

Mortgaycs. 

5.  A  loan  to  a  husband  is  a  sufficient  consideration  for  a  mort- 
gage by  his  wife  securing  the  loan.    Holmes  r.  Hull 656> 

6.  A  married  woman  may,  by  a  mortgage  duly  executed  and  de- 
livered, bind  her  separate  property  for  the  payment  of  a  loan 
to  her  husband,  to  the  extent  of  the  property  covered  by  the 
mortgage.    Id. 

Improvements.    See  Landlord  and  Tenant,  8,  9,  11. 

Indictment  and  Information.      See  Burglary,  2.     Intoxicatixq 
Liquors,  2,  3. 

Objei'tious. 

1.  The  remedy  of  the  accused  in  an  Indictment  or  Information 
is  by  plea,  and  not  by  motion  to  strike  out  unnecessary  and 
immaterial  allegations.    Blodgctt  v.  State 121 

2.  A  motion  or  objection  directed  to  an  indictment  or  informa- 
tion as  a  whole  will  be  overruled  unless  applicable  to  each 
count  thereof.    Id, 

Talidity. 
8.  The  test  by  which  to  determine  the  sufficiency  of  an  Indict- 
ment is  whether  enough  remains  after  rejecting  all  unnec- 
essary averments  thereof  to  satisfy  the  requirements  of  the 
statute.    Id. 

Joiiuler. 

4.  A  charge  of  malpractice  against  an  attorney  and  counselor 
at  law  may  be  joined  with  a  prosecution  for  a  contempt  of 
court  where  both  charges  involve  a  single  transaction.    Id. 

Election  ats  to  Counts. 

5.  Refusal,  before  trial,  to  require  the  state  to  elect  as  to  which 
count  it  would  rely  upon,  field  reviewable  without  being  as- 
signed as  error  In  the  motion  for  a  new  trial.    Hans  v.  State. .  150 

Injunction.    See  Judgiiients,  6.    Religious  Societies. 

Garnishment. 
"L  Right  of  an  Insurance  company  which  is  a  garnishee  in  pos- 
session of  the  proceeds  of  a  policy,  to  an  order  enjoining  the 
garnlsher  from  prosecuting  a  scire  facias  agai&st  it  after  it 
had  been  sued  In  another  court  by  an  assignee  of  the  bene- 
ficiary.   Hartford  Life  d-  Annuity  Ins.  Co.  v.  Cumuiings 23S 

Obstruction  of  Alley. 
2.  Evidence,  though  conflicting,  held  sufficient  to  sustain  a  de- 
cree enjoining  defendant  from  obstructing  an  alley.     Ryley 
V.  Sandean  i HI 
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Injunction — concluded. 

Remedy, 

3.  As  a  preventive  remedy  mandamue  cannot  take  the  place 

of  injunction.    State  v.  Piper 25,  39 

Taxes, 

4.  Injunction  was  denied  in  a  suit  to  enjoin  the  collection  of 
taxes,  where  plaintiff  claimed  that  an  error  proceeding  from 
an  order  of  the  board  of  equalization  would  be  inadequate 
and  failed  to  plead  and  prove  the  facts  upon  which  his  claim 
was  based.    Webster  v.  City  of  Lincoln 1 

Trespass, 

5.  Evidence  held  sufficient  to  sustain  a  finding  for  plaintiff  in 
an  action  to  restrain  defendant  from  using  a  portion  of 

plaintiff's  land  for  a  highway.    Engle  v.  Hunt 35S 

« 
Insanity.    See  Parent  and  Child,  4. 

Insolvency.  See  Banks  and  Banking,  6-8.  Corporations,  5,  6. 
Fraudulent  Convetances,  1,  5-7. 
A  druggist  failed  in  business  and  confessed  Judgment  on  a  note 
in  favor  of  his  mother  who  loaned  him  money  to  buy  his 
drug  store,  and  the  preference  was  held  not  fraudulent  as  to 
other  creditors  who  sold  goods  to  the  son.  Clarke  Drug  Co. 
V.  Boardman 687 

Instructions.    See  Attachment,  6.    Municipal  Corporations,  6,  7. 
Negligence,  4,  5.    Retiew,  3. 

Criminal  La\D. 

1.  Where  there  may  have  been  a  possible  state  of  facts  which 
would  warrant  the  refusal  of  an  instruction  omitted  from 
the  charge,  an  assignment  of  error  assailing  the  ruling  may 
be  overruled  in  absence  of  a  bill  of  exceptions.  Lauder  r. 
8tate 140 

2.  A  charge  which,  construed  as  a  whole,  plainly  states  the  law 
applicable  to  the  case  is  without  error.    Hans  v.  State 151 

3.  Instruction  held  not  to  assume  the  possible  existence  of  a  sin- 
gle fact,  but  merely  told  the  jury  what  were  the  material 
averments  of  the  information.    Id. 

4.  A  material  misstatement  of  the  issues  in  an  instruction  in  a 
criminal  case  is  error  which  will  not  be  cured  by  a  correct 
statement  in  another  instruction.    Raker  v.  State 202 

5.  Argumentative  instructions  should  not  be  given.    Id 208 

6.  An  instruction  in  a  criminal  prosecution  that  if  the  jury 
should  find  the  facts  essential  to  establish  guilt  they  should 
acquit,  but  if  such  facts  had  not  been  proven  they  should 
convict,  is  erroneous  and  ground  for  reversal,  though  it  may 
be  apparent  to  the  appellate  court  that  the  trial  court  unin- 
tentionally transposed  the  words  "convict"  and  "acquit." 
Cummings  v.  State 274 

Eridence. 

7.  An  instruction  directing  what  weight  should  be  given  to  cer- 
tain facts,  was  properly  refused.    Wilson  v,  Oamhle 426 
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Instructions— roficItMffd. 

8.  An  instruction  unwarranted  by  the  eTidence,  although  an 
accurate  statement  of  the  law,  is  ground  for  reversal,  pro- 
vided it  has  a  tendency  to  mislead  the  jury.  Fremml,  E.  d 
M.  y.  H.  Co,  r.  Waters 693 

9.-  Instructions  held  a4>plicable  to  the  evidence  in  a  suit  by  a 
broker  for  commissions  on  sale  of  realty,    atewart  r.  8mUh. .  6S1 

10.  An  instruction  requiring  defendant  to  establish  a  defense  by 
a  preponderance  of  evidence  held  erroneous.    Fremont,  E.  d 

U.  y.  R.  Co,  V.  Uarlin 700 

ExcepiiwM, 

11.  An  exception  to  all  of  the  instructions  is  unavailing  if  any 
one  of  them  is  correct.    Id, 

12.  Where  several  distinct  requests  to  charge  are  denied,  an  ex- 
ception to  the  refusal  of  all  of  them  is  insufficient,  unless  it 
appears  that  each  should  have  been  given.    Id, 

Repetitiana. 

13.  An  instruction  like  one  already  given  may  be  refused.  Reuiher 

r.  Zimhlefnan 165 

City  of  South  Omaha  v.  Powell 798 

14.  The  court  may  refuse  an  instruction  containing  propositions 

already  given  to  the  Jury.    Jamison  v,  Kent 247 

Behrends  v,  Beysehlag 30S 

Requests. 

15.  A  party  desiring  an  instruction  more  specific  than  those 
given  should  prepare  one  and  present  it.    Stewart  v.  Smith. .  631 

Insurance.    See  Husband  and  Wife,  2.    Interpleader. 
Additional  Insurance. 

1.  Where  an  insurance  company  issues  a  policy  with  knowl- 
edge of  other  insurance  on  the  same  property,  it  cannot  es- 
cape liability  on  the  ground  that  no  memorandum  of  the 
prior  insurance  was  indorsed  on  the  policy.    Home  Fire  Ins. 

Co.  V.  Wood 381 

2.  A  statement  by  the  insured  to  the  agent  of  the  insurer  that 
the  former  intends  to  procure  additional  insurance  on  the 
property  is  not  notice  of  the  existence  of  such  additional  in- 
surance when  obtained.    Id. 

3.  Where  insured  violated  a  provision  that  the  policy  should  be 
void  if  other  insurance  was  subsequently  obtained  without 
the  consent  of  the  company,  it  was  held  that  he  could  not  re- 
cover on  the  first  policy.    Id, 

Agents. 

4.  An  agent  who,  upon  learning  that  his  agency  is  soon  to  be 
revoked,  abuses  his  trust  by  wrongfully  canceling  policies  of 
his  principal  and  by  transferring  the  risks  to  other  com- 
panies, is  liable  to  the  company  which  issued  the  policies 
canceled  for  the  premiums  thereon.    Northern  Assurance  Co. 

V.  Hamilton  248l 
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Insurance — continued. 

5.  A  mere  agreement  of  the  soliciting  agent  to  procure  a  policy 
does  not  create  a  present  liability  against  the  company. 
Fanners  tC-  Merchants  Ins.  Co.  v.  Oraham 818 

6.  Evidence  held  insufficient  to  show  that  an  agent  had  au- 
thority to  create  a  present  liability  binding  upon  his  prin- 
cipal.    Id. 

Amhifftiity.    Parol  Evidence. 

7.  Where,  by  omission  in  a  written  policy,  the  time  when  the 
instrument  becomes  operative  is  left  in  doubt,  parol  evidence 
is  admissible  for  the  purpose  of  supplying  such  omission. 
Modern  Woodmen  Accident  Ass'n  r.  Kline 345 

8.  Held,  From  the  evidence,  that  the  receipt  of  payment  by  in- 
surer, subsequent  to  injury  for  which  claim  was  made,  ap- 
plied to  future  iildemnity  only,  and  was  not  a  waiver  of  pay- 
ment in  full  as  condition  to  the  taking  eftect  of  the 'policy.  Id. 

Assessments. 

9.  The  parties  to  an  insurance  contract  may  stipulate  that  it 
shall  not  become  operative  as  an  indemnity  until  payment  is 
made  in  full  by  the  insured  of  all  charges  and  assessments 
required  by  the  constitution,  rules,  and  regulations  of  the 
insurer.    Id. 

A  ttomeys'  Fees. 

10.  In  an  action  on  a  policy,  an  indorsement  on  the  summons  that 
plaintiff  will  take  judgment  for  attorneys'  fees,  Iwld  not  a 
notice  of  the  claim  of  plaintiff's  attorney  for  a  lien  for  fees, 
and  service  of  the  summons  so  indorsed  did  not  convey  to  the 
company  notice  of  such  claim.    Cobhey  v.  Borland 373 

11.  Denial  of  application  of  plaintiff's  attorney  for  leave  to  inter- 
vene and  prosecute  his  claim  against  insurer  for  fees  in  an 
action  on  a  policy,  held  proper,  where  plaintiff's  case  was  set- 
tled and  the  action  dismissed,  without  notice  to  insurer  of  a 
claim  for  an  attorney's  lien.    Id. 

12.  Under  sec.  45,  ch.  43,  Comp.  Stats.,  the  court  may,  in  a  suit 
on  a  policy  covering  both  realty  and  personalty,  allow  a  rea- 
sonable attorney's  fee,  based  on  the  amount  recovered  on 
account  of  the  realty.    Omaha  Fire  Ins.  Co,  v.  Thompson 581 

Incnmhranees. 

13.  Where  one  of  the  defenses  to  a  suit  on  a  policy  was  that  in- 
sured incumbered  the  property  in  violation  of  a  provision  of 
the  policy,  it  was  held  not  error  to  exclude  from  evidence  the 
record  of  a  claim  for  a  mechanic's  lien.    Id 580 

14.  Existence  of  a  chattel  mortgage  on  a  portion  of  the  property 
at  the  time  the  risk  was  taken,  held  not  to  avoid  the  policy 
as  being  a  breach  of  the  provision  relating  to  title.    Id. 

15.  The  voluntary  execution  by  insured  of  a  bill  of  sale  of  a  por- 
tion of  the  property,  without  consideration,  without  delivery, 
without  vendee's  knowledge,  without  any  prior  contract,  and 
without  change  in  possession,  does  not  create  such  a  change 

in  interest  as  to  avoid  the  policy.    Id 581 
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Mutual  Benefit  Insurance,    Beneficiaries. 

16.  Where  It  is  necessary  to  present  a  benefit  certificate  to  the 
supreme  secretary  as  a  condition  precedent  to  the  right  of 
the  assured  to  designate  his  parents  as  beneficiaries,  such 
presentation  may  be  presumed  from  the  designation  actually 
made,  accompanied  by  an  intention  to  provide  for  the  bene- 
ficiaries named  and  the  subsequent  payment  by  the  assured 
during  his  lifetime  of  assessments  for  their  benefit.    Shnfork 

V.  i^hrynck bXt> 

17.  Change  of  beneficiaries  under  a  certificate  issued  by  a  mutual 
benefit  association  field  a  sufiicient  compliance  with  the  cer- 
tificate and  by-laws.    Id. 

18.  Under  a  certificate  issued  by  a  mutual  benefit  association,  the 
act  of  assured  in  directing  payment  to  his  father  and  mother 
held  an  original  designation,  and  not  a  change  of  benefici- 
aries.   Id. 

Pleadimj. 

19.  Petition  held  not  to  state  a  cause  of  action  for  a  loss.  Farm- 
ers d  McrahantH  Ins.  Co,  v.  Graham 81  't 

Reformation  of  Policy. 

20.  Evidence  examined,  and  held  insufficient  to  authorize  the  re- 
formation of  the  policy  in  suit.    Home  Fire  Ins.  Co.  v.  Wood. .  381 

Representations  of  Insured, 

21.  Evidence  held  sufficient  to  sustain  a  finding  that  there  was  no 
representation  in  a  written  application  for  insurance  that 
the  insured  goods  were  in  the  building  mentioned  in  the  ap- 
plication at  the  time  the  application  was  made.  OvMha  Fire 
Ins.  Co.  V.  Crighton 314 

22.  Where  insured  was  illiterate  and  his  statements  to  obtain 
Insurance  were  reduced  to  writing  by  insurer's  agent, 
whether  the  representations  written  in  the  policy  were  made 
by  insured,  was  held  a  question  of  fact  for  the  jury.    Id. 

28.  An  illiterate  person  whose  statements  to  obtain  insurance 
were  reduced  to  writing  by  insurer's  agent,  held  not  bound  by 
representations  he  did  not  make,  though  they  were  inserted 
in  the  written  application.    Id. 

24.  Evidence  held  sufficient  to  sustain  a  finding  that  insured  did 
not  represent  his  household  goods  were  in  the  building  men- 
tioned in  his  application  for  insurance  at  the  time  the  ap- 
plication was  made.    Id. 

25.  A  trial  court  invaded,  the  province  of  the  jury  in  deciding 
the  question  whether  the  insurer  issued  the  policy  in  reliance 
upon  assured's  false  representations.  Kettcnbach  r.  Omaha 
Life  Ast(*n 845 

Settlement. 

26.  Held,  That  the  burden  of  establishing  a  settlement  was  on 
the  insurer  alleging  it.    Omaha  Fire  Ins.  Co.  v.  Thompson 581 

27.  In  a  suit  on  a  policy,  agreement  of  insurer  to  pay  a  certain 
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sum  in  sixty  days,  acceptance  of  insured's  orders,  and  admis- 
sion of  indebtedness  as  garnishee,  the  aggregate  amount  as- 
sumed being  less  than  the  amount  of  alleged  settlement,  held 
neither  to  operate  as  an  accord  and  satisfaction,  nor  to  estop 
Insurer  from  rescinding  the  agreement  for  fraud.    Id. 

Interest.    See  Usubt. 

1.  Held,  On  review,  that  a  decree  allowing  Interest  pending  ap- 
peal was  warranted  by  a  former  judgment  of  the  supreme 
court  on  a  former  appeal  and  by  a  stipulation  of  the  parties 
made  pending  such  former  appeal.    Chappell  v.  Smith 116 

2.  Where  the  proceeds  of  a  note  payable  to  a  daughter  were 
paid  to  her  father,  no  demand  upon  him  having  been  made 
for  payment  during  his  life-time,  it  was  held  that  the  daugh- 
ter was  only  entitled  to  interest  from  the  time  she  filed  her 
claim  against  the  father's  estate.    Bell  v.  Rice 547 

Znterpleader. 

Where  the  proceeds  of  a  life  insurance  policy  were  garnished 
in  possession  of  an  insurer  subsequently  sued  in  a  different 
court  by  an  assignee  of  the  beneficiary,  it  was  held  that  the 
company  was  entitled  to  an  order  requiring  the  garnisher  to 
interplead  in  the  action  on  the  policy,  and  discharging  the 
Insurer  from  liability  upon  its  paying  the  funds  into  court. 
Hartford  Life  d  Annuity  Ins.  Co,  v,  Cummings 236 

Intervention.    See  Review,  34. 

Denial  of  application  of  plaintiff's  attorney  for  leave  to  inter- 
vene and  prosecute  his  claim  against  defendant  for  fees,  held 
proper,  where  plaintiff's  case  was  settled  and  the  action  dis- 
missed, without  notice  to  defendant  of  a  claim  for  an  at- 
torney's lien.     Cohbey  v.  Dorland 373 

Intoxicating  Liquors. 

1.  Each  act  of  keeping  for  the  purpose  of  sale,  without  a  license 
or  permit  issued  by  the  proper  body,  any  malt,  spirituous,  or 
vinous  liquors,  constitutes  a  misdemeanor.    Ham  v.  State. . . .  151 

2.  Where  an  information  contains  two  counts,  each  charging 
the  keeping  for  sale,  in  violation  of  law,  of  a  different  kind 
of  intoxicating  liquors,  and  defendant  Is  found  guilty  on 
both  counts,  a  separate  sentence  is  to  be  imposed  for  each 
conviction.    Jd. 

3.  A  count  charging  the  Illegal  sale  of  Intoxicating  liquors  may 
be  joined  In  an  Information  containing  a  count  charging  the 
defendant  with  keeping  such  liquors  for  sale  In  violation  of 
law.    Id. 

4.  The  unlawful  Intent  with  which  intoxicating  liquors  are  kept 
may  be  presumed  by  the  recent  prior  sale  by  the  defendant 
of  the  same  kind  of  liquors,  In  violation  of  law.    Id. 

.6.  A  contract  for  commission  sales  of  intoxicating  liquors  by 
one  as  agent  of  another,  neither  of  whom  has  been  licensed, 
is  void  as  against  public  policy.    Rooco  v.  Frapoli 665 
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Issues.    See  Review,  36-40. 

Judgment.     See  Equitt.     Insolvency.     Res  Judicata.    Review. 
30-35,  49. 

DefavU.    Neglif/ence. 

1.  The  fact  that  default  against  a  wife  who  was  defendant  in 
an  ejectment  suit  resulted  from  negligence  of  her  husband, 
will  not  Justify  a  court  of  equity  in  setting  aside  the  Judg- 
ment.    Svott  r,  Wright 849 

2.  Judgment  permitted  through  negligence  of  counsel,  held  not 
the  result  of  unavoidable  casualty  or  misfortune.    Id. 

EntopjH'l. 

3.  A  Judgment  in  full  force  is  binding  upon  the  parties  thereto, 
and  their  privies,  as  to  the  issues  adjudicated.  Creighion  r. 
Kvith 810 

Findings. 

4.  A  Judgment  that  is  not  based  on  a  finding,  either  general  or 
special,  is  erroneous,  though  not  for  that  reason  void. 
Uaryott  v.  Gardner 320 

Injunction, 

5.  The  rule  whereby  a  party  seeking  affirmative  aid  of  a  court 
of  equity  to  relieve  him  against  a  void  judgment  is  required 
to  disclose  a  meritorious  defense  to  the  cause  of  action  does 
not  apply  in  a  case  where  the  plaintiff  is  himself  seeking  af- 
firmatively to  enforce  such  judgment.  Campbell  Printing 
PresH  d  Mfg.  Co.  v.  Marder 283 

6.  In  an  action  to  enjoin  the  enforcement  of  a  Judgment,  relief 
should  not  be  granted  because  of  the  service  of  an  unauthor- 
ized summons  upon  which  such  judgment  was  rendered,  in 
the  absence  of  a  showing  of  the  existence  of  a  defense  to  the 
cause  of  action  which  formed  the  basis  of  the  judgment  as- 
sailed.   FickcH  V.  Vick 401 

Lien. 

7.  Land  of  J.  T.  Ward  held  not  charged  with  the  lien  of  a  judg- 
ment erroneously  entered  against  him  as  "S.  T.  Ward."  Auft- 
vian  t;.  Ward 442 

8.  Plaintiff's  release,  from  the  lien  of  a  judgment,  of  specific 
property  owned  by  one  of  several  of  the  judgment  defend- 
ants, will  not  discharge  the  other  defendants  from  liability. 
Council  Bluffs  Savings  Bank  v.  Criswold 753 

9.  A  judgment  defendant  cannot,  as  a  matter  of  right,  unaf- 
fected by  equitable  considerations,  insist  upon  the  preserva- 
tion of  the  lien  upon  particular  property  of  his  co-defendants. 
Id. 

10.  Where,  to  an  action  upon  a  joint  and  several  obligation,  all 
parties  liable  are  made  defendants,  the  fact  that  the  judg- 
ment rendered  is  void  as  to  one,  does  not  render  it  void  as  to 
all.    Id, 

fSutnmons. 

11.  A  defect  in  the  manner  of  service  of  summons  or  in  the  form 
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of  return  will  not  subject  a  judgment  to  collateral  attack. 

Campbell  PHnting  Press  d  Mfg.  Co.  v.  Marder 283 

12.  Where  attempted  service  of  summons  does  not  reach  defend- 
ant, a  judgment  founded  thereon  is  yold.    Jd. 

Judicial  Sales.  See  Executions.  Guabdian  and  Wabd.  LiANd- 
LORD  AND  Tenant,  10. 

Jurisdiction.  See  Arbitration  and  Award,  3,  4,  7.  Attachment, 
16.  Counties,  5.  Courts,  1.  Criminal  Law,  6.  Guard- 
ian AND  Ward,  1.    Justice  of  the  Peace,  2. 

Jury.    See  Damages,  2.    Trial,  2. 

In  an  equity  case  the  trial  court  may,  in  its  discretion.  Impanel 
a  jury  and  submit  such  issues  of  fact  as  it  deems  expedient. 
Omaha  Fire  Ins.  Co.  v.  Thompson 580 

Justice  of  the  Peace.  See  Continuance,  3.  Evidence,  5.  Review, 
41,  55. 

1.  A  hearing  on  motion  to  dissolve  an  attachment  is  a  "trial" 
within  the  meaning  of  sec.  279  of  the  Code  defining  that  term, 
and  within  the  meaning  of  sec.  11,  ch.  28,  Comp.  Stats.,  fixing 
the  fees  of  justices  of  the  peace.    Gibson  v.  Sidney 12 

2.  A  justice  of  the  peace  may  acquire  jurisdiction  to  render 
judgment  for  |200  in  a  suit  against  a  city  for  an  injury  sus- 
tained by  plaintiff  who  fell  into  an  unguarded  excavation 
which  was  a  nuisance  within  the  meaning  of  sec.  621  of  the 
Code.     City  of  Hastings  v.  Mills 842 

lAches.    See  Bill  of  Exceptions,  1-4, 13.   Review,  42,  43.    Sales,  8. 

Landlord  and  Tenant. 

Attornment. 

1.  Allegations  by  defendant  that  he  was  induced  to  enter  into 
the  lease  by  plaintiff's  false  representations  of  ownership, 
that  plaintiff  was  not  the  owner  of  the  premises,  and  that 
defendant  accepted  a  lease  from,  and  paid  rent  to,  the  true 
owner,  held  not  to  state  a  defense  to  an  action  for  rent. 
Nissen  v.  Turner 272 

2.  A  tenant  who  was  not  evicted,  and  who  did  not  surrender  his 
rights  under  the  lease  through  which  he  obtained  possession, 
cannot  defend  a  suit  by  the  lessor  for  rent  on  the  ground  that 

he  attorned  to  another.    Moshvr  r.  Cole 636 

Continuation  of  Tvnonvii. 

3.  Where  a  tenant  with  the  consent  of  his  landlord,  express  or 
implied,  holds  over  his  term,  the  law  presumes  a  continua- 
tion of  the  original  tenancy  for  another  like  term  and  upon 
the  same  conditions.    Bradley  v.  Slater 682 

4.  The  presumption  that  a  hold-over  tenant  Is  bound  for  the 
second  period  upon  the  original  terms,  may  be  overthrown  by 
evidence  that  he  was  to  pay  rent  only  for  the  time  he  occu- 
pied the  premises.    Id. 

6.  In  a  suit  to  recover  from  a  hold-over  tenant  rent  for  the  sec- 
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ond  term,  evidence  held  Insufficient  to  overthrow  the  pre- 
sumption that  he  was  bound  for  another  period  upon  the 
original  terms.    Id. 

6.  Where  a  tenant  does  not  vacate  the  premises  when  his  lease 
expires,  he  may  be  treated  by  the  landlord  either  as  a  tenant 
or  as  a  trespasser.    Id. 

DesU^ction  of  Property.    Rents. 

7.  The  common  law  rule  of  construction  of  a  covenant  for  pay- 
ment of  rent  where  a  portion  of  the  premises  has  been  de- 
stroyed, held  not  in  force.    Wattles  v.  South  Oniaha  Ice  d  Coal 

Co 251 

8.  An  express  agreement  of  a  lessee  to  keep  in  good  repair  the 
leased  premises,  and,  at  the  end  of  the  term,  surrender  their 
possession  in  as  good  condition  as  they  were  when  he  en- 
tered, natural  decay,  wear  and  tear  excepted,  is  not,  and  does 
not  include,  a  covenant  to  rebuild  buildings  destroyed  with- 
out his  fault.    Id. 

9.  Where  a  substantial  portion  of  leased  premiseF  is  destroyed 
without  the  fault  of  the  lessee,  he  is  entitled  to  an  apportion- 
ment of  the  rent  covenanted  to  be  paid  and  accruing  there- 
after, in  the  absence  of  an  express  assumption  by  him  of  the 
risk  of  such  destruction.    Id. 

Partition  of  Premises. 

10.  Where  realty  owned  by  two  persons  has  been  leased  for  a 
term  of  years  and  partition  has  been  decreed  on  petition  of 
one  of  them,  the  lessee  will  become  a  tenant  of  the  purchaser 

at  the  judicial  bale.    Oliver  v.  Lansing 828 

Repairs. 

11.  Claims  for  repairs  ordered  by  lessee  before  appointment  of  a 
receiver,  held  not  charges  against  either  the  property  or  rent 
money  In  hands  of  the  receiver,  but  individual  debts  of  the 
lessee.    Ksiahrook  i\  Stevenson 378 

Ijarceny. 

Evidence  held  sufficient  to  sustain  a  verdict  of  guilty  in  a  case 
where  accused  was  charged  with  the  larceny  of  cattle.  Fan- 
ton  r.  State 352 

Lease.    See  Landlord  and  Tenant. 

Legislative  Appropriations.    See  State,  1-4. 

Levy.    See  Attachment,  1. 
Libel  and  Slander. 

1.  A  false  or  malicious  publication,  in  print  or  writing,  which 
tends  to  injure  the  reputation  of  another  person,  or  to  bring 
him  into  contempt,  hatred,  or  ridicule,  is  libelous,  and  the 
publisher  is  amenable  to  the  criminal  law.    Raker  v.  State. .  202 

2.  In  a  prosecution  for  criminal  libel  .it  is  error  to  so  instruct 
the  jury  as  to  cast  upon  the  defendant  the  burden  of  estab- 
lishing that  the  alleged  publication  was  not  libelous.   Id. 
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Xiens.    See  Attorneys*  Liens.    Chattel  Mortgages.   Judgments. 
Mechanics'  Liens.    Mortgages. 

Life  Insurance.     See  Insurance,  16-18. 

Ximitation  of  Actions.      See  Hicjiways,  1,  2.     Partnership,  2. 
Sales  3.    Usury,  4. 

1.  Where  a  tax  lien  exists  at  the  time  a  deed  containing  a  cove- 
nant against  incumbrance  is  executed,  a  cause  of  action  im- 
mediately accrues  in  favor  of  the  covenantee,  which  will  be 
barred  by  limitation  in  five  years.    Bellamy  v.  Chambers 146 

2.  The  defense  of  the  statute  of  limitations  cannot  be  Invoked 
for  the  first  time  in  the  supreme  court.    Jiell  v.  Rice 547 

3.  A  cause  of  action  against  a  railroad  company  for  damages 
resulting  from  the  negligent  construction  of  ditches,  arises 
when  the  injury  occurs,  and  not  when  the  ditches  are  com- 
pleted.   Frvmont,  E.  d  M.  V,  R.  Co,  v,  Harlin 700 

Xost  Instruments.     See  Wills,  1-3. 

Hajorlty.    See  Municipal  Corporations,  12. 

Halpractice. 

A  charge  of  malpractice  against  an  attorney  may  be  joined 
with  a  prosecution  for  a  contempt  of  court  where  both 
charges  involve  a  single  transaction.    Blodgett  t\  Utate 121 

Mandamus. 

Nature  of  Writ 

1.  Mandamus  can  only  be  invoked  to  compel  the  performance  of 
some  particular  act  which  the  law  especially  enjoins  as  a 
duty  resulting  from  an  office,  trust,  or  station.  State  r. 
Piper    25,  3D 

2.  As  a  preventive  remedy  mandamus  cannot  take  the  place 
of  Injunction.  Id. 

3.  Mandamus  can  only  be  resorted  to  for  the  purpose  of  com- 
pelling action,  and  is  not  a  proceeding  to  correct  errors.    Jd, 

Pleading. 

4.  The  facts  recited  in  an  alternative  writ  must  be  sufficient  to 
entitle  relator  to  the  issuance  of  a  peremptory  writ.  King  v. 
state 66 

6.  On  demurrer  to  recitals  in  the  alternative  writ,  the  recitals 
must  all  be  considered,  and  the  refusal  «of  compliance  upon 
certain  grounds  by  respondent  will  be  held  to  excuse  tech- 
nical exactness  in  stating  why,  on  other  grounds,  relator  is 
entitled  to  the  relief  sought.    Id, 

^.  A  writ  of  mandamus  will  only  be  allowed  when  the  relator 
clearly  establishes  his  right.    State  v.  Bariley 874 

7.  Nothing  essential  to  plaintiff's  right  to  the  writ  will  be  taken 
by  intendment.    Id. 

Auditor  of  State. 
3.  Writ  allowed  against  the  auditor  of  public  accounts  to  com- 

64 
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pel  him  to  issue  a  warrant  for  the  salary  of  a  court  stenogra- 
pher.   State  V.  Cornell 52C 

District  Judge, 
9.  Writ  denied  on  application  to  compel  a  district  judge  to 
recall  an  order  of  sale  issued  upon  a  decree  of  foreclosure,  no 

proper  supersedeas  having  been  filed.    State  v.  Ramsey 166 

Secretary  of  State, 

10.  Upon  facts  stated  the  writ  was  denied  on  application  to  com- 
pel the  secretary  of  state  to  certify  to  the  county  clerks  the 
names  of  certain  persons  as  republican  nominees  for  offices. 
State  V.  Piper 42 

State  Printing  Board. 

11.  A  bidder  for  state  printing  cannot  obtain  a  writ  to  compel 
the  state  printing  board  to  award  him  the  contract  where  he 
fails  to  show  that  his  bid  was  accompanied  by  the  bond  re- 
quired by  statute.   State  v,  Bartlcy 874 

Married  Women.    See  Husband  and  Wife. 

Master  and  Servant. 

Vice-PrincipaL 

1.  The  most  satisfactory  evidence  that  one  is  a  vice-principal  Is 
that  his  co-employes  are  under  his  supervision  and  control 
and  subject  to  his  orders.    Union  P.  R,  Co,  v.  Doyle 556 

2.  The  fact  that  an  employe  is  vested  with  authority  to  hire 
and  discharge  a  co-employe  is  not  conclusive  evidence  that 
as  to  such  co-employe  he  is  a  vice-principal.    Id, 

3.  Whether  one  of  several  employes  of  the  same  master  \&  a 
vice-principal  as  to  the  co-employes,  is  generally  a  mixed 
question  of  law  and  fact  to  be  determined  by  the  facts  and 
circumstances  in  the  case  in  which  it  is  presented.    Id, 

4.  A  section-hand  who  was  injured  while  working  with  the  sec- 
tion-boss, section-crew,  and  others  on  a  gravel  train,  held 
not  a  fellow-servant  of  the  foreman  of  the  train,  but  a  vice- 
principal.    Id 555 

tfeglxgence, 

5.  Evidence  held  to  sustain  a  finding  that  the  negligence  of  a 
servant  was  not  the  proximate  cause  of  his  injury.    Id 556 

6.  Evidence  held  not  to  sustain  a  finding  that  the  negligence  of 
a  railway  company  was  the  proximate  cause  of  a  servant's 
injury.    Id, 

7.  A  verdict  for  negligence  must  have  the  support  of  competent 
positive  evidence  that  the  injury  complained  of  was  caused 
by  the  negligence  of  the  master,  or  such  negligence  must  be 
Inferable  from  proved  or  conceded  facts.  Chicago,  B,  d  Q,  R, 
Co.  V.  Soderherg 674 

Ri^ks  of  Employment, 

8.  A  servant  by  his  contract  of  employment  assumes  the  ordi- 
nary risks  incident  thereto.    Id. 
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lEechanics'  Liens.    See  Subrogation,  3. 

1.  The  sworn  statement  of  a  subcontractor  for  a  mechanic's 
Hen  must  contain  a  description  of  the  premises  on  which  the 
improvement  was  erected.    Drexel  v.  Richards 509 

2.  A  description  of  the  premises  in  the  sworn  statement  of  a 
subcontractor  for  a  mechanic's  lien  is  not  insufBcient  where 
it  renders  the  location  susceptible  of  ready  ascertainment  by 
the  aid  of  extrinsic  evidence.    14. 

3.  A  description  of  property  in  a  statement  for  a  mechanic's 
lien  as  the  "Bartlett  &  Downing  Block,  Kearney,  Buffalo 
county,  Neb.,"  is  a  sufficient  description  of  the  premises,  es- 
pecially when  there  are  no  rights  of  third  parties  to  be  af- 
fected by  the  lien.    Id. 

4.  The  account  of  the  items  for  the  materials  furnished  and 
labor  performed  by  a  contractor  or  subcontractor,  and  for 
which  a  lien  is  claimed,  and  the  affidavit  thereto  attached 
should  be  construed  together,  and  if,  when  thus  construed, 
they  substantially  comply  with  the  statute  it  is  sufficient.    Id. 

5.  The  filing  of  a  claim  for  a  mechanic's  lien  does  not  in  itself 
establish  such  a  lien.    Omnha  Fire  Ins.  Co.  v.  ThMupson 580 

Mistake.    See  Arbitration  and  Award,  8.    Mortgages,  7-9.    Sub- 
rogation, 3. 
To  Justify  the  reformation  of  a  written  contract  for  mistake,  the 
mistake  must  be  mutual  and  be  established  by  clear,  convinc- 
ing, and  satisfactory  evidence.    Home  Fire  Ins.  Co.  v.  Wood..  381 

Mortgages.    See  Executions,  1.    Husband  and  Wife,  5,  6.    Man- 
damus, 9.    Negotiable  Instruments,  9.    Subrogation,  1-3. 

ConHideration. 

1.  A  mortgage  given  to  secure  the  guarantor  of  mortgagor's 
note  heid  not  void  for  want  of  consideration.  Steen  v.  Stretch,  573 

Execution. 

2.  A  mortgage  duly  witnessed  and  acknowledged  is  of  itself 
prima  facie  evidence  that  the  mortgagor  signed  it.  Greeley 
State  Bank  v.  Line 434 

3.  A  mortgage  upon  realty,  other  than  a  homestead,  executed 
and  delivered  by  mortgagor  is  valid  between  the  parties  and 
those  having  knowledge  of  its  existence,  though  not  law- 
fully acknowledged  or  witnessed.    Uolmes  v.  Hull 656 

Assifjnment. 

4.  An  equitable  assignment  of  a  note  and  mortgage  may  be 
made  by  sale  and  delivery  without  Indorsement  or  written 
assignment,  and  the  purchaser  may  maintain  an  action  in 
his  own  name  to  foreclose  the  mortgage.    Greeley  State  Bank 

V.  Line  434 

Fraudulent  Release. 

5.  A  fraudulent  release  by  mortgagee  after  indorsement  with- 
out recourse  of  the  note,  in  favor  of  a  third  party  bavin* 
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notice  of  tlie  rights  of  the  holder,  does  not  of  itself  render 
the  mortgagee  liable  in  a  suit  ex  contrctctu  for  the  amount  of 
the  debt.    Smith  i?.  Ix^ng 74f 

Notice. 

6.  A  subsequent  incumbrancer  held  charged  with  notice  by  the 
record  of  a  prior  mortgage  which  did  not  truly  state  its  con- 
ditions.   Bteen  v.  Stretch 67S 

Description. 

7.  A  mortgage  will  not  be  invalidated  by  reason  of  an  error  in 
the  description  of  the  realty,  where  the  remainder  of  the 
description  is  sufficiently  definite  to  enable  one  to  locate  the 
land.    Carpenter  Paper  Co.  t\  Wilcox 66f 

Reformation. 

8.  A  mutual  mistake  in  describing  the  property  will  justify 
reformation  of  the  mortgage,  not  only  as  against  mortgagor, 
but  as  against  purchasers  chargeable  with  notice  of  the  mis- 
take.   Id. 

S.  Evidence  held  sufficient  to  Justify  the  r^ormation  of  a  mort- 
gage on  the  ground  of  a  mutual  mistake  in  describing  the 
property  intended  to  be  incumbered.    Id. 

Payment  and  Satisfaction. 

10.  Answer  in  a  suit  to  foreclose  a  mortgage  held  to  charge  sat- 
isfaction of  the  debt    Roberts  v.  Samson 746 

11.  Facts  stated  in  opinion  held  not  to  sustain  the  plea  of  pay- 
ment.   Moore  r.  Pollock 901 

Municipal  Corporations.    See  Costs,  3.    Schools  aio)  Scuool  Dis- 
tricts, 1.    Taxation,  1. 

Dangerous  Premises. 

1.  In  a  suit  against  a  city  for  damages  sustained  by  a  plaintiff 
who  fell  into  an  unguarded  excavation  in  a  lot  abutting  on  a 
street,  a  correct  plan  or  drawing  of  the  excavation  and  sur- 
roundings, held  competent  evidence.  Villaffe  of  Culbertson  v. 
HoUiday 229 

2.  A  city  held  liable  for  the  death  of  a  child  who  fell  from  a 
piece  of  sidewalk  while  using  it  as  a  raft  upon  a  pond  situate 
partly  in  the  street  and  partly  upon  private  property,  the 
accumulation  of  water  being  occasioned  by  the  negligence  of 
the  city  in  grading  the  street  and  in  constructing  a  sewer. 
City  of  Omaha  t?.  RicMrds 804 

Streets  and  Sidewalks. 

3.  A  city  is  required  to  exercise  reasonable  care  and  diligence 
in  keeping  a  street  in  a  safe  condition  for  travel,  though  the 
street  may  not  be  frequently  used  by  the  public.  City  of 
South  Omalia  v.  Powell 79S 

4.  Where  a  municipality  improves  any  portion  of  a  street  for 
the  purpose,  and  with  the  result,  of  inducing  public  travel 
thereon,  there  is  a  resulting  duty  to  keep  such  portion  of  th« 
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street  in  repair,  and  a  consequent  liability  for  the  failure  to 
do  so.    City  of  Ord  v.  Nash 336 

5.  The  term  "sidewalk"  denotes  that  portion  of  the  public  high- 
way set  apart,  by  dedication,  ordinance,  or  otherwise,  for  the 
use  of  persons  traveling  on  foot.    Id. 

6.  It  is  not  error  to  charge  that  a  city  is  required  to  keep  its 
streets  and  sidewalks  in  a  reasonably  safe  condition  for 
travel,  by  night  as  well  as  by  day.    Id. 

7.  An  instruction  that  it  is  the  duty  of  a  city  to  keep  its  streets 
in  a  reasonably  safe  condition  for  travel  by  all  persons  is 
not  objectionable  on  the  ground  that  it  excludes  from  the 
jury  the  question  of  alleged  contributory  negligence  by  the 
plaintiff.    Id. 

8.  Instructions  held  to  correctly  state  the  rule  as  to  liability  of 
a  city  for  failure  to  keep  its  streets  in  safe  condition  for  the 
use  of  the  public.    City  of  Omaha  r.  Richards 804 

Title  to  Streets. 

9.  Under  sec.  106,  art.  1,  ch.  14,  Comp.  Stats.,  the  acknowledg- 
ment and  registration  of  a  plat  subdividing  tracts  of  land 
are  equivalent  to  a  deed  in  fee-simple  of  such  portion  of  the 
premises  platted  as  is  on  such  plat  set  apart  for  streets  and 
other  public  uses.    Ehmen  v.  Villaye  of  Gothenburg 715 

Parks. 

10.  The  word  "park"  means  a  tract  of  land  within  or  near  a  town 
or  city  devoted  to  purposes  of  amusement,  pleasure,  or  exer- 
cise, and  the  word  generally  means  a  park  open  to  the  public. 
Id. 

Funding  Bonds.    Elections. 

11.  The  clause,  "When  the  same  shall  have  been  authorized  by 
a  vote  of  the  people,"  employed  in  sub.  21,  sec.  67,  art.  1,  ch. 
13a,  Comp.  Stats.,  relating  to  authority  to  issue  municipal 
bonds,  means  authorized  by  a  majority  of  the  voters  of  the 
city.    Bryan  v.  City  of  Lincoln 620 

12.  Under  sub.  21,  sec.  67,  art.  1,  ch.  13f/.  Comp.  Stats.,  a  proposi- 
tion to  authorize  the  issuance  of  funding  bonds  submitted 
at  a  general  city  election  cannot  be  adopted  unless  it  receives 
a  majority  of  all  the  votes  cast  at  such  city  election.    Id. 

Water  Rent. 

13.  By  sub.  15,  sec.  69,  ch.  14,  Comp.  Stats.,  1887,  the  city  of  North 
Platte  was  authorized  to  contract  with  a  corporation  to  erect 
and  maintain  a  system  of  water-works,  to  supply  the  city 
with  water,  and  to  levy  a  water  tax.  North  Platte  Water- 
Works  Co.  V.  City  of  North  Platte 853 

14.  In  a  suit  against  a  city  to  recover  water  rents,  it  was  held 
unnecessary  for  plaintiff  to  plead  the  statute  authorizing  the 
city  to  enter  into  the  contract  under  which  the  water  was 
supplied.    Id. 

Xutual  Benefit  Insurance.    See  Insurance,  16-18. 


950  INDEX. 

Kegligence.  See  Banks  and  Banking,  1.  Bathing  Resorts. 
Judgments,  1,  2.  Master  and  Servant,  5-7.  Munici- 
pal Corporations,  7.  Pleading,  2.  Street  Railways. 
Waters,  9. 

Contributory  Negligence. 

1.  If  a  person,  In  the  exercise  of  ordinary  care,  is  injured 
through  the  negligence  of  another,  he  may  recover;  but  if 
his  own  negligence  contributed  to  or  was  the  proximate 
cause  of  the  injury  he  cannot  recover.    ViUage  of  Culbertson 

V.  Holliday  229 

Degrees  of  Negligence. 

2.  The  doctrine  of  comparative  negligence  is  not  in  force.    Id, 

3.  In  an  action  for  damages  for  injuries  alleged  to  have  been 
sustained  through  the  negligence  of  another,  there  is  no  such 
issue  as  the  slight  negligence  of  any  one.    Id. 

4.  Such  expressions  as  "slight  negligence"  and  '^slight  want  of 
ordinary  care"  should  not  be  used  in  instructions.    Id. 

Evidence. 
6.  It  is  error  for  a  court  to  state  to  a  jury  a  circumstance  or 
group  of  circumstances  as  to  which  there  has  been  evidence 
on  the  trial,  and  instruct  that  they  amount  to  negligence.    Id. 

6.  Whether  a  certain  act  or  omission  is  or  is  not  evidence  of 
negligence  is  for  the  court,  but  whether  such  evidence  con- 
victs a  party  of  negligence  is  for  the  jury.    Id. 

7.  Where  only  one  conclusion  can  be  drawn  from  the  undisputed 
facts,  the  court  may  direct  a  verdict  consistent  therewith. 
Knapp  V.  Jones 490 

8.  Evidence  Jield  insufficient  to  sustain  a  judgment  against  a 
railroad  company  in  a  suit  by  a  section-hand  who  was  injured 

by  a  passing  locomotive.  Chicago,  B.  d  Q.  R.  Co.  v.  Soderberg,  674 
Ordinary  Care.  ' 

9.  The  law  requires  of  a  person  the  exercise  of  care  and  caution 
commensurate  with  the  danger  confionted,  but  this  rule  in- 
volves no  more  than  the  exercise  of  ordinary  care  and  pru- 
dence in  view  of  the  circumstances.  Village  of  Culbertson  v. 
Bolliday    229 

10.  The  law  does  not  require  of  an  old  person  the  exercise  of 
greater  care  to  avoid  injury  than  it  requires  of  a  young  and 
vigorous  one.    Id. 

11.  In  avoiding  injury  the  law  does  not  require  the  exercise  of 
extraordinary  care.   Id. 

12.  In  an  action  for  damages  resulting  from  defendant's  alleged 
negligence,  plaintiff  cannot  recover  where  it  appears  that  his 
failure  to  exercise  ordinary  care  was  the  cause  of  the  injury. 
Knapp  V.  Jones 490 

Negotiable  Instruments.  See  Alteration  of  Instruments. 
Banks  and  Banking,  2-5.  Checks.  Mortgages,  4. 
Pledges. 

Execution  Sales. 
1.  The  purchaser  of  a  note  at  execution  sale  acquires  only  the 
defendant's  interest.    Jones  v.  Wiesen 244 
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2.  The  purchaser  of  a  note  at  execution  sale  occupies  the  same 
relation  to  the  maker  as  he  would  have  occupied  had  the 
note  been  indorsed  to  him  without  recourse  by  the  payee.  Id. 

Indorsements,    h'iffhts  of  Transferees. 

3.  Where  the  payee  of  a  negotiable  note  indorses  and  delivers 
it  to  his  creditor  to  secure  the  payment  of  a  debt  owing  to 
latter,  the  creditor  becomes  an  innocent  holder  of  the  note 
and  acquires  a  lien  thereon  for  the  amount  of  his  debt,  pro- 
vided he  took  it  before  maturity,  without  notice  of  any  de- 
fenses thereto.    Id 243 

4.  One  who  purchases  for  value  a  negotiable  note,  either  before 
or  after  its  maturity,  with  knowledge  of  a  defense  thereto,  is 
entitled  to  enforce  the  collection  of  the  entire  note,  provided 
his  assignor  was  an  innocent  purchaser,  before  due,  for  value, 

in  the  usual  course  of  business.    Id 244 

5.  Where  a  creditor  of  payee  became  an  innocent  holder  of  a 
note  through  an  indorsement  to  secure  the  debt,  a  second 
creditor  who  paid  the  claim  of  the  first  creditor  and  took 
from  him  an  assignment  of  the  note,  acquired  the  same  lien 
and  title  possessed  by  the  assignor,  though  the  assignee  knew 
that  defenses  existed  against  the  note.    Id. 

6.  In  a  suit  by  an  indorsee  of  a  note  against  the  maker,  held 
that  the  answer  fails  to  state  a  defense.  First  Nat.  Bank  of 
Dubuque  v.  McKihhen 513 

7.  In  a  suit  by  an  indorsee  of  a  note  against  the  maker,  its  pro- 
duction by  plaintiff,  duly  indorsed,  raises  a  presumption  that 
it  was  transferred  before  maturity  for  value,  and  the  burden 
is  on  defendant  to  show  that  plaintiff  is  not  an  innocent 
holder.    Id. 

S.  In  a  suit  by  an  indorsee  of  a  note  against  the  maker,  evi- 
dence held  insufficient  to  sustain  a  verdict  for  defendant    Id. 

9.  Where  a  note  provides  it  is  governed  by  the  conditions  of  a 
mortgage  reciting  that  no  general  execution  shall  issue 
against  the  makers  or  indorsers  of  the  note,  but  that  mort- 
gagee shall  take  the  premises  in  full  satisfaction  of  the  debt, 
the  makers  and  indorsers  of  the  note  are  exempt  from  per- 
sonal liability,  and  the  remedy  of  the  holder  of  the  mortgage 

is  restricted.    Seieroe  v.  First  Nat.  Bank  of  Kearney 612 

Parol  Evidence. 

10.  In  a  suit  on  a  note  a  conteniporaneous  contract  in  writing 
connected  with  the  note  by  direct  reference  or  by  necessary 
implication,  held  admissible  in  evidence.  Id. 

11.  A  general  indorsement  of  commercial  paper  may,  except  as 
against  a  bona  fide  holder,  be  explained  and  the  precise  terms 
of  the  agreement  shown  by  parol  evidence.  Whitney  v.  Spear- 
man      617 

Uew  Trial.    See  Criminal  Law,  1.     Review,  44.     Set-Off  and 
Counter-claim.    Trial,  3,  4. 
1.  A  Judge  may  pass  on  a  motion  for  a  new  trial  in  a  case  tried 
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before  the  judge  of  another  district,  where  the  latter  ceased 
to  preside  before  the  hearing  of  the  motion.    Lauder  v.  State,  14(^ 
8.  An  assignment  in  a  motion  for  a  new  trial  that  a  group  of 
instructions  is  erroneous  is  insufficient  if  any  one  of  them 
was  properly  given.    City  of  South  Omaha  v.  Powell 798. 

Hominations.     See  Elkctions,  1-4. 

Nonsuit.     See  Dismissal. 

Notice.    See  Moktoaoes,  6.    Pledges.    Summons. 

Novation. 

There  can  be  no  novation  of  a  debt  in  the  absence  of  an  unquali- 
fied discharge  of  the  original  debtor  by  the  creditor.  Went- 
em  White  Bronze  Co.  v.  Portrey 801 

Nuisance.    See  Justice  of  tue  Peace.  2. 

Office  and  Officers.     See  County  Treasurers.     Elections,  1-4. 
State. 

Parent  and  Child. 

1.  Generally,  where  a  child  renders  services  for  a  parent,  the  law 
presumes  the  services  were  gratuitously  rendered.  Bell  v. 
Rice   54r 

2.  Whether  the  evidence  warrants  the  conclusion  that  a  parent 
promised  to  pay  for  services  rendered  by  a  child  is  a  question 
for  the  jury.    Id. 

3.  A  child  may  recover  the  value  of  services  rendered  for  a 
parent  where  the  evidence  shows  that  the  services  were  ren- 
dered under  circumstances  justifying  the  inference  of  a  con- 
tract on  part  of  the  parent  to  make  payment.    Id. 

4.  Services  rendered  by  a  stepdaughter  in  caring  for  her  imbe- 
cile stepfather,  held  necessaries  for  which  his  estate  is  liable. 
Id. 

6.  Where  the  proceeds  of  a  note  payable  to  a  daughter  were  paid 
to  her  father,  the  latter's  estate  was  held  liable  for  the  sum 
received  by  him,  with  Interest  from  the  date  of  filing  the 
claim.    Id. 

Parks.    See  Dedication. 

Parties.    See  Banks  and  Banking,  6.   Judgments,  10.    Mortgages, 
4.    Partnership,  1-4. 

Partition. 

1.  In  a  cause  within  the  law  authorizing  a  partition,  the  right 
of  plaintiff  to  a  decree  is  imperative  and  absolutely  binding 
upon  courts  of  equity.    Oliver  v.  Ijansing 82S 

2.  The  fact  that  inconvenience  in  making  distribution,  or  prob- 
able loss,  is  involved,  does  not  affect  the  absolute  right  to 
have  partition  decreed.    Id. 

Partnership.    See  Fraudulent  Conveyances,  3. 

1.  The  description  of  the  individual  members  of  a  defendant 
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partnership  firm  does  not  make  such  individuals  defendants, 
the  reference  to  them  being  merely  descriptio  pvrsotwi.  Win- 
ters V.  Means 20^ 

2.  In  a  suit  under  sec.  27  of  the  Code  to  charge  the  property  of 
an  individual  member  of  a  firm  with  the  payment  of  a  judg- 
ment against  it,  an  entry  of  appearance  by  the  firm,  and  fail- 
ure to  interpose  the  statute  of  limitations  as  a  defense,  con- 
clude the  individual  as  to  the  binding  force  of  such  Judgment 
with  respect  to  the  objection  indicated.    Id, 

3.  One  who  shared  in  the  profits  of  a  venture  as  compensation 
for  services  held  not  a  partner,  where  he  had  no  interest  in 
or  control  over  the  property  involved  except  as  a  salesman. 
Whitney  v,  Gretna  iitate  Hank 43^ 

4.  Held,  That  an  action  was  not  one  brought  under  sec.  24  of  the 
Code  authorizing  partnerships  to  sue  without  setting  forth 
the  names  of  the  partners,  that  it  did  not  abate  on  the  death 
of  a  partner,  and  that  it  could  properly  be  continued  in  the 
name  of  the  survivor  alone.    Union  P,  R.  Co,  r.  MHcalf 452 

Payment.    See  Inburaitce,  8.     Principal  and  Agent,  6.     Sales, 
6.  7. 
Sufficiency  of  allegation  of  payment  in  a  suit  to  foreclose  a 
mortgage.    Roberts  v.  Samson 74& 

Personal  Injuries.    See  Negligence. 

Phyaicians  and  Surgeons.      See  Damages,  5,  6. 

Pleading.    See  Assault  and  Batteky.  2,  3.    Banks  and  Banking, 

8.     CARRIEKS,  1.      JUIKJMENTS,  5.     I^\NDLORD  AND  TENANT,  1. 

Mandamus,  4,  5.  Replevin,  4.  Res  Judicata.  Set-Off 
AND  Counter-claim.  Taxation,  1.  Trover  and  Con- 
version. 

Petition, 

1.  Petition  held  to  state  a  cause  of  action  in  a  suit  by  a  teacher 
against  a  school  district  for  breach  of  contract  of  employ- 
ment   Wallace  v.  School  District 171 

2.  A  petition  charging  a  railroad  company  with  carelessly  and 
negligently  constructing  a  ditch,  held  good  as  against  a  gen- 
eral demurrer,  though  subject  to  attack  by  motion  to  make  it 
more  definite  and  certain.  Fremont,  E.  d  M,  V.  R.  Co.  v. 
Earlin    69S 

3.  Facts  averred  In  a  petition  held  insufficient  to  authorize  the 
court,  in  the  exercise  of  equity  Jurisdiction,  to  set  aside  a 
Judgment  by  default  In  an  ejectment  suit.    Smit  r.  Wright 852 

4.  Petition  held  to  state  a  cause  of  action  against  a  city  for 
water  rents.  North  Platte  Water-Works  Co,  v.  City  of  North 
Platte  86S 

Answer, 
6.  Held,  That  one  answering  to  the  merits  of  an  amended  petition 
and  participating  in  the  trial,  waived  the  right  to  complain 
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that  a  new  cause  of  action  was  stated  in  the  amended  peti- 
tion.   Orotte  V,  Nagle 363 

6.  Answering  over  after  the  overruling  of  a  general  demurrer  to 
the  petition  is  not  a  waiver  of  the  defect  that  the  petition 
fails  to  state  a  cause  of  action.    Hopewell  v.  MvOreic 7S9 

7.  Averments  of  an  answer  attacked  by  general  demurrer  held 
sufficient  to  show  the  existence  and  probate  of  a  will  through 
which  defendant  claimed  title.    Kooptnan  v.  Carroll 824 

Demurrer. 

8.  Averments  of  legal  conclusions  in  a  pleading  are  not  admit- 
ted by  a  demurrer.    State  v.  Ramsey 1S7 

9.  A  general  demurrer  will  not  lie  to  a  pleading  sufficient  in 
substance  but  wanting  in  form  or  completeness.  Roberts  v. 
Samson   745 

10.  A  pleading  assailed  by  general  demurrer  will  be  held  to 
charge  what  can  be  implied  from  the  statements  therein  by 
reasonable  and  fair  intendment.    Id, 

Reply. 

11.  In  a  suit  in  the  nature  of  trover  against  a  sheriff,  it  was  held 
proper  for  plaintift  to  plead  in  his  reply  that  the  property 
seized  by  the  defendant  was  already  in  custodia  legis.    Beagle 

V.  Smith  446 

Amendments. 

12.  An  order  overruling  a  motion  to  strike  an  amended  petition 
from  the  files,  held  equivalent  to  leave  to  file  the  amended 
petition.     Grotte  v.  Nagle 363 

13.  An  amendment  of  a  pleading  to  conform  to  the  proof  held 
proper.   Id 364 

Fledges.    See  Negotiable  Instruments,  5. 

Where  a  wife  to  whom  a  note  had  been  assigned  delivered  it 
to  her  husband  to  be  deposited  in  bank  for  collection,  the 
husband  borrowing  money  from  the  bank  and  pledging  the 
note  as  security,  it  was  held  that  the  assignment  was  suffi- 
cient to  put  the  bank  on  inquiry  as  to  the  husband's  title  to 
the  note.    Norfolk  Nat.  Bank  v.  Nenow 429 

Practice.    See  Conflict  of  Laws,  3.    Dismissal. 

Preferences.    See  Corporations,  4-6.    Fraud,  2. 

Prescription.    See  Highways,  1,  2. 

Principal  and  Agent.     See  Banks  and    Banking,  5.     Brokers. 
Contracts,  4,  6.    Insurance,  5. 

Agent's  Abuse  of  Trust. 
1.  An  agent  who,  upon  learning  that  his  agency  is  soon  to  be 
revoked,  abuses  his  trust  by  wrongfully  canceling  policies  of 
his  principal  and  by  transferring  the  risks  to  other  com- 
panies, is  liable  to  the  company  which  issued  the  policies 
canceled  for  the  premiums  thereon.  Not'thetn  Assurance  Co. 
V,  Hamilton 248 
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Authority  of  Agent. 

2.  A  husband  may  act  as  the  agent  of  his  wife,  but  in  order  to 
bind  her  he  must  previously  be  authorized,  or  she  must,  with 
a  knowledge  of  his  acts,  subsequently  ratify  them.  Norfolk 
Nat.  Bank  v.  Nenoto 429 

3.  Evidence  held  sufficient  to  show  that  a  contract  pledging  de- 
fendant's credit  was  within  the  scope  of  the  authority  of  the 
agent  by  whom  it  was  executed.    Oberne  v.  Burke 764 

4.  A  collecting  agent  cannot  extinguish  a  debt  due  his  principal, 
by  setting  oft  against  it  his  own  debt,  unless  authorized  to 

do  so  by  his  principal.    Western  White  Bronze  Co.  v.  Portrey..  801 
6.  An  agent  employed  to  make  collection  of  commercial  paper 
is,  as  the  result  of  that  relation,  authorized  to  receive  in  pay- 
ment such  coin  or  currency  only  as  is  by  law  declared  to  be 
a  legal  tender,  or  which  is  by  common  consent  treated  as 

money.    Moore  v.  Pollock 900 

Ratification. 

6.  Evidence  held  sufficient  to  warrant  a  Jury  In  finding  that  de- 
fendant ratified  a  contract  made  by  an  agent.  Oberne  v. 
Burke  764 

7.  A  ratification  by  a  principal  of  the  unauthorized  act  of  his 
agent  may  be  inferred  from  the  conduct  of  the  former  incon- 
sistent with  any  intention  other  than  a  purpose  to  adopt  such 
act  as  his  own.    Id. 

PrinciiMd  and  Surety.    See  Altebation  of  Ixstbuments,  1.    At? 

TACHMENT,  4. 

The  liability  of  a  surety  is  measured  by,  and  will  not  be  ex- 
tended beyond,  the  strict  terms  of  his  contract.  Hopewell  v. 
McOrew 789 

Printing.    See  State,  5. 

Privileged  Communications.    See  Evidence,  10-12. 

ProceM.    See  Summons. 

Public  Policy.    See  Contracts,  6-8. 

■Questions  for  Jury.  See  Insurance,  22,  26.    Negligence,  6.  Parent 

AND  Child,  2.    Waters,  4. 
■Questions  of  Fact.    See  Contracts,  2. 

Jtailroad  Companies.    See  Carriers.    Damages,  3.    Master  and 
Servant,  1-6.    Street  Railways. 

1.  An  order  of  the  state  board  of  transportation  requiring  a 
railroad  company  to  surrender  a  portion  of  its  right  of  way 
to  one  buying  and  shipping  grain,  for  an  elevator  site,  is 
unconstitutional  and  void.    Chicago,  B.  d  Q.  R.  Co,  v.  State. . .  399 

2.  One  who  builds  a  fence  between  his  land  and  the  right  of  way 
of  a  railroad  company  upon  its  failure  to  do  so  after  notice, 
can  recover  the  expense  incurred  only  by  showing  that  the 
fence  complies  with  the  requirements  of  sec.  1,  art.  1,  ch.  72, 
Comp.  Stats.    Chicago,  B,  d  Q.  R.  Co,  v.  Lyon 640 
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Beal  Estate.    See  Mortgages.    Vendor  akd  Vsnbes. 

Beal  Estate  Agents.    See  Brokers. 

BeceiTers.    See  Banks  and  Banking,  6,  7,  11-13.    Landlord  and 

Tenant,  11. 

Where  a  receiver,  without  authority,  advertises  and  sells  assets 

after  the  date  fixed  hy  the  decree,  the  saie  Is  void  and  cannot 

be  rendered  valid  by  confirmation  over  objections.    Ackerman 

V.  Ackerman 5S 

Beference. 

The  action  of  the  trial  court  in  returning  the  case  to  the  referee 
for  further  finding  in  respect  to  an  item  as  to  which  the 
petition  was  allowed  to  be  amended  to  conform  to  the  proof, 
and  the  reception  of  a  supplemental  report  containing  such 
finding,  and  its  consideration  in  the  final  settlement  of  the 
issues,  approved.    Qrotte  v.  \agle Z^ 

Beformatlon  of  Instruments.    See  Mistake.     Mortgages,  7-9. 

Beg^tratlon.    See  Municipal  Corporations,  9. 

Belatlves.    See  Fraxtdi'lext  Conveyances,  1,  4,  5. 

Belease.    See  Eminent  Domain,  2.    Ji:dgmext,  9.     Mortgages.  5. 

Beliglous  Societies. 

Where  the  right  of  a  faction  of  a  church  to  control  its  property 
or  records  is  mainly  dependent  upon  matters  of  religious 
doctrine,  as  to  which  the  disputing  factions  entertain  diverse 
views,  civil  courts  should  decline  to  interfere.  Moseman  r. 
Heitshusen 42(> 

Bents.    See  Landlord  and  Tenant,  2,  8,  9.     Vendor  and  Ven- 
dee, 8. 

Beplevin.     See  Executions,  7. 

Damages, 

1.  Where  the  property  has  been  returned  to  defendant  for  fail- 
ure of  plaintiff  to  give  the  statutory  undertaking,  and  the 
action  proceeds  as  one  for  conversion,  the  measure  of  his 
damages,  in  case  the  right  of  property  and  of  possession  is 
found  in  his  favor,  is  the  market  value  of  the  property,  with 
Interest.    Baum  v.  Union  Sacings  Bank 38T 

Oxcnership.    Pleading. 

2.  Where  plaintiff  bases  his  right  to  the  possession  of  property 
upon  a  special  ownership  he  must  in  his  petition  plead  the 
facts  which  create  such  special  ownership.    OHffing  v.  Curtis,  334 

3.  Plaintiff's  allegation  of  general  ownership  and  right  of  pos- 
session cannot  be  proved  by  introducing  in  evidence  a  mort- 
gage on  the  chattels  replevied.    Bobimun  v.  Kilpatrick 79& 

4.  A  plaintiff  who  claims  a  special  ownership  by  virtue  of  a 
chattel  mortgage  must  allege  facts  showing  his  interest  in 
the  property  and  his  right  to  possession.  NorcroHs  v.  Bald- 
win     88& 
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Suit  an  Band. 

5.  Delivery  of  the  specific  property  affected  by  the  judgment  In 
a  replevin  case  amounts  to  a  satisfaction  of  the  judgment, 
except  unpaid  costs  and  damages;  and  thereafter  liability  on 
the  replevin  bond  is  limited  to  unpaid  costs  and  damages. 
Otto  V.  Burch 894 

6.  Where  a  defendant  who  has  successfully  defended  an  action 
of  replevin  obtains  possession  of  the  property  by  a  second 
suit,  instead  of  resorting  to  the  bond  given  for  his  protection, 
he  thereby  waives  right  to  the  alternative  relief  of  recovery 
of  the  value  thereof.   Id. 

Bescission.    See  Sales,  8-10. 

1B«8  Judicata.    See  Counties,  4.     Partnership,  2. 

Where  defendant  pleads  fraud  and  breach  of  warranty  in  a  suit 
on  the  first  of  a  series  of  notes  given  for  the  same  considera- 
tion, a  judgment  for  plaintiff  may  be  pleaded  as  a  bar  to  the 
same  defense  in  an  action  on  the  second  note  of  the  series. 
Gilmore  v.  Whitetnan 760 

Jleview.    See  Bill  of  Exceptions.    Counties,  4.    Criminal  LiAW, 
1.    Instructions.    Interest,  !.•  Trial,  9,  10. 
Abstracts, 

1.  In  a  case  submitted  on  an  agreed  printed  abstract,  the  court 
will  not  look  beyond  the  abstract,  and  unless  error  affirma- 
tively appears  therefrom  the  judgment  below  will  be  af- 
firmed.   Closson  V.  Rohman 323 

2.  In  a  case  submitted  on  an  abstract  the  court  will  not  ex- 
amine the  transcript.    North  Platte  Water-Works  Go.  v.  City 

of  North  Platte 853 

Assignments  of  Error. 

3.  An  assignment  of  error  relating  to  a  group  of  instructions, 
where  the  ruling  as  to  any  one  ^f  the  group  against  which 
the  assignment  is  directed  is  without  error,  may  be  over- 
ruled.   Behrends  v.  Beyschlag 304 

Town  V.  Missouri  P.  R,  Co 769 

4.  The  question  as  to  whether  there  was  error  in  the  assess- 
ment of  the  amount  of  recovery  will  not  be  considered  unless 
raised  by  a  proper  assignment  of  error.  Montgomery  v.  Albion 
Nat.  Bank 652 

5.  In  an  error  proceeding,  a  point  not  presented  by  an  assign- 
ment of  error  will  be  disregarded,  though  argued  in  briefs  of 
counsel.    Clarke  v.  Nebraska  Savings  d  Exchange  Bank 669 

6.  Under  an  assignment  of  error  that  the  damages  awarded  are 
excessive,  the  supreme  court  will  not  review  the  action  of  the 
trial  court  in  admitting  in  evidence  items  of  damage.  Rob- 
erts i\  Hopper 681 

7.  A  party  may  be  permitted  to  amend  his  petition  in  error  to 
cover  a  point  presented  below.    Robinson  v,  Kilpatrick 795 
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8.  Assignments  of  error  requiring  an  examination  of  evidence 
may  be  overruled  in  absence  of  a  bill  of  exceptions.  Chicago 
Lumber  Co,  t?.  Benjamin 143 

Bill  of  Exceptions. 

9.  A  bill  of  exceptions  not  authenticated  according  to  statute 
will  be  disregarded  upon  review.    Royse  v.  State  Sat.  Bank  of 

iS7.  Jo8ei)h  16 

10.  An  unauthentlcated  bill  of  exceptions  will  be  disregarded  in 
the  supreme  court.    CJiicayo  Lumber  Co.  v.  Benjamin 143 

11.  A  bill  of  exceptions  will  be  disregarded  upon  review  unless 
certified  by  the  clerk  of  the  trial  court  to  be  the  original  or  a 
true  copy.    Reuther  v.  Zimbleman 165 

12.  A  bill  of  exceptions  not  authenticated  by  the  clerk  of  the 
district  court  will  be  disregarded.    Talcott  v.  Field 635 

13.  A  bill  of  exceptions  may  be  considered  upon  satisfactory 
proof  of  its  proper  authentication,  though  the  authentication 
has  been  lost.    Winters  v.  Means 209 

14.  A  decree  supported  by  the  pleadings  may  be  affirmed  upon 
appeal  where  the  clerk  below  failed  to  authenticate  the  bill 

of  exceptions.    Berger  v.  Lincoln  County 687 

15.  Where  affidavits  for  a  continuance  are  to  be  considered  upon 
review,  they  must  be  embodied  in  a  bill  of  exceptions.    Hans 

V.  State 150 

16.  Where  the  bill  of  exceptions  reveals  that  material  evidence 
introduced  on  the  trial  has  been  omitted,  the  court  cannot 
review  an  order  denying  a  motion  to  direct  a  verdict,  when 

to  do  so  would  require  an  examination  of  the  proofs.    Id 151 

17.  Assignments  of  error  involving  an  examination  of  the  evi- 
dence will  be  disregarded  where  the  bill  of  exceptions  has 
been  quashed.    Reynolds  r.  McCandless.^ 225 

18.  Questions  of  fact  cannot  be  considered  where  the  record  pre- 
sents no  proper  evidence  that  the  alleged  facts  existed.  lotca 
Loan  d  TruHt  Co.  v.  M'alker 667 

19.  In  absence  of  a  bill  of  exceptions  issues  of  fact  cannot  be  con- 
sidered in  the  appellate  court,  though  the  transcript  recites 
that  it  contains  the  agreed  statement  of  facts  upon  which  the 
cause  was  determined,    i^tuart  r.  Burvham 823 

20.  One  desiring  to  obtain  a  review  of  a  ruling  upon  a  question 
of  fact  should  preserve  the  evidence  by  means  of  a  bill  of 
exceptions,  allowed  in  the  manner  provided  by  law.    Douylas 

i\  i^mith 899 

Briefs. 

21.  A  question  discussed  in  the  briefs  but  not  raised  by  an  as- 
signment of  error  will  be  disregarded.    Raket:  v.  State 202 

Evidence. 

22.  The  judgment  should  not  be  disturbed  where  the  only  ques- 
tion presented  is  one  of  fact  as  to  which  the  evidence  is  con- 
flicting.  Sliafer  v.  Hostetler 71 
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23.  Evidence,  though  conflicting,  held  sufficient  to  sustain  a  de- 
cree enjoining  defendant  from  obstructing  an  alley.  Ryfetj  r. 
Pandean Ill 

24.  Questions  of  fact  determined  upon  conflicting  evidence  will 
not  be  reviewed  in  the  supreme  court.  Montgomery  r.  Albion 
Sat.  Bank 652 

25.  A  Judgment  supported  by  sufficient  evidence  will  be  affirmed, 
where  no  question  of  law  is  presented.    Emerson  v.  Kilroy 591 

2Q.  A  finding  on  conflicting  evidence  will  not  be  disturbed  unless 
manifestly  wrong.    Woods  t?.  HaH 497 

27.  A  reversal  will  not  be  entered  for  insufficiency  of  evidence 
unless  the  Judgment  is  manifestly  wrong,    i^icicart  v.  Smith..  631 

28.  The  record  must  show  an  abuse  of  discretion  on  part  of  the 
trial  court  in  order  to  authorize  the  reversal  of  a  Judgment 
on  account  of  the  admission  of  evidence  of  experiments  intro- 
duced for  the  purpose  of  contradicting  or  corroborating  wit- 
nesses.   City  of  Ord  v.  Nash 336 

29.  It  is  not  reversible  error  for  a  court  to  reject  an  offer  of  com- 
petent and  relevant  evidence  If  the  evidence  rejected,  when 
considered  with  all  other  evidence  bearing  on  the  issue  to 
which  it  was  directed,  would  not  support  the  conclusion 
sought  to  be  established  by  the  rejected  evidence.    Whitney 

V.  Gretna  State  Bank 438 

Final  Orders. 

30.  An  order  of  the  board  of  equalization  relating  to  assessment 
of  taxes  Is  a  final  order,  and  an  error  proceeding  may  be 
prosecuted  therefrom.    Wehstrr  v.  City  of  Lincoln 1 

31.  Unless  provided  by  law.  appeal  will  not  lie  from  a  decision  of 
the  board  of  equalization.    Id. 

32.  An  appeal  or  proceeding  in  error  will  not  lie  directly  to  the 
supreme  court  to  review  the  decisions  of  the  secretary  of  state 
under  the  Australian  ballot  law.    State  v.  Pi  per 25,  39 

33.  A  finding  without  a  Judgment  in  a  summary  prosecution  for 
contempt  of  court  will  not  be  reviewed  by  means  of  pro- 
ceedings In  error.    Blodgett  v.  State 121 

34.  An  order  striking  a  petition  of  intervention  from  the  record, 
on  the  ground  that  it  was  not  filed  within  the  time  allowed, 
is  not  such  a  final  order  as  will  be  reviewed  upon  petition  in 
error.     Whitney  v.  Sprarman 617 

35.  In  a  proceeding  under  ch.  8,  Comp.  Stats.,  to  wind  up  an  in- 
solvent bank,  a  judgment  overruling  the  bank's  motion  to 
discharge  an  order  requiring  the  receiver  to  sue  stockholders 
for  their  unpaid  subscriptions,  is  appealable.  Stute  v.  German 
Savings  Bank 734 

Issues. 

36.  Petition  in  error  may  be  dismissed  where  It  presents  no  ques- 
tion of  an  existing  substantive  right  of  plaintiff  in  error. 
Edgerton  v.  State 72 


060  INDEX. 

Beview — continued. 

37.  On  appeal  to  the  district  court  the  cause  must  be  tried  with 
the  issues  unchanged,  except  as  to  matter  ^.rising  after  the 
trial  in  the  Inferior  court.    Bellamy  r.  Chambers 14S 

38.  Grounds  for  setting  aside  a  judicial  sale  are  unavailing 
on  review  unless  they  were  presented  in  the  court  below. 
Crcif/hton  Univei'sity  v,  Riley 341 

39.  The  statute  of  limitations  cannot  be  invoked  for  the  first 
time  in  the  supreme  court    Bell  r.  Riec 547 

40.  Questions  not  raised  below  will  be  disregarded  upon  review. 
Raymond  v.  Leinbei'yer 817 

Jurisdictional  Amount. 
Al.  Whether  a  judgment  of  a  justice  of  the  peace  is  appealable 
depends  upon  the  amount  claimed  in  the  bill  of  particulars 
and  not  upon  the  amount  recovered.    Batc^  v,  Phamix  Pah- 

liHhing  Co 79 

LachcH. 
A2.  A  judgment  or  decree  from  which  no  appeal  has  been  taken 
within  the  statutory  time  will  not  be  reviewed  by  the  appel- 
late court.    Omaha  Jjoan  d  Trust  Co.  Havings  Bank  r.  Knight. .  342 

43.  An  appeal  taken  to  the  supreme  court  after  six  months  from 
the  date  of  rendition  of  the  decree  sought  to  be  reviewed, 
may  be  dismissed.    Renard  r.  Thomas 398 

Neio  Trial. 

44.  An  assignment  in  a  petition  in  error  that  the  court  erred  In 
denying  the  motion  for  a  new  trial  is  too  indefinite  to  be 
available  where  several  distinct  grounds  are  stated  in  the 
motion.    Hans  v.  iStatc 151 

Objections. 

45.  A  record  to  review  error  in  permitting  improper  remarks  of 
counsel  must  show  an  objection  at  the  time,  a  ruling  thereon, 
and  an  exception  to  the  ruling.    Holder  x\  Lund 867 

Prejudicial  Error. 

46.  A  judgment  will  not  be  reversed  for  error  in  instructiona 
where  prejudice  to  the  party  complaining  has  not  been  shown. 
Storz  V.  Finklestein 177 

47.  Prejudicial  error  only  is  ground  for  reversal.  Merchants  Sav- 
ings  Bank  of  Providence  v.  Noll SIS 

48.  Refusal  to  allow  a  continuance  applied  for  on  the  ground  of 
absent  witnesses,  where  it  is  admitted  that  the  witnesses,  if 
present,  would  testify  as  stated  in  the  affidavit  in  support  of 
the  motion,  is  not  ground  for  reversal,  in  absence  of  an 
abuse  of  discretion  on  part  of  the  trial  court    Fanton  v.  State,  351 

Retnedy. 

49.  A  proceeding  in  error  to  review  an  order  of  the  board  <^ 
equalization  in  a  matter  within  its  jursdiction,  will  generally 
afford  an  adequate  remedy.    Webster  v.  City  of  Lincoln 1 

Supersede^is. 
■50.  A  supersedeas  bond  is  not  essential  to  a  review  of  a  decree  in 
equity.    Crcighton  v.  Keith 810 
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51.  A  supersedeas  bond  is  not  essential  to  a  review  of  a  final 
order,  but  Is  indispensable  to  a  stay  of  proceedings  pending 
review.    State  v,  Ramsey 166 

52.  A  supersedeas  bond  Is  necessary  to  a  stay  of  proceedings  un- 
der a  decree  in  equity  pending  appeal.    Creighton  v,  Keith 810 

53.  A  bond,  though  filed  and  approved,  will  not  operate  as  a  su- 
persedeas unless  It  contains  the  conditions  prescribed  by  law. 
State  V.  Ramsey 167 

54.  A  proper  supersedeas  bond  executed,  filed,  and  approved  In 
a  cause  will  not  supersede  a  decree  subsequently  rendered  In 
another  action  between  the  same  parties.    Id, 

Transcripts. 

55.  On  motion  to  dismiss  appeal  from  a  Justice  of  the  peace  on 
the  ground  that  the  amount  claimed  was  less  than  $20,  the 
district  court,  in  determining  its  Jurisdiction,  should  look 
alone  to  the  transcript  authenticated  by  the  Justice.  Bates  v. 
Ph<rnix  Publishing  Co 79 

66.  A  Judgment  within  the  Jurisdiction  of  the  district  court  may 
bo  affirmed  when  presented  for  review  upon  the  original 
pleadings  and  a  certified  copy  of  the  final  order  assailed. 
Peck  V.  Nebraska  Loan  d  Trust  Co 227 

57.  The  original  pleadings  and  a  certified  copy  of  the  judgntent 
below  will  not  answer  the  purpose  of  a  transcript  of  the  pro- 
ceedings.   Id, 

58.  Original  pleadings  below  will  not  take  the  place  of  a  statu- 
tory transcript  for  review,  though  the  parties  stipulate  that 
such  papers  may  be  used  for  that  purpose.    Smith  v.  Beagle, ,  445 

59.  The  certified  transcript  of  proceedings  below  imports  verity. 
Merchants  Savings  Bank  of  Providence  v,  Noll 616 

60.  Where  the  transcript  for  review  is  Incorrect  or  incomplete,  it 
can  only  be  corrected  in  the  court  below.    Id, 

61.  The  record  as  to  the  time  a  finding  was  made  prevails  as 
against  an  objection  based  on  the  hypothesis  that  the  finding 
was  earlier  made,  in  the  absence  of  some  showing  of  record 

In  support  of  the  objection.    Seaver  v.  Hall 878 

Trial, 

62.  Where  a  Judgment  of  a  county  court  Is  reversed  by  a  district 
court  in  a  proceeding  in  error,  the  district  court  may  retain 
the  cause  for  trial.    Maryott  v.  Gardner 320 

Bevocation.    See  Wills,  6»  6. 

Sales.    See  Cobporations,  1.    Guabanty.    Receivers. 

Bill  of  Sale, 

1.  A  bill  of  sale  in  payment  of  an  antecedent  debt,  in  absence  of 
an  Intent  to  defraud  other  creditors  of  the  seller,  held  valid. 
Rachman  v,  Clapp 648 

Ih'ccit. 

2.  The  rule  that  a  purchaser  cannot  rely  upon  representations 

65 
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as  to  a  matter  of  law,  does  not  apply  to  a  representation  re- 
lating to  the  law  of  another  state.    Wood  v,  Roedcr 476 

3.  One  who  was  induced,  through  false  and  fraudulent  repre- 
sentations of  seller  as  to  the  statute  of  limitations,  to  buy  an 
uncollectable  county  warrant  issued  in  another  state,  may 
maintain  an  action  against  th*i  seller  for  the  purchase  money, 
where  payment  of  the  warrant  has  been  refused  on  the 
ground  that  the  claim  is  barred.    Id, 

4.  A  buyer  may  rely  upon  representations  consisting  of  direct 
statements  or  asserted  facts,  where  an  investigation  would  be 
necessary  to  ascertain  the  truth.    Olcott  v.  Boltoii 780 

#  Description  of  Property. 

5.  Where  a  contract  contains  two  descriptions  of  the  property 
to  be  conveyed,  one  correct  and  the  other  false  in  fact,  the 
latter  should  be  rejected  as  surplusage.    Woods  v.  Hart 497 

Paifinent. 

6.  Under  a  contract  for  the  sale  of  corn,  stating  price,  and  time 
and  place  of  delivery,  but  not  providing  for  time,  place,  or 
manner  of  payment,  the  seller  may  require  payment  in  cash 

on  delivery.    Behrends  v.  Beyschlag 305 

7.  Under  a  contract  for  the  sale  of  com  where  payment  is  to  be 
made  on  delivery,  it  is  not  necessary  for  the  buyer  to  have, 
at  the  time  and  place  of  delivery,  sufficient  money  to  pay  for 
all  the  com  purchased,  he  being  able,  ready,  and  willing 
during  the  whole  time  assignr  ^  for  delivery  to  make  pay- 
ment In  the  manner  contemplated  by  the  contract.    Id. 

Rescission. 

8.  A  buyer  who  returned  the  property  and  demanded  a  rescis- 
sion as  soon  as  he  learned  that  the  seller's  representations 
were  false,  asserted  his  rights  in  time  to  be  protected.    Olcott 

V.  Bolton 779 

9.  The  fact  that  a  buyer  obtained  information  other  than  that 
contained  in  the  seller's  statements  will  not  prevent  him  from 
rescinding  the  contract  for  false  representations  of  the  seller, 
the  falsity  not  having  been  discovered  until  after  sale.    Id. 

10.  One  injured  by  purchasing  bank  stock  in  reliance  upon  ma- 
terial and  false  representations  positively  made  by  the  seller 
as  statements  of  fact  relating  to  the  value  of  the  stock,  may 
rescind  the  contract  or  sue  for  damages,  though  the  seller 
was  without  knowledge  as  to  the  truth  or  falsity  of  the  state- 
ments and  believed  them  to  be  true.    Id. 

Schools  and  School  Districts. 

1.  Fines,  penalties,  or  license  moneys,  In  the  hands  of  the  treas- 
urer of  a  city  of  the  first  class  having  over  8,000  and  less  than 
25,000  Inhabitants,  are  properly  distributable  among  the  com- 
mon schools  which  territorially  constitute  a  part  of  the  city. 
King  v.  State 66 

2.  Where  a  teacher  was  employed  for  three  months  with  option 
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to  her  to  teach  during  the  school  year,  service  rendered  by 
her  after  the  expiration  of  three  months,  without  objection, 
held  to  have  been  performed  under  the  original  contract  of 
employment,  and  that  a  new  contract  was  not  necessary  to 
bind  the  district  for  the  entire  school  year.  Wallace  v.  School 
District   171 

3.  A  quailfied  teacher  cannot  be  discharged  at  the  pleasure  of  the 
district,  but  only  where  Just  cause  exists  therefor,  in  absence 
of  a  stipulation  to  the  contrary  in  the  contract  of  employ- 
ment.   Id. 

4.  Where  a  teacher  duly  employed  for  a  fixed  period  is  wrong- 
fully dismissed  before  expiration  of  the  term,  the  district  is 
liable.    Id. 

Secretary  of  State.    See  Elections,  1-4. 

Sentence.    See  Cbihinal  Law,  6.    Intoxicating  Liquors,  2. 

Set-Oir  and  Counter-Clalm.  See  Principal  and  Agent,  4.  Usury. 
Where,  to  a  counter-claim  well  pleaded,  the  plaintiff  interposes 
no  reply,  a  verdict  in  his  favor  in  excess  of  the  amount 
claimed  in  his  petition,  lees  the  amount  of  such  counter- 
claim, should  be  set  aside  as  unsupported  by  the  pleading. 
Ashland  Land  d  Live  Stock  Co.  v.  Woodford IIS 

Sheriffs  and  Constables.    See  Executions.    Summons,  2. 

Special  Findings.    See  Trial,  9,  10. 

Specific  Performance.     See  Venix)R  and  Vendee,  8. 

Evidence  held  to  sustain  findings  for  plaintiff  in  an  action  for 
the  specific  enforcement  of  a  contract  for  the  exchange  of 
property.    Woods  v.  Hart 497 

State. 

1.  In  absence  of  a  specific  appropriation  made  by  law,  the  ex- 
ecutive officers  have  no  power  to  expend  public  funds.    State 

V,  Moore •     8S 

2.  An  appropriation,  within  the  meaning  of  the  constitution,  is 
the  setting  apart  by  law  of  a  certain  sum  from  the  public 
revenue  for  a  specified  purpose,  so  that  the  executive  officers 
are  authorized  to  expend  that  sum,  and  no  more,  for  that  pur- 
pose, and  no  other.    Id. 

3.  An  appropriation  is  not  specific  if  it  leaves  the  amount  to  be 
expended  to  be  limited  only  by  the  extent  of  claims  which 
may  regularly  be  made  upon  it  by  the  recipients,  the  amount 
of  those  claims  being  uncertain.   Id. 

4.  Appropriations  can  only  extend  to  the  end  of  the  next  fiscal 
quarter  succeeding  the  adjournment  of  the  next  regular  ses- 
sion of  the  legislature,  and  an  act  by  its  express  terms  en- 
during for  a  longer  period  cannot  be  construed  as  carryinsr 
an  appropriation  without  making  it  void  as  in  confiict  with 
the  constitution.    Id. 
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5.  The  state  printing  board  will  not  be  mandamused  to  award 
a  printing  contract  to  one  who  falls  to  show  that  his  bid  was 
accompanied  by  the  bond  required  by  statute.  State  v.  Bart- 
ley  874 

State  Board  of  Transportatioiu    See  Railroad  CoMPAiaEs,  1. 

Statute  of  Frauds. 

The  statute  of  frauds  relative  to  the  sale  of  lands  will  not  en- 
able one  who  has  obtained  the  title  and  possession  of  real 
property  to  avoid  making  payment  therefor  merely  because 
there  had  been  no  formal  acceptance  in  writing  of  the  origi- 
nal written  ofter  of  the  purchaser.    Oriffiih  v,  Thompson 424 

Statutes.    Spe  Banks  and  Banking,  13.    Municipal  Ck>BPORATioN8, 
12.    Table,  ante,  p.  liii. 

1.  When  certain  language  is  used  in  a  statute  and  language  of 
similar  import  has  previously  been  used  in  other  acts,  and 
has  received  a  practical  interpretation  by  the  legislative  and 
executive  departments  of  the  government,  while  such  prac- 
tical construction  will  not  control  the  courts  in  construing 
the  later  act,  it  will  generally  be  presumed  that  the  language 
of  the  later  act  was  adopted  with  a  view  to  such  practical 
construction  given  the  earlier  act.    State  v,  Moore 89 

2.  A  simultaneous  repeal  and  re-enactment  of  a  statute,  or  sec- 
tion thereof,  in  terms  or  in  substance,  is  a  mere  affirmance  of 
the  original  and  not  a  repeal  thereof  in  the  strict  or  consti- 
tutional sense.    SHnherg  v.  State 127 

Douglas  County  r,  Keller 139 

3.  The  act  of  1887  entitled  "An  act  to  amend  section  23  of  an  act 
entitled  'An  act  concerning  counties  and  county  officers,'  ap- 
proved March  1,  A.  D.  1879,"  did  not  repeal  the  succeeding 
section  24  of  the  act  of  1879,  as  dependent  upon  section  23; 
neither  did  it  repeal  section  24  by  implication.    Jd. 

4.  An  act  complete  in  itself  is  not  inimical  to  the  constitutional 
requirement  that  no  law  shall  be  amended  unless  the  new 
act  contains  the  section  or  sections  so  amended,  though  such 
complete  act  may  be  repugnant  to,  or  in  conflict  with,  a  prior 
law  not  referred  to  nor  in  express  terms  repealed  by  the 
later  act.    State  v.  Cornell 525 

6.  The  act  entitled  "An  act  to  amend  chapter  13  of  the  Revised 
Statutes  of  1866,  entitled  'Courts,' "  approved  Feb.  27,  1879 
(Session  Laws,  p.  82),  was  an  act  complete  in  Itself,  and  the 
provisions  therein  made  for  stenographic  reporters  and  their 
compensation  were  germane  to  its  purposes.   Id. 

Stenographers.    See  Stattttes,  5. 

Stipulations.    See  Bill  of  Exceptions,  8.    Intebest,  1. 

Stock.    See  Cobpobations,  1. 

Stockholders.    See  Banks  and  Bankino,  6,  7,  11-lS. 
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street  Bailways. 

1.  Street  railway  companiee  are  common  carriers,  and  as  such 
are  required  to  exercise  more  than  ordinary  skill  and  pre- 
caution In  order  to  insure  the  safety  of  passengers.  East 
Omaha  Street  R.  Co,  r.  Oodola 906 

2.  A  street  railway  company,  by  undertaking  the  transporta- 
tion of  passengers  for  hire,  assumes  towards  them  the  rela- 
tion of  a  common  carrier,  without  regard  to  the  character  of 
the  easement  possessed  by  it  in  its  right  of  way.    Id. 

3.  Standing  on  the  platform  of  a  crowded  street  car  in  motion 
is  not  such  neligence  as  will  prevent  a  passenger  from  recov- 
ering for  injuries  resulting  from  the  negligence  of  persons  in 
charge  of  the  car.    Id, 

Streets.    See  Highways. 

Subrogration. 

1.  The  right  of  subrogation  exists  in  favor  of  a  creditor  who  has 
paid  the  amount  of  a  mortgage  or  other  incumbrance  in  order 
to  protect  his  own  subordinate  lien,  or  when  as  the  holder 
of  such  subordinate  lien  he  has,  through  mistake  or  inad- 
vertence, satisfied  a  prior  lien  upon  the  property  covered 
thereby.    Seieroe  v.  Homan 601 

2.  The  right  of  subrogation  must  in  every  case  rest  upon  some 
recognized  principle  of  equity  jurisprudence,  such  as  a  mis- 
take of  fact,  an  agreement  or  understanding  that  the  money 
advanced  was  for  the  express  purpose  designated,  or  the  like. 
Id. 

3.  Evidence  held  sufficient  to  sustain  a  finding  that  a  mortgagee, 
in  discharging  his  liens,  and  in  taking  a  second  mortgage,  did 
not  act  through  inadvertence  or  mistake,  and  that  he  was  not 
entitled  to  subrogation  as  against  the  rights  of  intervening 
lienors.    Id, 

Sugar  Bountiea.    See  BouifTiBs. 

Summons.    See  Appeabancb.    Insusance,  10. 

1.  There  was  no  service  upon  a  corporation  where  the  persons 
served  were  not  officers  of,  or  connected  with,  the  corporation. 
Cumphell  Printing  Press  d  Mfg,  Co.  v,  Harder 283 

2.  Extrinsic  evidence  is  admissible  to  impeach  the  return  of  an 
officer  as  to  service  of  process.    Id, 

Supersedeas.    See  Review,  50-54. 

Supreme  Court.    See  Courts,  1. 

Surface  Water.    See  Daicages,  3.    Waters. 

Taxation.    See  LniiTATiON  of  Actions,!.     Municipai*  Corpora- 
tions, 13. 
1.  Where  plaintift  in  a  suit  to  enjoin  the  collection  of  taxes 
claims  that  an  error  proceeding  from  an  order  of  the  board 
of  equalization  would  be  inadequate,  the  facts  upon  which 
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his  claim  is  based  must  be  pleaded  and  proved.    Webster  v, 
(Hty  of  Lincoln 1 

2.  A  county  board  has  no  authority  to  leyy  taxes  which  in  the 
aggregate  exceed  $1.50  per  $100  valuation,  unless  authorized 
so  to  do  by  the  vote  of  the  electors  of  the  county,  except  for 
the  payment  of  indebtedness  existing  at  the  date  of  the  adop- 
tion of  the  constitution.  Chicago,  B.  d  Q,  R.  Go.  v,  NenMha 
County  393 

3.  Taxes  levied  in  excess  of  the  constitutional  limit  are  illegal 
and  unauthorized.    Id. 

4.  Remedies  where  one  pays  illegal  taxes  under  protest.    Id, 

5.  One  paying,  under  protest,  taxes  in  excess  of  the  constitu- 
tional limit,  may  recover  such  excess  in  an  action  at  law 
without  presenting  his  claim  to  the  county  board.    Id, 

Teachers.     See  Schools  and  School  Districts,  2-4. 

Time.     See  Vendor  and  Vkndee,  8. 

Transcripts.     See  Review,  66-61. 

Trees.     See  Damauem.  3. 

Trial.     See  Criminal  Law.    Damages,  2.    Jitry.     Jt'stice  of  tub 
Peace,  1.     New  Trial.    Set-Off  and  Counter-Claim. 
Exceptions. 

1.  An  exception,  well  taken,  to  the  exclusion  of  evidence  is  not 
waived  by  a  failure  to  present  the  same  ground  of  objection 

by  an  exception  to  an  instruction.    Rosenthal  v.  Ogden 219 

Jurors.    Memoranda. 

2.  In  a  suit  on  a  fire  insurance  policy  to  recover  the  value  of       « 
articles  destroyed,  held  that  the  court  did  not  abuse  its  dis- 
cretion in  permitting  Jurors,  during  the  trial,  to  make  memo- 
randa of  the  articles  and  of  the  value  placed  thereon  by  the 
evidence.    Omaha  Fire  Ins.  Co.  v.  Crighton 814 

Miscondtict  of  Attorneys. 

3.  Generally  a  Judgment  will  not  be  reversed  for  improper  re- 
marks of  counsel,  where  the  Jury  is  directed  to  disregard 
the  statements,  and  the  misconduct  is  not  repeated.    Oolder 

r.  Lund * 867 

4.  An  admonition  by  counsel  directing  the  Jury  to  disregard 
Improper  remarks  made  by  him  is  equivalent  to  one  directed 
by  the  court.    Id. 

Yerdicts  and  Findings, 

5.  A  verdict  which  is  responsive  to  all  the  issues  made  by  the 
pleadings  will  not  be  rejected  because  of  immaterial  findings. 
Baum  Iron  Co.  v.  Union  Savings  Bank 38T 

6.  Where  a  verdict  is  sufflci^it  to  authorize  a  Judgment,  and 
there  is  no  substantial  variance  between  it  and  the  Judg- 
ment, the  case  will  not  be  reversed  for  an  informality  in  the 
verdict.    Id, 
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7.  Where  only  one  conclusion  can  be  drawn  from  the  undis- 
puted facts,  the  court  may  direct  a  verdict  consistent  there- 
with.   Knapp  r,  Jones / 490 

8.  General  and  special  verdicts  held  not  inconsistent.  Town  v, 
Mi^Hourl  P.  R.  Co 769 

9.  Error  cannot  be  predicated  upon  failure  of  the  court  to  in- 
clude in  a  list  of  questions  for  special  findings  one  not  re- 
quested.   Id. 

10.  Where  an  answer  to  a  question  submitted  for  a  special  find- 
ing would  have  been  immaterial,  a  Judgment  on  the  general 
verdict,  without  such  special  finding,  held  not  prejudicially 
erroneous.    Id. 

Trover  and  ConTerslon.    See  ExEcrTioNs,  7.    Replevin,  1. 

In  an  action  by  a  mortgagee  of  chattels  against  a  stranger  for 
conversion  of  the  property,  the  petition  must  set  out  the 
facts  constituting  plaintiff's  special  ownership.    Raymond  v. 
Miller 606 

Trusts.    See  Fraudulent  Conveyances,  7, 

Where  the  cashier  of  a  bank  used  the  bank's  funds  to  purchase 
stock  in  another  bank,  a  court  of  equity  may  charge  the 
stock  with  a  trust  in  favor  of  the  bank  whose  funds  were 
wrongfully  used  to  purchase  the  stock.  Tecumseh  Nat.  Bank 
V.  Rusaell 277 

Ultra  Vires.    See  HiOhways,  3. 
Usury. 

1.  Any  rat^  of  interest  agreed  upon  not  exceeding  ten  per  cent 
per  annum  is  valid,  and  interest  may  be  taken  yearly  or  for 
any  shorter  period,  or  in  advance.    Steen  v.  Stretch 672 

2.  Held,  Not  usurious  to  compute  interest  according  to  the 
method  known  as  "bank  discount."    Id. 

3.  A  loan  of  money  with  which  the  borrower  paid  a  usurious 
debt,  held  not  tainted  with  usury.    Id. 

4.  Usury  paid  to  a  national  bank  cannot,  be  set  off  in  a  suit  by 
it,  commenced  more  than  two  years  after  such  payment,  to 
recover  the  principal  debt.    Montgomery  v.  Albion  Nat.  Bank. .  652 

5.  Where,  in  a  suit  on  a  notie,  the  defense  of  usury  is  estab- 
lished, the  defendant  is  entitled  to  recover  his  costs,  and  such 
recovery  applies  to  costs  incurred  in  suing  out  an  attach- 
ment in  the  case.    Id. 

6.  To  constitute  a  plea  of  usury  facts  must  be  stated  which  dis- 
close a  contract  between  the  parties  thereto  by  which  there 
is  received  or  reserved  a  rate  of  interest  in  excess  of  the 
maximum  allowed  by  law.    McKinley  v.  Aldrich 785 

Vendor  and  Vendee.    See  Counties,  3,  4.     Guardian  and  Ward. 
Sales.    Statute  of  Frauds. 

Description  of  Property. 
1.  A  contract  for  the  exchange  of  realty  is  not  void  for  indefl- 
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niteness  of  description,  where  the  description  is  sufficient, 
by  aid  of  evidence  aliunde,  to  enable  the  property  to  be  iden- 
tified.   Wood8V.H€Lrt 497 

False  Representaiiona. 

2.  Byidnece  examined,  and  held  to  sustain  a  judgment  for  dam- 
ages on  account  of  fraudulent  representations  by  the  vendor 
touching  the  character  and  value  of  improvements  upon 
lands  conveyed.    Mullen  v,  Kinsey 466 

8.  A  purchaser  has  a  right  to  rely  upon  the  representations  of 
his  vendor  as  to  the  quality  and  location  of  the  land,  and  the 
character  of  the  improvements  thereon,  whenever  the  facts 
concerning  which  such  representations  are  made  are  not 
within  the  knowledge  of  the  purchaser.  Id. 
Bona  Fide  Purchasers. 

4.  Eividence  held  sufficient  to  sustain  findings  that  defendants 
were  innocent  purchasers  for  value  from  J.  T.  Ward,  and 
that  they  did  not  assume  payment  of  plaintiffs*  judgment 
erroneously  entered  against  him  as  "S.  T.  Ward."  Aultman  v. 
Ward  94t 

6.  A  bona  fide  purchaser  of  land  is  one  who  purchases  it  for  a 
valuable  consideration,  paid  or  parted  with,  without  notice 
of  any  suspicious  circumstances  to  put  him  upon  inquiry. 

Carpenter  Paper  Co,  v.  Wilcox 659 

Breach  of  Contract.    Damages. 

6.  Where  a  vendor  of  land  cannot  make  title,  the  vendee  may 
at  his  election  recover  payments  of  purchase  money  with  in- 
terest, or  damages  for  the  loss  of  his  bargain.    Beaver  v.  Hall,  878 

7.  Where  two  or  more  persons  have  contracted  to  convey  land 
to  a  third  person,  the  vendors  cannot,  by  contract  or  convey- 
ance among  themselves,  release  any  of  them  from  the  obli- 
gation to  respond  to  the  vefbdee  for  damages  arising  from 
a  breach  of  the  contract.   Id. 

Specific  Performance. 

8.  Where  time  is  not  of  the  essence  of  the  contract,  a  vendor 
who  is  unable  to  make  title  at  the  time  he  should  convey, 
may  have  specific  performance  by  tendering  good  title  at  any 
time  before  decree,  provided  he  has  acted  in  good  faith  and 
specific  performance  can  be  enforced  without  injustice  to  the 
vendee,  and  in  such  case  an  awarding  of  rents  to  the  vendee 
together  with  costs,  in  the  absence  of  special  circumstances, 
adjusts  the  equities.    Id. 

Veirdiet.    See  Trial. 

Vioe-Principal.    See  Master  and  Servant,  1-4. 

Waiver.  See  Appearance,  1.  Arritration  and  Award,  4.  Bill 
OF  Exceptions,'  1-4,  13.  Ck>RPORATioNS,  2.  Insurance,  8. 
Pleading,  6. 

WazTAnts.    See  Sales,  8. 
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Water  Companies.     See  Municipal  Corporations,  13, 14. 

Waters. 

Surface  Waters. 

1.  The  doctrine  of  the  common  law  in  regard  to  surface  waters 

is  In  force.    Town  v.  MinHouri  I\  R.  Co 769 

2.  Surface  waters  may  be  controlled  by  the  pwner  of  the  land 
on  which  they  originate  or  over  which  they  flow.    Id. 

3.  In  constructing  an  embankment  across  a  well-defined  chan- 
nel cut  by  surface  waters,  seme  provision  may  be  necessary 
for  the  allowance  of  the  flow  of  the  surface  water.    Id. 

4.  Whether  an  embankment  across  a  well-defined  channel  cut 
by  surface  waters  has  been  negligently  constructed,  and 
whether  the  negligence,  if  any,  is  the  proximate  cause  of 
injury,  are  generally  questions  of  fact  for  the  Jury.    Id. 

Water-CoiirseJi. 
6.  A  water-course  is  a  stream  as  distinguished  from  mere  sur- 
face drainage  occasioned  by  freshets  or  other  extraordinary 
causes.    Id 768 

6.  To  constitute  a  water-course  the  size  of  the  stream  is  not 
material.    Id. 

7.  There  may  be  a  water-course  without  a  continuous  flow  of 
water.    Id. 

8.  The  right  of  a  land  owner  to  control  surface  water  must  be 
so  exercised  as  not  to  unnecessarily  or  negligently  cause  in- 
jury to  the  rights  and  property  of  others.    Id 769 

9.  Evidence  held  sufficient  to  sustain  a  flndlng  that  damages  by 
surface  water  did  not  result  from  negligence  of  a  railroad 
company  in  constructing  an  embankment  across  a  channel 
cut  by  surface  water.    Id. 

Wills. 

Lost  Will. 

1.  The  contents  of  a  lost  will  cannot  be  proved  solely  by  the 
declarations  of  the  testator.    Clark  r.  Turner 290 

2.  Testator's  declarations  may  be  admissible  to  corroborate 
more  direct  evidence.    Id. 

3.  The  testimony  of  a  witness  as  to  the  contents  of  a  will,  his 
knowledge  being  derived  from  the  testator's  reading  the 
will  to  him.  and  not  from  having  himself  Inspected  it,  is  in 
effect  only  testimony  as  to  the  testator's  declarations.    Id. 

AttonieiiH*  Firs. 
A.  Attorneys'  fees  cannot  be  allowed  in  oontest  proceedings  to 
unsuccessful  proponents  of  a  will,  and  if  such  proponents  are 
entitled  to  reimbursement  out  of  the  estate,  it  must  be  had 
in  the  course  of  administration.    Id. 
Revocation. 

5.  The  common-law  doctrine  that  the  revocation  of  a  will  may 
be  Implied  from  subsequent  changes  in  the  condition  or  cir- 
cumstances of  the  testator  obtains  in  so  far  as  It  has  not  been 
modified  by  statute.    linacke  r.  Haarkr 18 


1)70  INDEX. 

WiUa—ronrhi4fed. 

6.  An  absolute  revoration  of  a  will  cannot  be  implied  from  the 
obtaining  of  a  divorce  from  the  testator  by  his  wife  after  the 
making  of  the  will,  from  the  death  of  one  of  his  children  for 
whom  provision  was  made  in  the  will,  and  from  the  birth  of 
three  children  to  such  deceased  child,  prior  to  the  testator's 
death.    Ul. 

Witnesses.    See  Ahkai-i.t  axi>  Battery,  5.    Ckimixai.  Law.  4.    Evi- 
I>ENCE,  3, 10-14. 

Words  and  Phrases. 

1.  "Action."    (iibHOH  v.  Sidney 12 

2.  "Appropriations.**    State  r.  Mortre 88 

3.  "Bank  discount.*'    Steen  r.  Stretch 575 

4.  "Cause."    Gibnon  r.  Sidney 15 

5.  "Claims."    Douglas  Vtmnty  r.  Taylor G36 

6.  "Necessaries."    Bell  r:  Hire 547 

7.  "Park."    Ehmen  v.  Villaye  of  Gothenburg 715 

8.  "People."    Bryan  r.  City  of  Lineoln 622 

9.  "Sidewalk."     City  of  Ord  r.  Saah 335 

10.  "When  the  same  shall  have  been  authorized  by  a  vote  of  the 

people."    Bn/on  v.  City  of  lAnatln 620 

Writs.    See  Summons. 
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